INVESTIGATION OF REGULATORY 
COMMISSIONS AND AGENCIES 


—————_— 











HEARINGS 


SUBCOMMITTEE OF THE 
Z COMMITTEE ON 
“INTERSTATE AND FOREIGN COMMERCE 
HOUSE OF REPRESENTATIVES 


EIGHTY-FIFTH CONGRESS 
SECOND SESSION 
AND 
EIGHTY-SIXTH CONGRESS 
FIRST SESSION 


NOVEMBER 20, 21, 24, 25, 26, 1958, JANUARY 2, AND DECEMBER 9, 1959 


PART 14 


Printed for the use of the Committee on Interstate and Foreign Commerce 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1960 





COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


(E1gHTY-FIFTH CONGRESS) 
OREN HARRIS, Arkansas, Chairman 


JOHN BELL WILLIAMS, Mississippi 
PETER F. MACK, Jr., Illinois 
KENNETH A. ROBERTS, Alabama 
MORGAN M. MOULDER, Missouri 
HARLEY O. STAGGERS, West Virginia 
ISIDORE DOLLINGER, New York 
WALTER ROGERS, Texas 

MARTIN DIES, Texas 

SAMUEL N. FRIEDEL, Maryland 
JOHN J. FLYNT, Jr., Georgia 
TORBERT MACDONALD, Massachusetts 
GEORGE M. RHODES, Pennsylvania 
JOHN JARMAN, Oklahoma 

LEO W. O’BRIEN, New York 

JOHN E. MOSS, California 

JOHN D. DINGELL, Michigan 

J. CARLTON LOSER, Tennessee 


CHARLES A. WOLVERTON, New Jersey 
JOSEPH P. O’HARA, Minnesota 
ROBERT HALE, Maine 

JOHN W. HESELTON, Massachusetts 
JOHN B. BENNETT, Michigan 
JOHN V. BEAMER, Indiana 
WILLIAM L. SPRINGER, Illinois 
ALVIN R. BUSH, Pennsylvania 

PAUL F. SCHENCK, Ohio 

JOSEPH L. CARRIGG, Pennsylvania 
STEVEN B. DEROUNIAN, New York 
J. ARTHUR YOUNGER, California 
WILLIAM H. AVERY, Kansas 
BRUCE ALGER, Texas 

WILL E. NEAL, West Virginia 


W. E. WILtiaMson, Clerk 


Professional Staff 


ANDREW STEVENSON 
Kurt BORCHARDT 


Sam G, SPAL 
MARTIN W. CUNNINGHAM 


SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OREN HARRIS, Arkansas, Chairman 


JOHN BELL WILLIAMS, Mississippi 
PETER F. MACK, Jr., Illinois 
MORGAN M. MOULDER, Missouri 
JOHN J. FLYNT, Jr., Georgia 

JOHN E. MOSS, California 


CHARLES A. WOLVERTON, New Jersey 
JOSEPH P. O’HARA, Minnesota 
ROBERT HALE, Maine 

JOHN W. HESELTON, Massachusetts 
JOHN B. BENNETT, Michigan 


ROBERT W. LIsHMAN, Chief Counsel 
HERMAN CLAY BEASLEY, Clerk 





DEF 
yNiTED 


JOH 
PE’ 
KE! 
MO 
HAI 


SAN 
JOH 
TO! 
GEC 
JOH 
LEC 
JOH 
JOH 
JOE 
PAL 
ROI 
DA! 
LAV 
JAN 


AND 
Kur 


PET 
WA 
JOH 
JOH 





yNiTED 


SIT 
DEPOS TS oF AMERKOA 


STATE 


COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


(EIGHTY-SIxTH CONGRESS) 
OREN HARRIS, Arkansas, Chairman 


JOHN BELL WILLIAMS, Mississippi 
PETER F. MACK, Jr., Illinois 
KENNETH A. ROBERTS, Alabama 
MORGAN M. MOULDER, Missouri 
HARLEY O. STAGGERS, West Virginia 
WALTER ROGERS, Texas 

SAMUEL N. FRIEDEL, Maryland 

JOHN J. FLYNT, JR., Georgia 

TORBERT H. MACDONALD, Massachusetts 
GEORGE M. RHODES, Pennsylvania 
JOHN JARMAN, Oklahoma 

LEO W. O’BRIEN, New York 

JOHN E. MOSS, California 

JOHN D. DINGELL, Michigan 

JOE M. KILGORE, Texas 

PAUL G. ROGERS, Florida 

ROBERT W. HEMPHILL, South Carolina 
DAN ROSTENKOWSKI, Illinois 
LAWRENCE BROCK, Nebraska 

JAMES C, HEALEY, New York 


JOHN B. BENNETT, Michigan 
WILLIAM L. SPRINGER, Illinois 
PAUL F. SCHENK, Ohio 
STEVEN B. DEROUNIAN, New York 
J. ARTHUR YOUNGER, California 
WILLIAM H. AVERY, Kansas 
HAROLD R. COLLIER, Illinois 
MILTON W. GLENN, New Jersey 
SAMUEL L. DEVINE, Ohio 
ANCHER NELSEN, Minnesota 
HASTINGS KEITH, Massachusetts 


W.E. WILLIAMSON, Clerk 
KENNETH J. PAINTER, Assistant Clerk 


Professional Staff 


ANDREW STEVENSON 
Kurt BORCHARDT 


Sam G. SPAL 
Martin W. CUNNINGHAM 





SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OREN HARRIS, Arkansas, Chairman 


PETER F. MACK, Jr., Llinois 
WALTER ROGERS, Texas 
JOHN J. FLYNT, Jr., Georgia 
JOHN E. MOSS, California 


JOHN B. BENNETT, Michigan 


WILLIAM L. SPRINGER, Illinois 
STEVEN B. DEROUNIAN, New York 


SAMUEL L. DEVINE, Ohio 


ROBERT W. LISHMAN, Chief Cownsel 
HERMAN CLAY BEASLEY, Clerk 








| 
| 





CONTENTS 





Page 
Public hearings held by subcommittee---_...........--.--------------- 5734 
DE POOURUUNG. on ode ee nc cccacccsucccaseccontssqeqeeshonslid 5755 
Testimony of— 
Anton, James, staff member, Civil Aeronautics Board___-_- 5538, 5573, 5596 
Aplin, Stephen, Director, Bureau of Rates and Practices, Interstate 
Ceri: TORRID oo. 5 cds apeeigh whims alan oaeetiemreel 5381, 5435 
Baker, Vernon, Director, Bureau of Finance, Interstate Commerce 
CN oo? sn ss can den ce oc meee 5381, 5435 
Bakke, Oscar, staff member, Civil Aeronautics Board -- -- 5538, 5573, 5596 
Brown, Francis W., staff member, Civil Aeronautics Board. 5538, 5573, 5596 
Cohen, Lawrence, counsel for Mr. Goldfine--_.-......-..---------- 5748 
Coyle, Paul, Director, Bureau of Operating Rights, Interstate Com- 
SRO COMBI oo inca no inn. ~ cee eee dent een 5381, 5435 


Denny, Harmar D., member, Civil Aeronautics Board._.. 5538, 5573, 5596 
Donnelly, Charles T., staff member, Civil Aeronautics Board----_---- 5538, 

5573, 5596 
Dregge, John W., staff member, Civil Aeronautics Board.. 5538, 5573, 5596 
Durfee, James R., Chairman, Civil Aeronautics Board__.. 5538, 5573, 5596 


SAS TUNE SO a Gs 2 icee sv ar a'ulen otitis va ele antncdl sad oe cca eee 5636 
Freas, Howard, Chairman, Interstate Commerce Commission... 5381, 5435 
Ginnane, Robert, General Counsel, Interstate Commerce Commis- 

i kx uk 20 ste enc ~ oo ame hae eine esi oe bee 5381, 5435 
SG, SORA 2 LE wc cabn ie nad a eee eee 5748 
Goldman, Joseph B., staff member, Civil Aeronautics Board_-~------- 5538, 

5573, 5596 
Gurney, Chan, Vice Chairman, Civil Aeronautics Board... 5538, 5573, 5596 
Hector, Louis J., member, Civil Aeronautics Board___-- - - 5538, 5573, 5596 


Hughes, JamesT., Jr., staff member, Civil Aeronautics Board. 5538, 5573, 5596 
Johnson, Robert M., staff member, Civil Aeronautics Board ‘ 


~_—— eee eee * 


5573, 5596 
Juliana, James N., staff member, Civil Aeronautics Board... 5538, 5573, 5596 


Kloepfer, William, Jr., staff member, Civil Aeronautics Board -----. 5538, 
5573, 5596 

Koch, Irving, Chief, Section of Review, Bureau of Rates and Practices, 
Interstate Commerce Commission _-----.........--------.----- 5381 
Lester, Robert C., staff member, Civil Aeronautics Board_. 5538, 5573, 5596 
Madden, William J., staff member, Civil Aeronautics Board_.._---- 5538, 
5573, 5596 
Matta, William G., partner, Matta Enterprises, Braddock, Pa_. 5498, 5503 
McAdams, Francis H , staff member, Civil Aeronautics Board -_----- 5538, 


5573, 5596 
McCoy, Harold, Secretary, Section of Cost _— Bureau of Ac- 


counts, Cost Finding, and Valuation, Interstate Commerce Com- 

ey ee ae ee es ee ey emer Sh RE es 5381, 5435 
Minetti, G. Joseph, member, Civil Aeronautics Board_-__- 5538, 5573, 5596 
Mulligan, M. C., staff member, Civil Aeronautics Board_. 5538, 5573, 5596 
Newmann, Ross I., staff member, Civil Aeronautics Board. 5538, 5573, 5596 


Ozment, Oral D., staff member, Civil Aeronautics Board_. 5538, 5573, 5596 
Peterson, Nad A 


Bi. 5 sc ccumntisinen a6 ee eS aS = Sinhetenis cate 
I i i a a ee eee 5621 
merce, Asther Wi; Gthosey sc. ko x <dnnecesne céncnneusen 5501, 5507 
Sears, Samuel, counsel for Mr. Goldfine____.__..___-___.--------- 5748 


Stone, Franklin M., staff member, Civil Aeronautics Board. 5538, 5573, 5596 
eS + eer eS EE: 5511, 5642 
Towne, Sam, Chief, Section of Cost Finding, Bureau of Accounts, Cost 
Finding, and Valuation, Interstate Commerce Commission... 5381,5435 
Walter, Henry, Director, Bureau of Inquiry and Compliance, Inter- 
state Commerce Commission 5381, 5435 


Williams, Edward Bennett, counsel for Mr. Goldfine_..........--.- 5738 





CONTENTS 


, Additional information submitted for the record: Page 


Bureau of the Budget, letter from Elmer B. Staats, Assistant Director. 5579 
Civil Aeronautics Board: 
Correspondence with James Rowe, Jr., Assistant to the Presi- 
GOES. - ree m en ened cence nsenesess----.- 5738, 5739 
Letter from James R. Durfee, Chairman_............_________ 5677 
Federal Communications Commission: 
Letters from— 


Doerfer, John C., Chairman__--..---.---- 5355, 5644, 5726, 5727 
Smith, Elizabeth C., hearing examiner---......._-.______ 5354 
Federal Power Commission, letters from Jerome K. Kuykendall, 
EE ESSA gine | pear RD dp i OU 5349, 5370 
Goldfine, Bernard: 
Neen eee ee ne ee Se ed 5799-5806 
House Resolution 684, 85th Congress, 2d session (resolution to 
I a tc ce et ia an eee che mass aoe 5799 
Proceedings against (H. Rept. 2580, 85th Cong., 2d sess.)_______ 5761 
Ss STE, SOU0GN BINNS ono acto mnesconsdcescececenndesue 5352 


Harris, Hon. Oren: 


Correspondence with Edward Bennett Williams_--......_.___- 5741 
Letters to— 
Doerfer, Hon. John C., Chairman, Federal Communications 
ee tan emnnncee 5355 
I I 0 ne ee. uses 5380, 5381 
Howarth, Nelson O., mayor, Springfield, Ill., letter from, to Gordon 
EE Wn ae. sumtin s mau oma mace 5737 
Interstate Commerce Commission: 
Chronology and Commission action re St. Louis-San Francisco 
a Co. to acquire control of Central of Georgia Railway 
OR cel ccd sacennl cis beatin ayant se anodes: dale) non bee CR in m Sipe eect 5460 
ICC denies Frisco application to control Central of Georgia (vari- 
ns RI cot se OR oe Oe ee SoG . 5466-5494 
Letters from Howard Freas, Chairman__....... 5464, 5648, 5649, 5725 
National transportation policy is Mai cl co ef eG hd tes ns psn its 5390 
ag an a aT ak ns pital cared cis 5390 
Rules and regulations governing applications for authority to 
NNN pas oe when ch is IES Se ee a yen 5655-5677 
mareen seo, Premk Di., totter THOM. nn dks one + ween een neekae 5379 
Library of C ongress, letter from Hugh L. Elsbree, Director, Legislative 
Reference Se rvice, transmitting references to published congres- 
sional committee reports re investigations of regulatory agencies, 
I a a as a a te ce AR Se tla tes cals degree 5722 
Memorandum re examiner,s initial findings and modified findings i in 
Pe CNL 6 CONG. 3c ancian awn eme R R hee ose asad 5357 
National Association of Securities Dealers, Inc., history of-_--~------ 5679 
Parcel Post Association, letter from William B. Henderson, executive 
vice president, transmitting RII ithe cate co ne HE be ww acid 5723 
Securities and Exchange Commission, letter from Daniel J. McCauley, 
Jr., Associate General Counsel, transmitting memorandum__-_-_-__- 5730 
Sutton, George O. , correspondence with James Murray, station man- 
ager, KQV, Pittsburgh, Riakoeatec aati hace were wha wats 5513-5517 








I] 


268 & 


C 
ge 





Eo ee 


INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


THURSDAY, NOVEMBER 20, 1958 


House OF REPRESENTATIVES, 
SpectAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 10:25 a.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the full committee) presiding. 

Present: Representatives Harris, Mack, Moulder, Wolverton, and 

Hara. 
ie present: Robert W. Lishman, counsel to the subcommittee; 
Mary Louise Ramsey, attorney; Herman C. Beasley, of the subcom- 
mittee staff; and R. W. Martin, administrative assistant. 

The CuarrMan. Let the committee come to order. 

At the outset of the hearing this morning, and to carry forward, 
at the conclusion of the hearings yesterday afternoon the following 
material which has been developed by the staff will be included in the 
record, beginning at this point : 

A letter from Jerome K. Kuykendall, Chairman, Federal Power 
Commission, dated October 22, 1958, addressed to the chairman, re- 
garding licensing legislation. 

(The letter referred to is as follows :) 


FEDERAL POWER COMMISSION, 


Washington, October 22, 1958. 
Hon. OREN Harris, 


Chairman, Special Subcommittee on Legislative Oversight, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: At the hearing on September 25 before the Special 
Subcommittee on Legislative Oversight on Federal Power Commission practice 
concerning 50-year licenses for hydroelectric projects, you asked if the Com- 
mission had any recommendations to submit for legislation to deal with any 
phases of this troublesome problem. 

In issuing licenses for proposed hydroelectric projects to be built after the 
license authorization, the license term has been fixed without difficulty. In 
1935 Congress amended the Power Act to give the Commission authority to 
investigate the legal right of constructed powerplants to occupy streams subject 
to the jurisdiction of Congress. When it appeared that a large number of 
hydroelectric projects might be operating without requisite Federal authority, 
an investigation was commenced in December 1937 (docket No. IT-5501) to 
ascertain the facts as fully as possible without undue expenditure of time or 
money. Thereafter in separate proceedings a number of constructed projects 
were found to be operating without requisite Federal authority and were re- 
quired to apply for and to accept licenses from the Commission. 

Under this program the first group of applications coming before the Com- 
mission covered solely constructed projects which had been operating without 


5349 








5350 REGULATORY COMMISSIONS AND AGENCIES 


prior Federal authority. Some of the plants had been constructed prior to 
June 1920 when the original Federal Water Power Act was first passed. 

The initial effective date for all of the licenses in this first category was 
fixed as of January 1, 1938, on the principle that it was not reasonable or 
desirable to date the licenses earlier under the circumstances. June 30, 1970, 
was fixed as the termination date for licenses for these projects, a date 50 
years. from the passage of the Power Act in the cases where they were con- 
structed prior to June 30, 1920. Other plants in this first group had been 
constructed between 1920 and 1988 and were given licenses terminating 50 
years from the date of construction. 

At the hearing before your subcommittee on September 25, reference was made 
to 17 licenses which had been issued for a term effective as of January 1, 1938, 
and terminating June 30, 1970, as listed in the memorandum from Mr. W. R. 
Farley under date of April 5, 1954, namely : 


Project No. References to license numbers 
1744, Utah Power & Light Co_-------_ 5 FPC 865. 
1881, Pennsylvania Water & Power Co. 4 FPC 426 and 500; 10 FPC 1162 and 
1368. 
1855, Bellows Falls Hydroelectric Co._. 3 FPC 699, 720 and 787. 
1888, Metropolitan Edison Co_...~---- 6 FPC 189 and order of Nov. 7, 1944. 
1889, Western Massachusetts Electric 3 FPC 1067. 
Co. 


1892, Bellows Falls Hydroelectric Co. 4 FPC 3;5 FPC 271. 
1893, Public Service Co. of New Hamp- 4 FPC 631. 
Shire. 


oe South Carolina Plectric & Gas Orders of July 30, 1943, Aug. 17, 1948, 


0. 
1895, South Carolina Electric & Gas { May 20, 1044, in each case. (Not re- 
Co 


ported.) 

1899, Northern Pennsylvania Power Co. Orders of May 23, 1944 and Noy, 15, 
1951. 

1903, Concord Electric Co-__-__-_-_-- 4 FPC 635. 

‘1904, Connecticut River Power Co_... 4 FPC 670. 

1913, Public Service Co. of New Hamp- 5 FPC 879. 

shire. 
1957, Wisconsin Public Service Corp_. 9 FPC 418. 
1967, Whiting Plover Paper Co______-_ 7 FPC 695. 


1968, Wisconsin Public Service Corp... 8 FPC 658. 
1989, Wisconsin Public Service Corp... 10 FPC 1248. 


To this group should be added licenses issued since Mr. Farley’s memorandum, 
namely: 


Project No. References to license orders 
1999, Wisconsin Public Service Co_... May 10, 1955: (Not reported.) 
2110, Consolidated Water Power Co_.. Sept. 26, 1955: (Not reported.) 
2095, International Paper Co____.__. 15 FPC 1548. 

2161, Rhinelander Paper Co_.._--._-. Apr. 11, 1955. (Not reported.) 


In addition, the Commission has issued licenses effective as of January 1, 
1938, for facilities constructed or reconstructed between 1920 and 1938 with the 
termination date fixed at 50 years from the date of such construction or recon- 
struction. This group is as follows: 


Project No, References to license orders 

1869, The Montana Power Co. eee 8 FPC 751; 8 FPC 871 and order of 
Apr. 12,1951. (Not reported.) 

1966, Wisconsin Public Service Corp... 8 FPC 757. 

1979, Wisconsin ‘Public Service Cerp.. Order of Jan. 4, 1949. (Not reported.) 

2131,, Wisconsin, Michigan Power Go... 12 FPC 1325. 

2140, Public Service Co. of New Hamp- | Order of Mar. 11, 1955. (Not reported.) 

. Shire, 

2180, National Container Corp.._...-. Order of Aug. 16, 1955. “(Not reported, ) 

2207, Mosinee Paper Co___.-----..---- 17 FPC 383. 


‘The second group of licenses conéerns constructed projects paaviouity uiiuitttion 
ized with which ‘a new plantor additiondl improvements were ‘propésed“in the 
license, application. In issuing licenses for these “package” proposals the 
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Commission fixed a 50-year term from the effective date of the license. In most 
of the cases the effective date was made the date of issuance, but in some cases 
the effective date was made as of the date on which there had been a determina- 
tion of Federal licensing jurisdiction, as in the case of the Montana Power Co. 
license for project No. 2188, covering several constructed plants on the Missouri 
River and tributaries and a proposed new development at Great Falls to be 
known as the Cochrane station. 

The first license issued in the second category for a “package” proposal was 
for the Niagara Falls project, issued March 3, 1921, for the constructed Adams 
station (still in operation) and the proposed Schoellkopf station, licensed 
together as project No. 16 (First Annual Report, FPC p. 8-10, 105, 108-110, 
195-196). The other licenses in this second group are: 


Project No. References to license orders 
1862, City of Tacoma, Wash__-__._____ 1944, 2 FPC 1052; 4 FPC 732. 

1980, Wisconsin-Michigan Power Co_._ 1948, 7 FPC 544; 1949, 8 FPC 1061. 
2004, Holyoke Water Power Co____-__- 1949, 8 FPC 471. 

2077, Connecticut River Power Co__-__ 1952, 11 FPC 751. 


2150, Puget Sound Power & Light Co___ 1956, 15 FPC 1496. 


2169, Tapoco, Inc., and Carolina Alumi- Order issued Mar. 17, 1955. 
num Co. 


2188, the Montana Power Co__-_______ {Opt 15 FPC 1330. 
: ; ‘ Opinion No. 312 issued May 19, 1958 
2197, Carolina Aluminum Co_________- peter aia 3 ’ , 
’ 5 : . 7 and examiner’s decision issued Feb. 
2206, Carolina Power & Light Co_______ | 11, 1958. 


SL SOIREE C10 erirctcontnscussoupentsantpinapins Order issued Sept. 17, 1958. 


Section 10(d) of the Federal Power Act calls for the establishment by the 
licensee of an amortization reserve from profits in excess of a reasonable return. 
This reserve is to be started after the first 20 years of operation under license 
and used to reduce the net investment in the licensed project. Consequently, the 
effective initial date of the license becomes important, for it fixes the 20-year 
period after which the amortization reserve must be established. 

It may be advisable to amend section 10(d) so that in initial licenses for 
constructed projects operated for 20 years or more without requisite Federal 
authority the amortization reserve shall be started with the effective date of the 
license. This is merely mentioned for consideration, however, for such an amend- 
ment of section 10(d) would offer complications. 

It might be observed incidentally in this connection that it is highly unlikely 
that the amortization reserve prescribed by section 10(d) will be of much prac- 
tical effect where the license is held by an industrial concern, for there may be 
no return, as such, to industrial licenses because there is no actual sale of the 
power. The earnings of those licensees which are public utilities, on the other 
hand, are subject to either State or Federal control and may be ascertained gen- 
erally without undue difficulty, although the allocation of the costs and revenues 
to a single project in a large system does present problenis. 

Since one of the primary, basic purposes of the licensing provisions of the 
Federal Power Act is to secure for the benefit of the public the best and most com- 
prehensive development and complete utilization of waterpower resources ob- 
tainable in harmony with other beneficial public uses, the 50-year license period 
proposed by the Commission in the so-called package proposals of new develop- 
ments in conjunction with previously developed unauthorized developments has 
enabled the Commission to assure comprehensive development of streams which 
have not been fully utilized and at the same time has allowed the companies 
a sufficiently long license period to warrant a new investment. 

Approximately 27.7 million kilowatts of electric generating capacity had been 
installed in hydroelectric plants as of January 1, 1958; and nearly 30 million 
kilowatts of potential hydroelectric capacity was either under construction or 
in various stages of planning or authorization in 231 projects. Completion of 
this capacity will more than double the hydroelectric capacity in the United 
States, and if completed by 1975, will bring the total developed hydroelectric 
capacity to about 58 million kilowatts. It is estimated, however, that the total 
potential capacity, both developed and undeveloped, is approximately 117 million 
kilowatts, so that the country has a large stake in the further development and 
full utilization of its vast waterpower resources. 

Intimately related to further construction of hydroelectric: facilities is the 
license: period problem, which, as applied to constructed projects, offers many 
complications, ‘as stated: at the hearing. .The Commission started a-rulemaking 
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proceeding in 1956 (docket R-139) inviting suggestions for specific principles 
which would protect public interests and yet not stifle development of undeveloped 
sites in proximity to existing plants or further development of sites presently 
in use with inadequate capacity. It was concluded, however, that no genera] 
rules could be drafted which would adequately and satisfactorily protect the 
public and secure the effective controls provided in the license provisions of the 
Federal Power Act, but that each situation should be dealt with on its own 
merits as in the past, although certain general principles could be followed much 
as outlined above. In fact, the Commission only recently received a recommen. 
dation from two Senators and two Members of Congress from a Western State 
that an outstanding license issued in 1928 be amended to provide a new 50-year 
term because a third very important generator unit was added to that large 
licensed project. This attitude is merely indicative of the economic importance 
of continued development and expansion of waterpower resources. 

The basic policy question of license term for constructed projects might be 
raised by amendments to section 23(b) of the Federal Power Act. By way of 
illustration, the first sentence of section 23(b) could be amended by inserting 
a proviso at the end of the first sentence providing that if application for license 
is made for any unlicensed project subject to the licensing provisions of section 
4(e) within 1 year from the effective date of this amendment, the Commission 
may issue a license for a period of 50 years from the date of application, or such 
shorter period as the Commission may find appropriate, and that pending the 
determination of any such application continued operation and maintenance of 
such project shall not be unlawful, but that if an application for license is filed 
hereunder more than 1 year from the effective date of this amendment, the Com- 
mission may not issue a license for a term extending beyond June 30, 1970, for 
a constructed project subject to its licensing jurisdiction and previously unau- 
thorized if the project was constructed prior to June 1, 1920, or for a term 
extending more than 50 years beyond the date of construction if constructed 
after June 1, 1920, and provided further, that notwithstanding the immediately 
preceding proviso the Commission may hereunder make the license term 50 years, 
or such shorter period as the Commission may find appropriate, if the license 
is for constructed project works being operated without Federal authorization 
and included therewith are proposed new project works at an undeveloped site 
necessary or desirable to bring the combined constructed and proposed project 
works within the terms of section 10(a) of the act, or a previously unauthorized 
constructed project is to be modified to bring it within the terms of that section. 

These possible statutory amendments are brought to the attention of the 
subcommittee for such consideration as may be found desirable. While the 
Commission submits no recommendations for legislative action, we will be glad 
to assist in any way possible in the solution of these vexing problems. 

Very sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 


The Cuatrman. Next is a letter from Mr. Russell Hardy, Sr., of 
Hardy & Hardy, Washington, D.C., dated November 10, 1958, ad- 
dressed to the chairman, regarding the Federal Communications Com- 
mission matters, which will be included in the record at this point. 

(The letter referred to is as follows :) 

Harpy & Harpy, 
Washington, D.C., November 10, 1958. 
Hon. OREN Harris, 


Special Committee on Legislative Oversight, 
Washington, D.C. 


Dear Sir: St. Louis Amusement Co. was defeated in its effort to procure 
authority for a television station on channel 11 at St. Louis, and a permit for 
the station was granted by the Communications Commission to its adversary 
applicant, Columbia Broadcasting System. This occurred in March 1957. Your 
Legislative Oversight Committee discovered and made publicly known in June 
1958, that while the case was pending for decision by the Commission a repre- 
sentative of CBS had been granted private conferences with three of the Com- 
—— about the case, and that these Commissioners voted for the grant 
to CBS. 

Because of the CBS conferences with the Commissioners, we believe the 
grant to CBS was void. For this and other reasons we have been engaged in an 
effort to induce the Commission to cancel the grant to CBS and make the station 
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i or new applications, so that the St. Louis Amusement Co. may enjoy 
se netmt to aa an application under fair and lawful conditions. 
A part of the effort of St. Louis Amusement Co. occurred before the discovery of 
the unlawful conferences with the Commissioners, and is recorded in the tran- 
script of the hearings of your committee. 5 E j y 

After receiving the permit, CBS decided to buy an existing station and business 
at St. Louis and to give the channel 11 permit to 220 Television, Inc. When 
this purchase and gift were revealed at the committee hearings, they were very 
correctly and appropriately characterized by you as “chicanery and skulduggery. 

St. Louis Amusement Co. protested the approval by the FCC of the gift to 
220 Television, on the ground, among others, that the selection of the grantee 
was exclusively the function of the Commission, and asked that the Commission 
cancel and make the permit available for a new grant. We now have pending 
in the Supreme Court a petition for certiorari to review and reverse the action 

ommission. 

a the disclosures in June last of the CBS conferences with the Commis- 
sioners, we filed for St. Louis Amusement Co. and now have pending for 
decision by the Commission, petitions for forfeiture and revocation of the permit 
to CBS on the ground that the grant was void. These actions are based on 
the theory that in the selection of a grantee of the permit for the St. Louis station, 
the individual Commissioners exercised essentially a Judicial function, just like 
a judge in the trial and decision of a conventional lawsuit; that a private, 
undisclosed conference with a judge about a pending case by one of the parties, 
would be a violation of the right of the other parties to a fair and lawful trial, 
and would render a judgment in favor of the offending party void; and that 
on necessary and elementary principles it would be immaterial what specific 
feature of the case might have been the subject of conference, whether it was 
the time and mechanics for decision, or the procedure or merits of the case; or 
whether the judge was angered, pleased, or otherwise affected by the confer- 
ence; and whether, how, and in what degree the judge was influenced or the 
judicial function corrupted. Moreover, it is obvious that a Judge who had 
permitted and not disclosed such action would be clearly disqualified to hear 
and decide any objection based on the conference. 

Our petitions to the Commission for forfeiture and revocation of the grant to 
CBS are, however, necessarily subjected to a different theory—the theory that 
the very Commissioners about whose action complaint is made may hear the 
objections, approve their own conduct, and deny the petitions, largely because 
of the lack of existing law relating to administrative tribunals to the contrary. 

The Court of Appeals for the District of Columbia has evidently acted on a 
similar theory. It has returned Massachusetts Bay Telecasters vy. FCC and 
other cases to the Commission for determination of the effect of similar ex 
parte conferences with a Commissioner. The Commission has also on its own 
motion, procured the return to it by the court of appeals of the cases of KWAT v. 
FCC and Eastern Airlines v. FCC, in which similar ex parte conferences were had, 
so that the Commission may determine the facts and effect of the conferences. 
The Supreme Court has returned two similar cases, brought to it on petitions 
for certiorari, to the court of appeals for similar action. In these cases, how- 
ever, the Supreme Court has not considered the significance of the conferences, 
or the qualification of the Commission, or individual Commissioners, to hear 
and determine the proceedings, i.e., to sit in their own cases. 

All of these cases—which show, to say the least, a total lack of understanding 
by the Commissioners of the nature of the judicial action required of them— 
were discovered and publicly exposed by the hard, long labor and pertinacity 
of your committee. And the action of the committee has greatly encouraged the 
defeated applicants to hope that the wrong to them would be corrected. But 
to send the cases back to the Commission, as the courts have done, and as the 
St. Louis Amusement Co. has been compelled to do, seems to us to be ridiculous 
and futile. The Commissioners will be called upon to decide whether they were 
guilty or innocent of wrongful conduct, and whether or not they properly exer- 
cised the judicial function or deprived applicants of fair and lawful hearings. 
Certainly no one will be astonished when the decisions disclose that the Com- 
missioners have bestowed full absolution on themselves and the offending 
parties. 

In the transcript of the committee hearings, five of the present Commissioners 
are named as having granted private conferences: Bartley, Craven, Doerfer,,. 
Hyde, and Lee. Only two of the present members are, therefore, in any degree 
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qualified to adjudicate the matters. The problem cannot be met by excluding 
Commissioners from cases concerning their own conduct, because it will be im- 
possible to get enough participating Commissioners who have not been guilty 
of similar conduct in other cases. They cannot, therefore, escape the realiza- 
tion that their decision on the conduct of fellow Commissioners will constitute 
a precedent against and expose them to retaliation when the situation is re 
versed. The truth is that the only proper status of any of these five Commis- 
sioners in such cases, is as a witness and not a judge. 

I respectfully submit that legislation should be enacted to provide a tribunal 
other than the offending Commission in such cases. I also suggest that it is 
of the utmost importance for your committee not to abate or end the investiga- 
tion of the FCC on the theory that it may be entrusted to correct the wrongs 
(which it is rumored the committee intends to do), but that it should learn in 
what cases, when, in what manner, by what procedure, and on what principles 
of decision the FCC is to act in dealing with the ex parte meetings and in over. 
coming its own irresistible tendency to approve its own conduct. 

Respectfully, 
RUSSELL Harpy, Sr, 


The Cuarrman. Next is a letter from Elizabeth C. Smith, hearing 
examiner, Federal Communications Commission, dated September 22, 
1958, addressed to the chairman. 

(The letter referred to is as follows:) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., September 29, 1958. 
Hon. OREN Harris, 
Chairman, Subcommittee on Legislative Oversight, 
House Office Building, Washington, D.C. 


My Dear CHAIRMAN Harris: My attention has been called to the testimony of 
Oliver Eastland, one of your committee’s employees, before the committee last 
week in connection with my initial decisions in the so-called Pittsburgh Channel § 
case. 

Mr, Eastland stated that different findings were made upon the same facts. 
A reading of his statement, together with an examination of the initial decisions 
in question, clearly shows that he confused findings of fact with conclusions, All 
initial decisions contain, as required by section 8(b) of the Administrative 
Procedure Act and section 409(b) of the Communications Act of 1934, as 
amended, and, as do the decisions here under consideration, (1) findings of 
fact and (2) conclusions, separately stated and labeled. Findings of fact are 
based upon the evidence in a proceeding while conclusions flow from an applica- 
tion to such findings of fact of the pertinent law, which includes legally adopted 
and publicly announced policies of the agency, as well as statutory law. 

In addition to the changes resulting from the death of one of the important 
principals in Television City, Inc., and shown by the evidence in the further 
hearing, it was necessary to consider and apply the policy made by the Commis- 
sion in other decisions during the interval between the issuance of the two initial 
decisions in the case. While it is not my duty, nor prerogative, to make policy 
for the Commission, it is my duty and responsibility to apply the publicly 
enunciated policy of the Commission to the facts before me, even though such 
application may necessitate, when changes in policy occur, different conclusions 
based upon the same or similar findings of fact. 

In this connection, your attention is called to the fact that it wus specifically 
pointed out in the conclusions of my modified initial decision (see footnote 30, 
found on p. 15 of the mimeographed copy transmitted herewith), as follows: 

“A reevaluation of several criteria has been made in this modified initial deci- 
sion, in the light of policies enunciated by the Commission in decisions announced 
by it since the preparation and release of the original initial decision in this pro- 
ceeding. These decisions include, among others, St. Louis Telecast, Inc. (FCC 
57-294) ;: Indianapolis Broadcasting, Inc. (FCC Reports, vol, 22,, No. 11, p. 421) ; 
Loyola University (12 RR 1017) ; WKAT, Inc, (FCC Reports, vol. 22, No. 6, p. 
117) ; Beachview Broadcasting Corporation (11 RR 939) ; KFAB Broadcasting 
Company (12 RR 317) ; Radio Station WSOC, Inc. (12 RR 953) ; and City of 
Jacksonville (12 RR 113).” 

‘No reference to the aboye-quoted statement was made by Mr. Eastland in his 
testimony. 
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There are transmitted herewith copies of my initial decision, dated April 18, 
1956, and my modified initial decision, dated April 9, 1957, here under dis- 
eussion. I believe an examination of these two documents, bearing in mind the 
clear-cut distinction between (1) findings of fact and conclusions, which your 
witness failed to discern, or at least to express, and (2) the policies of the Com- 
mission enunciated in the cases cited, will dispel the misunderstandings manifest 
in the relevant portion of Mr. Eastland’s testimony. a9 Se 

It is respectfully requested that this letter and the two initial decisions trans- 
mitted herewith be made a part of the formal record of your investigation in 
order that the record on this matter may be complete. 

ly yours, 
ome ree a ELizaBetH C. SMitH, Hearing Examiner. 


The CHarmMan. Next is a letter from the chairman to Mr. John C. 
Doerfer, Chairman, Federal Communications Commission, dated 
November 12, 1958. 


(The letter referred to is as follows :) 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


Washington, D.C., November 12, 1958. 
Hon. JoHN C. DOERFER, 


Chairman, Federal Communications Commission, 
Washington, D.C. 


DeaR CHAIRMAN DoerFEeR: Under date of September 29, 1958, Miss Elizabeth 
C. Smith, hearing examiner, wrote me, with a copy to each member of the sub- 
committee, enclosing copies of her initial decision, dated April 18, 1956, and her 
modified initial decision, dated April 9, 1957, in the Pittsburgh channel 4 tele- 
vision case. Miss Smith requested that her letter and the two decisions be made 
part of the formal record of our investigation. We will place Miss Smith’s 


letter in the record, but because of the length of the two decisions they will be 
incorporated by reference only. 


Miss Smith’s letter states: 


“There are transmitted herewith copies of my initial decision, dated April 18, 
1956, and my modified initial decision, dated April 9, 1957, here under discussion. 
I believe an examination of these two documents, bearing in mind the clear-cut 
distinction between (1) findings of fact and conclusions, which your witness 
failed to discern, or at least to express, and (2) the policies of the Commission 
enunciated in the cases cited, will dispel the misunderstandings manifest in the 
relevant portion of Mr. Eastland’s testimony.” 

The letter also states: 

“* * * Findings of fact are based upon the evidence in a proceeding while 
conclusions flow from an application to such findings of fact of the pertinent 
law, which includes legally adopted and publicly announced policies of the 
agency, as well as statutory law. 

“In addition to the changes resulting from the death of one of the important 
principles in Television City, Inc., and shown by the evidence in the further 
hearing, it was necessary to consider and apply the policy, made by the Com- 
mission in other decisions during the interval between the issuance of the two 
initial decisions in the case. While it is not my duty, nor prerogative, to make 
policy for the Commission, it is my duty and responsibility to apply the publicly 
enunciated policy of the Commission to the facts before me, even though such 
application may necessitate, when changes in policy occur, different conclusions 
based upon the same or similar findings of fact.” 

I am unable to discern anything in Miss Smith’s letter which detracts from 
the testimony of Mr. Eastland that a review of the initial decision and the modi- 
fied initial decision “reveals that the examiner made contradictory findings in 
ae instances on the same set of facts” (transcript, p. 10, hearings of Sept. 

, 1958). 

From my own review of the initial decision and the modified initial decision, 
and other facts in this case, I believe that the announced standards of the Com- 
mission applicable to comparative cases were observed in the initial decision and 
were disregarded or eliminated in the modified inital decision. 
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In the initial decision, the Hearst organization was ruled against upon the 
ground, among others, that its existing control of mass communication media 
in the Pittsburgh area and elsewhere brought it within Commission policy or 
criterion that there should be a diversity of such control. The decision algo 
stated that only most compelling factors, which were not present in this cage, 
could serve to outweigh or overcome such policy and criterion. 

In the modified initial decision the Hearst organization was awarded the 
decision in spite of the absence of any facts indicating that the Hearst organiza. 
tion’s control of the mass communication media was any less than it had been 
at the time of the original decision. 

It is also interesting to note the inconsistencies in this case of the application 
of the criterion of local ownership. Initially the examiner ruled against the 
Hearst organization because there was not a single stockholder of Hearst resiq- 
ing in the Pittsburgh area. However, in the modified initial decision no pref- 
erence is given to the factor of local ownership. In the modified initial decision, 
residence of operating personnel was substituted for the criterion of local owner. 
ship. The lack of preference which the Hearst organization had originally 
established was thus overcome by the elimination of the local ownership 
criterion. 

In Johnston Broadcasting Co. v. FCC, 175 F. 2d 351, the court of appeals in 
considering the subject of comparative findings stated at page 357: 

“* * * (1) The bases or reasons for the final conclusion must be clearly 
stated. (2) That conclusion must be a rational result from the findings of ulti- 
mate facts, and those findings must be sufficient in number and substance to 
support the conclusion. (3) The ultimate facts as found must appear as 
rational inferences from the findings of basic facts. (4) The findings of the 
basic facts must be supported by substantial evidence. (5) Findings must be 
made in respect to every difference, except those which are frivolous or wholly 
unsubstantial, between the applicants indicated by the evidence and advanced 
by one of the parties as effective. (6) The final conclusion must be upon a 
composite consideration of the findings as to the several differences, pro and con 
each applicant.” 

The clear-cut distinction between findings of fact and conclusions, referred to 
by Miss Smith, does not affect the basic proposition that the conclusion must 
be a rational result from the findings of fact. No compelling facts are stated in 
the initial modified decision which would lead to any other rational conclusion 
than that reached in the initial decision; namely, that because of its control of 
mass communication media in the Pittsburgh area and elsewhere, the Hearst 
organization should be ruled against as an applicant. It must be presumed that 
the weight given to this factor must be the same in both decisions, unless so- 
called changes in Commission policy required a different result. 

Our hearing record shows that the criteria generally applied in comparative 
eases are (a) local ownership, (b) integration of ownership and management, 
(c) past performance, (d) broadcast experience, (e) proposed programing per- 
formance and (f) diversity of control of mediums of mass communication. 

I do not understand that in any of the cases cited in Miss Smith’s letter that 
the Commission had undertaken to rule out the criterion of diversity or to an- 
nounce to its examiners that they should give such criterion no decisive weight. 
Inconsistency of application of standards in the same case indicates the need 
for corrective action. Whether this should be legislative or administrative has 
been and now is a matter of serious concern to the subcommittee. 

Mr. Eastland’s testimony and Miss Smith’s letter spotlight serious hearing 
examiner problems, caused by fluctuating “policies” of the Commission with re 
spect to the application of standards. It seems to me measures should be taken 
to prevent examiners from having to second-guess Commissioners on policy 
changes and having to apply changed policy, in such a way as to reach opposite 
conclusions upon the same or similar findings of fact. 

In connection with this matter I call your attention to page 13 of the March 
14, 1958 Report (Committee Print) of the Ad Hoc Advisory Committee on Allo 
cations to the Senate Committee on Interstate and Foreign Commerce, where 
Mr. Bowles, chairman, in his additional views stated: 

“Fancy the Federal bench operating as a judicial body in such bifurcated en- 
vironment. No wonder, according to report, the Commission almost never 
examines the record. It appeals from the hearing examiner’s initial decision, 
it relies for the most part on staff summaries. It is as if in a trial one judge 
heard the testimony and studied the witness, whereas another judge wrote the 
decision. Because of their manifold burdens, no wonder, according to report 
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the Commissioners do not write their own opinions, but simply vote, depending 
on a followup by a group of opinion writers who, it would appear, now ration- 
alize the majority-vote decision. The procedure appears to relieve the judge 
(Commissioner ) from responsibility of justifying his decision and signing it in 
token. ‘The opportunity for arbitrariness and capriciousness is relatively great.” 
Sincerely, 
OREN HArgIs, 
Member of Congress, Chairman. 


The CHAIRMAN. Next is a memorandum from Mr. Robert S. Mc- 
Mahon, one of the staff members, addressed to Mr. Robert W. Lish- 
man, chief counsel, with reference to examiner’s initial findings and 
modified findings in the Pittsburgh Channel 4 case. 

This information, we think, is important to these hearings and to 
the record, and therefore is included for that purpose. 

(The memorandum referred to is as follows :) 


MEMORANDUM 


To: Mr. Robert W. Lishman, chief counsel. 

From: Robert S. McMahon. . 

Subject: Examiner’s initial findings and modified findings in. the Pittsburgh 
Channel 4 case. 

In her letter to Chairman Oren Harris, Member of Congress, dated September 
29, 1958, FCC Examiner Elizabeth C. Smith calls attention to the difference 
between “findings of fact” and “conclusions,” and states that “findings of fact 
are based upon the evidence in a proceeding, while conclusions flow from an 
application to such findings of fact of the pertinent law, which includes legally 
adopted and publicly announced policies of the agency as well as statutory 
law.” 

Miss Smith claims that Commission policy changed during the interim be- 
tween the issuance of the two initial decisions in the Pittsburgh channel 4 case, 
and that accordingly, “in addition to the changes resulting from the death of one 
of the important principals in Television City, Inc., and shown by the evidence 
in the further hearing, it was necessary to consider and apply the policy made 
by the Commission in other decisions.” 

Miss Smith cites the following cases, decided in the interval between the 
issuance of the two initial decisions by the examiner, as forming the basis for 
the different conclusions baSed upon the same or similar findings of fact: St. 
Louis Telecast, Inc. (FCC 57-294); Indianapolis Broadcasting, Inc. (FCC 
Reports, vol. 22, No. 11, p. 421); Loyola University (12 RR, 1017); WKAT 
Ine. (FCC Reports, vol. 22, No. 6, p. 117) ; Beachview Broadcasting Corporation 
(11 RR. 989); KFAB Broadcasting Company (12 RR. 317); Radio Station 
WSOC, Ine. (12 RR, 953) ; and City of Jacksonville (12 RR, 113). 

Miss Smith goes on to state: “I believe an examination of these two docu- 
ments (the “initial decision” and the “modified initial decision”) bearing in mind 
the clear-cut distinction between (1) findings of fact and conclusions, which 
your witness failed to discern, or at least to express, and (2) the policies of the 
Commission enunciated in the cases cited, will dispel the misunderstandings 
manifest in the relevant portion of Mr. Eastland’s testimony.” 

An examination of the cases cited as reasons for the “change in policy” as 
shown by her initial and modified decision does not, however, serve to dispel 
entirely the so-called “misunderstandings.” In addition, it might be added that 
at least 50 percent of the cases the examiner cites as being examples of the 
change in “policy” by the Commission have run into difficulties of one kind or 
another in the courts. These include the WKAT case, which was remanded 
because of evidences of ex parte contracts; the Indianapolis Broadcasting, Inc. 
case, which was remanded because one of the Commissioners who voted in the 
final decision had not participated in the oral testimony; the St. Louis Tele- 
cast, Inc. case, which at the present time is up before the Supreme Court on 
appeal for certiorari; the Beachview Broadcasting Corporation case in which 
petition for rehearing en banc was recently denied (with two judges, however, 
dissenting and stating that they would grant the petition for rehearing. One of 
the two judges, Circuit Judge Bazelon made the following comment in the ruling: 
“I vote to grant the petition for rehearing en banc, in order to reconsider this 
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Court’s recent rulings, which appear to render us powerless to restrain the Com- 
mission from employing shifting emphasis of comparative criteria obliterating 
any predictable pattern of decision.” (Emphasis supplied.) 

Taking each of the criteria as it was decided in the “initial decision” and 
the “modified initial decision’ of Miss Smith, comparing these with cases cited 
as indicative of changes in FCC policy, the following evidences emerge which 
Miss Smith states, “will dispel the misunderstandings manifest in the relevant 
portion of Mr. Eastland’s testimony.” 

1. In the first “initial decision,’ the hearing examiner concludes under the 
criteria of “local ownership” that Television City, MATTA Enterprises, Weston, 
and Irwin Community all merit a decided preference over WCAE. 

This conclusion is arrived at because “with the exception of WCAE, whose 
ownership is entirely nonresident, the ownership of the applicants is substan- 
tially all local.” 

In the modified initial decision the “decided preference” of the four appli- 
cants over WCAE becomes merely a statement of “some preference over WCAB,” 
a further statement being made that: “While no stockholder of WCAE resides 
in the Pittsburgh area, all of the officers and directors of WCAE are residents 
of Pittsburgh or its immediate environs. However, the principles of an ap- 
plicant include nonstockholding officers and directors and these principles are 
to be considered in evaluation of the factor of local residents. WDOD Broad- 
casting Corporation (10 RR, 1119) ; Loyola University (12 RR, 1017) ; Indian- 
apolis Broadcasting, Inc., supra.” Since these three cases are cited as being 
the reasons for the change in emphasis by the Commissioner, an examination of 
the rulings in respect to local ownership in these three cases should bear out 
the supposed or the alleged change of policy that the Commission underwent in 
the interval: 

In the first case, WDOD Broadcasting Corporation (10 RR, 1119), conclu- 
sions drawn in the award of the license would not seem to indicate a “change of 
policy” in the Commission. 

Under the criteria of “local ownership and civic participation,” the conclu- 
sions in the WDOD case were as follows: 

“Each applicant is a corporation owned entirely by individuals who have re 
sided in Chattanooga for a great many years * * * so that neither applicant is 
entitled to a preference because of periods of residence in the Chattanooga 
area * * * it has been amply demonstrated that through the participation in 
civic affairs the principles of both applicants may be said to be aware of the 
needs of the civic groups and the community itself; we find no basis for award- 
ing an advantage to either.” 

It was further decided in the same case under the criteria of “integration 
of ownership and management,” that no preference would be given to either ap- 
plicant on the factor of integration of ownership and management where the 
degree of integration proposed in each case was substantially identical and the 
two owners of each applicant planned to manage and participate in the day- 
to-day operation proposed. The fact that one of three directors of one appli- 
cant in one of four directors of the other would have no active part in program 
control, or that two of the five officers of the latter would not take part in pro- 
graming, were not considered to be of significance under the circumstance. Thus, 
from a review of this case, it would seem that no such policy that “the prin- 
cipals of an applicant include nonstockholding officers and directors, and these 
principals are to be considered in evaluation of the fact of local residence” 
would emerge. 

Nor would Loyola University (12 RR, 1017) seem to bear any close rela-. 
tionship to such a “change in policy” as that cited by Examiner Smith. In this 
case the Commission decided in the matter of local residence that of three com- 
peting applicants: The first was a legally autonomous nonprofit corporation 

(Loyola University) whose principal activity had been the operation of a local 
educational institution of long standing, basically identified with the com- 
munity, whose directors were all either natives or had resided locally for periods 
ranging from 6 years; the second was a corporate owner of a local newspaper 
which was 67 percent locally owned with its board consisting entirely of life 
time and long-term local residents, 9 of its 11 voting trustees of which would 
vote the majority of the shares and were local residents. Both were to be pre 
ferred over a third applicant, one of whose two principal partners was a 45 
percent owner who was to play the most active supervisory role and who was 
not a local resident. 








i — ld | 


oF rt = oo 


> = | 


REGULATORY COMMISSIONS AND AGENCIES 5359 


i olis Broadcasting, Inc., a policy such as that cited by Examiner 
smith ‘soe begin to emerge somewhat more clearly, although it is by no aan 
as clearly and unequivocally stated as that put by Miss Smith in her modi ” 
initial decision. In the matter of local residence in the Indianapolis case, the 

i ided : : 
Take seere i no local residence shown for any of the officers or directors of 

i rent, Avco. : : 

won in the comparative area of local residence, Midwest is entitled to 
a preference over the other applicants in this proceeding because of the more 
complete showing of local residence of its officers, directors, and stockholders. 
Indianapolis and WIBC are in substantial parity with respect to the matter of 
local residence, with Crosley having the weakest showing” (FCC Reports, vol. 
22, p. 497). ate ee at ; 

; ntly the Commission states: , 

Tar ckenes cannot on this record be given full credit for the showing it has 
attempted in relation to the integration factor, due to the absence of evidence 
with respect to stock ownership in Aveo, Crosley s parent corporation. How- 
ever, taking into consideration the intent of the integration factor—that owner- 
ship participate in direct and meaningful fashion in station operation to the end 
that proposed policies and programs be effectively translated into continuing 
public service—Crosley’s integration proposal cannot be disregarded. Two of 
the principal officers and directors of Avco are directors of Crosley, one being 
also chairman of the board. Through the mechanism described above, their 
participation should tend to assure policy and program effectuation” (vol. 22, 

. 502). 
oa Dunc now to the criteria of “civic participation” in the original initial 
decision, greatest preference was given by Miss Smith to Television City be- 
cause of its “outstanding record of participation in civic and welfare projects 
by Mr. Wolf, in addition to participation of its other stockholders and of KQV.’ 
It was further concluded that, while possessing “nonresident ownership, radio 
station WCABD has a long record of active and useful participation * * *.” 

Two of the other applicants, Matta and Irwin community were also cited as 
having records of civic participation. 

In the modified initial decision of the hearing examiner the following conclu- 
sions were reached: Where Television City had formerly been preferred over 
all other applicants it was now concluded that “between WCAE and Television 
City, as now constituted, no preference is merited on this factor.” The reason 
for the change in emphasis in this regard was given as follows: 

“Station KVQ, Pittsburgh, owned and operated by the Television City in- 
terest, has an excellent record of active participation in the civic life and proj- 
ects of the area. Irwin D. Wolf, Sr., and Earl F. Reed were the two dominant 
personalities in the shaping the destiny of KQV from the time it was acquired 
by the group several years ago, until the death of Mr. Wolf * * * Mr. Reed, 
whose guidance is still available to Television City, has been an active partici- 
pant in a number of civic activities. The remaining officers (secretary-treas- 
urer) and directors of Television City have also entered into the civie activi- 
ties of the community, but their participation has been much less extensive than 
that of the late Mr. Wolf.” 

Thus it was concluded : 

“The extent to which the record of KQV was influenced by the leadership of 
the late Mr. Wolf, whose record of civic participation in the life of the Pitts- 
burgh metropolitan area was a most outstanding one, cannot be determined. 
The fact that his leadership is no longer available must, however, be considered, 
since his unusually outstanding record of civic service was of great assistance 
to KQV in ascertaining the civic needs of the community and was given substan- 
tial weight in originally evaluating the factor of civic participation” (“Modified 
Initial Decision,” p. 17). 

3. In regard to the criteria of “past broadcast record” of the competing appli- 
cants, Miss Smith, in her original initial decision, concluded this was an ex- 
tremely important factor because it was an “actual demonstration and not 
merely a presumption or guide, as is the case with local residence, integration 
of ownership with management, and participation in civic affairs.” In her con- 
clusion, Television City and WCAE were accorded preference over Matta and 
Irwin community, which in turn were accorded preference over Weston. Thus 
= Television City nor WCAB was considered superior in respect to the 
OLher. 
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In the modified initial decision, Miss Smith concluded : 

“Both Television City and WCAB merit a decided preference over Irwin com- 
munity, and in a lesser degree over Matta, in a comparison of the record of past 
radio station operations in the area. The past performance in radio station 
operation of both Television City and WCAB lend substantial assurance to the 
effectuation of their proposals herein; and as between these two there was little 
difference on the actual factor of past performance. However, the loss in 
leadership suffered by Television City due to the death of Irwin D. Wolf, Sr, 
raises some question as to whether the past record of KQV is entitled to the 
same weight as it would have been entitled to were Mr. Wolf’s guidance and 
counsel still available. Since past broadcast records are important because they 
foretell future performance from the same leadership, under the circumstances 
now obtaining, it is concluded that WCAE is entitled to a preference over Teleyj- 
sion City” (par. 17, p. 20). 

In coming to this conclusion, Miss Smith cites no other cases of so-called 
policy deeisions by the Commission where the death of an applicant could 
furnish such weight as a minus factor in the assessment of the “past broadcast 
record.” It would seem that there is no factual basis for the examiner’s econ- 
clusion that the past record of performance of Television City’s KQV could 
no longer be relied upon to the same degree because of the death of Mr. Wolf. 
While Mr. Wolf made an excellent record during his lifetime, there was nothing 
in the record to establish its past broadcast record would deteriorate because 
of his death. 

The operation of KQV was not a one-man show. Further, in evaluating 
WCAE’s past broadcast record, substantial weight was given to employees. Why 
was not this also done in the case of Television City’s KQV? 

4. In regard to the criteria of “integration of ownership and management,” 
Miss Smith in her initial decision gave Matta, Weston, and Irwin Community 
preference over Television City in this regard but, at the same time, allowed “a 
greater preference over WCAE than over Television City.” In coming to this 
decision Miss Smith stated : 

“The Commission has held that only day-to-day managerial participation is 
properly to be considered under the integration factor, Radio Wisconsin (10 
RR 1224). That only such participation by stockholders, or other owners, can 
be properly considered under the factor of integration of ownership and manage- 
ment is likewise well established. Thus, participation in management by officers 
and directors who are not also stockholders, does not merit consideration in this 
connection” (par. 5, p. 119). 

sased on this, demerits were accorded both to Television City and to WCAE 
with a greater demerit in this regard going to WCAR. 

Miss Smith states that between the initial decision and the modified initial 
decision, FCC policy changed. Therefore, the conclusion in the modified initial 
decision is as follows: 

“WCAE is a subsidiary of the Hearst Corp., through intermediary corporations, 
and no stockholder will participate in station management. The exercise of the 
powers of a corporation is ordinarily committed to the directors, the governing 
body of the corporation, whose function it is to manage the affairs of the 
corporation, and a very wide discretion is necessarily reposed in such a direc- 
torate. Jt is to such board the Commission looks for the execution of the re- 
sponsibilities of a licensee” (par. 20). [Emphasis supplied.] 

In this regard, it is stated: 

“The officers and directors of WCAE are not nonresidents who make trips of 
inspection at intervals and between trips delegate the actual day-to-day operation 
to station employees who had no official status with the licensee corporation 
itself. Three of its four officers and at least two of its directors will devote full 
time to WCAL’s station operations—radio and television.” 

Thus, it is concluded : 

“In view of the responsible full-time participation of three of WCAD’s officers 
and two of its directors in the management and operation of its radio station 
and proposed television station, the preference over WCAE (exercised by the 
other applicants) is not of as great significance as it would otherwise be” (par. 
24). 

In her consideration Miss Smith states the factor of integration of ownership 
and management includes the principals of an applicant who are nonstockholding 
officers and directors. She cites WDOD Broadcasting Corporation, Loyola 
University, and Indianapolis Broadcasting, Inc., as indications of Commission 
policy in this respect. 
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In the WDOD case it was merely stated by the Commission that no preference 
will be given either applicant on the factor of integration of ownership and 
management where the degree of integration proposed in each is substantially 
identical and the two owners of each applicant plan to manage and participate 
in the day-to-day operation proposed. The fact that one of the three directors 
of one applicant and one of four directors of the other would have no active 
part in program control, or that two of the five officers of the latter would not 
take part in programing, are not of significance under the circumstances. 

In the Loyola case the Commission decided that an educational nonprofit 
corporation having no stock is not disqualified from consideration in connection 
with the integration factor, and where a corporation’s charter vests manage- 
ment and control of the corporation in its board of directors, the board and its 
members are to be considered. Where a member of the board is faculty director 
of the proposed station in charge of supervising day-to-day operations, and the 
rest of the board is to be in close and frequent association and consultation 
for the purpose of suprevising the translation of station policy into station 
operation, it was concluded that this applicant makes a showing superior to 
an applicant who shows integration in a supervisory capacity through a vice 
president director and 6-percent stockholder and makes a showing substantially 
equal to an applicant a 45-percent owner of which will be in direct charge of 
station policies and plans and will supervise day-to-day operations. 

In the Indianapolis Broadcasting case, the Commission concluded : 

“Midwest proposed an integration largely consisting of the allocation of fixed 
hours in committee work on the part of its stockholders. Giving due weight to 
the fact certain of these stockholders have engaged in facets of broadcasting 
previously, there is nevertheless absent a clear showing of anything approach- 
ing full-time devotion to the television station in overall management respon- 
sibilities; nor is such a proposal completely free from the area of speculation 
in view of the lack of a sturdy showing as to the effects such committees may 
be expected to have over a period of time on the operations. * * * Turning to 
Crosley, we have concluded that contributory assistance furnished by its head- 
quarters may be considered under the present factor. What it lacks in the local 
approach typified by Midwest, it supplies in professional training and planning. 
Less speculative question may be directed to the Crosley proposal than that 
of Midwest. On the other hand, it proposes less overall contribution in hours 
and stockholding. We conclude that, in the promise of aiding in effectuation 
of operations, there is little to choose between Midwest and Crosley and no 
preference is found between them” (12 RR, p. 937, par. 35). [Emphasis sup- 

lied. ] 
ard In regard to the criteria of broadcast experience, WCAE was accorded 
preference over all other applicants in the examiners initial decision, by reason 
of its television experience and the experience of other units (TV and radio) 
of its ownership. Television City, Matta and Irwin Community were given 
lesser preference, because of their radio broadcast experience. 

In the modified initial decision, the identical conclusions were reached by the 
examiner. 

6. In deciding the criteria of diversification of media of mass communication, 
Miss Smith, in her initial decision, concluded (p. 125, par. 18 and 19) : 

“In a comparison of applicants to determine the one best qualified to own and 
operate the proposed television station, the important matter of diversification 
of the media of mass communication must be considered and weighed, the Com- 
mission having consistently held that the public interest favors such diversi- 
fication, other things being substantially equal. It has been held that diversi- 
fication has a double aspect—concentration of ownership in the community 
involved and total ownership of media wherever located. It has also been held 
that the policy of favoring such diversification is not directed primarily against 
monopoly aspects; and that the evistence of competing newspapers and broad- 
cast stations in a community does not mean that the principle of encouraging 
further diversification is no longer valid. [Emphasis supplied. } 

19, The Hearst Corp., which has the ultimate ownership and control of WCABR, 
owns directly or indirectly, about 15 daily and Sunday newspapers, including 
hewspapers in New York City, Chicago, Los Angeles, San Francisco, Detroit, 
Seattle, Baltimore, San Antonio, Boston, Milwaukee, and Albany, as well as 
Pittsburgh. It publishes nine national magazines, including Good Housekeep- 

ing, Cosmopolitan, and Harpers Bazaar, and has other widespread publishing 
interests, as well as several newsreel and news service interests. It also owns 
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and operates VHF television stations in Baltimore and Milwaukee, and AM radio 
stations in Baltimore, Milwaukee, and Pittsburgh.” 

On the basis of these conclusions Weston was given greatest preference over 
all other applicants and all other applicants were given substantial preference 
in a criteria of diversification of media of mass communication over WCAR. 

Between her initial decision and the time of issuance of her modified initia} 
decision in the Pittsburgh Channel 4 case, Examiner Smith handed down an 
initial decision in the Loyola University case in which she awarded the channel} 
to a newspaper applicant. (This initial decision was later reversed by the 
Commission in the award of channel 2, Loyola University.) 

In a memorandum signed by C. B. McCabe, the following statement is made 
regarding her decision: 

“Yesterday Betty Smith, the FCC examiner before whom the channel 4 hear. 
ing was held, ruled in favor of the newspaper applicant in New Orleans. Both 
attorneys, Dempsey and Kopelwitz, believe, as do Kapner and I, that this im. 
measurably strengthens our chances of getting the channel. She certainly can- 
not now reverse herself in her next opinion on the grounds of newspaper owner. 
ship. There is no doubt but that our case on its merits is far stronger than 
any of the other applicants.” 

(Mr. McCabe is, of course, connected with the Hearst Corp., which was one 
of the applicants for channel 4 (WCAE).) 

Between the issuance of the initial decision and the modified initial decision, 
Miss Smith did indeed change the emphasis in regard to “diversification of 
media of mass communications” quite drastically. In her modified initial de. 
cision, Miss Smith concluded again (par. 26) : 

“Diversification is one of several comparative elements, which must be con- 
sidered and weighed in the context of each case. The Commission has held in 
a number of comparative proceedings, that diversification has a dual aspect: 
(1) concentration of ownership in the community involved, and (2) total owner- 
ship of media wherever located. The latter consideration is regarded ag of 
somewhat lesser significance, however.” [Emphasis supplied.] 

To demonstrate changes in Commission policy, Miss Smith cites St. Louis 
Telecast, Inc., Radio Wisconsin and Indianapolis Broadcasting, Inc. 

In her assessment of the Hearst Corp., in regard to its ownership of mass 
media of communication, Miss Smith uses the identical language as that used 
in her initial decision, except for certain phrases which have been deleted, 

(The deleted phrases will be restored in the following text in parentheses.) 

“The Hearst Corp., which has the ultimate ownership and control of WCAB, 
owns directly or indirectly (about 15) daily and Sunday newspapers, including 
newspapers published in New York City, Chicago, Los Angeles, San Francisco, 
Detroit, Seattle, Baltimore, San Antonio, Boston, Milwaukee, and Albany and 
the Sun Telegraph in Pittsburgh. It publishes nine national magazines and 
has other widespread publishing interests as well as several newsreels and news 
service interests. It also owns and operates television stations in Baltimore, 
Milwaukee, and AM radio stations in Baltimore, Milwaukee, and Pittsburgh.” 

In her initial decision, Examiner Smith states: 

“Aside from its other interests, the Hearst ownership of the Pittsburgh Sun 
Telegraph, one of three daily and two Sunday newspapers published in Pitts- 
burgh, and its ownership of station WCAE, Pittsburgh, in itself warrants a 
preference to the other applicants over WCAE on the concentration of owner- 
ship of media of mass communications in the local area. When the overall 
ownership of media of mass communication by the Heart interests is con- 
sidered, very substantial preference must be awarded to all of the other appli- 
cants * * * (par. 20, p. 126) 

In her modified initial decision, Examiner Smith makes a substantially differ- 
ent conclusion on the same set of facts, basing her conclusions on changes in 
Commission “policy” which will be examined in later paragraphs. She states: 

“Locally, the Hearst organization owns the Pittsburgh Sun Telegraph news 
paper and radio station WCAE. Both station WCAE and the Sun Telegraph 
face substantial competition in Pittsburgh. The newspaper is one of three 
dailies and two Sunday newspapers published in Pittsburgh. The Sun Tele 
graph is one of two evening papers and its circulation is slightly more than 
two-thirds of its evening competitor, the Pittsburgh Press. The Sunday Sun 
Telegraph has slightly less circulation than does its Sunday competitor, also 
the Pittsburgh Press. In addition, the morning daily newspaper, the Post 
Gazette, has a circulation substantially in excess of that of the Sun Telegraph 
evening paper” (par. 28). 
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Mention is also made that there are a number of weekly newspapers, pub- 
lished in the Pittsburgh area, as well as a number of standard radio stations; 
that three television stations are in operation in Pittsburgh, one of which is 
educational and noncommercial, of the others, one is a VHF and the other a 
UHF station, both commercially operated. Thus, the conclusion is made that: 

“While, unquestionably, the ownership interests of WCAE’s parent organiza- 
tion in media of mass communication are vastly greater than any of the other 
applicants, such interests are not so connected as to form a chain of possible 
concentration of communications upon a national or sectional basis. Their 
significance in this proceeding is, therefore, of less importance than the interests 
with respect to the Pittsburgh area.” 

Thus, the conclusion is: 

“While the factor of integration cannot be assigned a controlling significance 
in this proceeding, Weston is given a preference over Television City, Matta, 
and Irwin Community, and all four are awarded a distinct preference over 
WCAB” (par. 32). 

As has been previously stated, Examiner Smith cites three cases in support 
of her statement that total ownership of mass media is regarded as a somewhat 
lesser significance as that of concentration of ownership in the community in- 
yolved. These three cases are St. Louis Telecast, Inc,, Radio Wisconsin, and 
Indianapolis Broadcasting, Inc. 

In the Indianapolis case, the Commission concluded where competing ap- 
plicants involved two of which had newspaper interest, one had no interest in 
mass media of communication, and the fourth, Crosley, had interests in radio 
and television stations. 

“We have arrived at the point of determining the preferences which should be 
accorded under diversification factor. It is clear that in this area of compari- 
son, Midwest is entitled to a strong preference over the other applicants in this 
proceeding in view of its disassociation from any medium of mass communica- 
tion. We have set forth in detail in our findings, and we have restated in our 
conclusions, the fact surrounding the association, WIBC, and Crosley with a 
media of mass communication. Of these three, Crosley is the only one which 
has no broadcast facility in the city of Indianapolis. [Emphasis supplied.] 

“In addition to its standard broadcast station, which serves areas which will 
also be served by the proposed television station, Indianapolis has associated 
with it newspaper operations which are the predominant newspapers in the area 
which will be encompassed by the proposed stations’ grade B contour. In addi- 
tion, there are associated with the Indianapolis applicant newspaper operations 
in Huntington, Vincennes, and Muncie, Ind., and standard broadcast station 
WAOV in Vincennes, Ind. In connection with the Huntington, Vincennes, and 
Muncie newspaper operations, it is to be noted that the Huntington paper is the 
larger daily and only Sunday newspaper published in that city; that in Vincen- 
nes the paper is the only daily and Sunday paper published in that city; and 
that in Muncie and the only two papers published are associated with the In- 
dianapolis applicant * * *. The findings demonstrate that the newspapers 
owned by the Pulliam interests in that area are by a considerable margin pre- 
dominant papers * * *. On a comparative basis we are of the view that the con- 
centration of interests shown entitles Midwest to a significant preference over 
Indianapolis * * *. 

“WIBC presents less concentration than do Indianapolis and Crosley. In ad- 
dition to its station WIBC, which is situated in Indianapolis, it has been stated 
that the Fairbanks family group has a 30 percent interest in Indianapolis News- 
papers, Inc., and the interest of Indianapolis Newspapers, Inc., have been set 
forth, supra. In view of the extent of the interest held by the Fairbanks family, 
and the percentage thereof, * * * it must be concluded that WIBC is superior 
to Indianapolis and Crosley and on this factor. Midwest is entitled to a 
significant preference over WIBC (par. 49). 

“We next consider Crosley’s relative position on a diversification factor * * * 
as the findings demonstrate, if Crosley should be awarded the Indianapolis sta- 
tion, the total area which would be served by the Dayton, Columbus, Cincinnati, 
and Indianapolis stations would encompass 33,935 square miles within which 
there is a population 5,077,442 persons. These facts must not be considered in 
isolation * * * while there is a concentration of broadcast interest by Crosley 
in the areas is under consideration, no findings adverse to the public interest 
could be made therefrom in view of the widespread competition which Crosley 
experiences in these areas. This is not to say that Crosley should not suffer 
comparatively as against Midwest under the diversification factor ; it is to state 
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that these considerations place Crosley in even standing with Indianapolis ang 
somewhat inferior to WIBC * * *” (par. 50). 

In the Radio Wisconsin case, (12 RR 1224) the Commission decided in regard 
to diversification of media of mass communication, that in a comparative heap. 
ing for a broadcast license an applicant’s comparative status is affected by its 
broadcast or newspaper interests in the particular locality involved, as well as 
its ownership of broadcast or newspaper interests without restriction to that 
locality. In this case between two applicants for a television station in Madi- 
son, Wis., each of which operated AM and FM stations in Madison, one g 
plicant could not be preferred whose AM station was more powerful than the 
other applicant’s and which was owned 31.5 percent and 13.5 percent, respec- 
tively, by the only two Madison newspapers of circulation. While other media 
of communication serve the area, the latter applicant had a greater control oyer 
sources of information and views in Madison. This was not outweighed by more 
extensive broadcast interests of the other applicant outside the Madison area, 
however, and in addition the two newspapers involved had merged or cop. 
solidated and had adopted a practice of accepting national advertising for both 
newspapers only and on a joint rate basis. Thus, it was concluded that concep. 
tration of communications interest on a locally or sectional basis was a matter 
of much concern to the Commission. And in this particular instance total owp- 
ership of media outside the locality was considered to be less of a demerit than 
concentrated ownership in the locality itself. 

In the St. Louis Telecast case (Federal Communications Report vol. 22, D. 
735), the Commission concluded : 

“It is clear from the foregoing recitation of facts that the ownership interests 
of CBS in media of mass communication are vastly greater than that of the other 
parties. Although no significant concentration of such interests is present in 
St. Louis, or would be created by a grant of the CBS application, the scope of 
CBS activities nationally is impressive by any standard. It is clear that the 
other applicants in this proceeding must be accorded distinct preference in this 
area of comparison, and that Telecast in 220 are entitled to a lesser preference 
over Broadcast House. We are not persuaded, however, that on the basis of the 
record in this proceeding the diversification:can assume the decisive character 
which Telecast and 200 ascribe toit. It has been held in a number of comparative 
proceedings that an applicant status is affected by the scope of its interest in 
mass communications media, both with respect to a concentration of such jn- 
terests in the area to be served, if any exists, as well as without respect to loca- 
tion. The latter consideration is regarded as of somewhat lesser significance, 
however * * *, Diversification is one of several comparative elements which 
must be considered and weighed in the context of each case * * * CBS does not 
now possess and would not, in the event of a grant, achieve anything approaching 
a concentration of control of mass communication media in the St. Louis area. 
Although the position of importance occupied by CBS in the broadcast industry 
is undisputed, it has not been shown on this record that a grant of the CBS 
application would appreciably lessen the intense competition which exists in 
the industry. Unquestionably, however, a grant to any one of the other three 
applicants in this proceeding would greater tend to carry out the diversification 
principle than would a grant to CBS. Accordingly, while we cannot here assign 
controlling significance to this criteria, Telecast and 220 are preferred over 
Broadcast House and all three must be accorded a distinct preference over CBS 
(par. 63). 

Thus it must be stated that the Commission’s decision in the St. Louis Telecast 
case does give some weight to the statements of Examiner Plizabeth C. Smith. 
However, in the cases cited by the examiner as indicative of changes of Con- 
mission policy in respect to diversification of mass media of communication, the 
applicants involved were owners of broadcast stations, either radio or television, 
but did not have extensive newspaper interests or magazine interests as does 
the Hearst Corp. It is to be questioned as to whether or not a close comparison 
can be made between WCAE as an applicant and the applications of Crosley 
Broadcasting Corp. and CBS. It is also to be questioned as to whether or not 
ownership of radio and television stations can be equated with extensive owner- 
ship of radio and television stations as well as printed media. 

7. On the question or service philosophy, in both original and modified initial 
decisions .by. the examiner, ,WCAB, Matta,. Irwin Community, .and Television 
City were given substantial preference over Weston, but none of the four were 
awarded any preference in comparison with each other, the language being “as 
between these four applicants, no preference is merited on the factor of program 


ee 








Tne ww Fae eee So 


7, Te on 


eT. 


ion 


ver 
BS 


ast 
ith. 
om- 
the 
ion, 
loes 
ison 
sley 
not 
ner- 


itial 
sion 


“as 
ram 


Eee 


REGULATORY COMMISSIONS AND AGENCIES 5365 


philosophy and each of them merit a substantial preference over Western on 
int.” 

i. an the examiner’s “Initial Decision” in the field or local programing, WCAB 

was found superior with respect to its proposed educational programs and its 

locally originated color programing; however, it was stated: 

In view of the fact that all applicants propose a reasonable amount of live pro- 
grams * * * no decisional preference is merited, or demerited, by any appli- 
cant on the sole basis of the quantity of such programs proposed. WCAE and 
Television City both merit a preference over the other three applicants with 
respect to the likelihood of implemention of the programing proposed. They, 
or their principles, have rendered continued meritorious service through the 
medium of standard radio broadcast stations” (par. 40). 

It was finally concluded in the matter of programing that— 

“As between Television City and WCAE, the latter merits of preference as to 
its educational programs, its color programing, and to some degree the tele- 
vision experience available to it from a unit of its parent organization, whereas 
Television City merits a preference on civic participation, local ownership, and 
what is decisive under the facts in this case, a substantial preference on the fac- 
tor of diversification of ownership of media of mass communication” (par. 41). 

It was further stated in summary: 

«* * * ynder well established Commission policy, concentration of ownership 
of the media of mass communication by one organization, to the extent of that 
held by the parent organization of WCAE, not only locally but also on a nation- 
wide basis, can be overcome only by other most compelling factors. * * * while 
the local concentration of ownership of media of mass communication by WCAE 
interest in Pittsburgh is slightly less than that found to exist in Miami in Bis- 
cayne Television Corp. (11 RR 1113) recently decided by the Commission, the 
ownership of such media outside of Pittsburgh by Hearst is substantially 
greater not only numerically but also in scope and impact than that charged to 
the successful applicant in Biscayne, supra.” [Emphasis supplied.] 

It was finally concluded— 

“* * * there are not sufficient countervaling factors existing in WCAP’s be- 
half to overcome the adverse factor which must be levied against it because of 
the substantial ownership of media of mass communication, both locally and 
nationally, held by its parent organization” (par. 42). 

In the “Modified Initial Decision” the examiner concluded that network and 
film programing proposed by the respective applicants afforded no basis for 
preference of one applicant over the other. In a comparison of the amount of 
local live programing proposed by the respective applicants, it was shown that 
Television City proposed 23.20 hours; WCAE, 438 hours; Matta, 19.15 hours; 
Weston, 39.30 hours; and Irwin Community, 25.45 hours weekly. It was thus 
concluded that— 

“* * * while differences in amount exist in the categories of entertainment, 
religious, agricultural, news, discussion and talks in the programing proposals 
of the respective applicants, such differences are not decisive * * *. 

However: “In the important field of educational programs, WCAE merits a 
clear preference over all the other applicants not only because of the substan- 
tially greater amount of such programing but because of the preparations made 
therefor, and a correlatively greater assurance of implementation of the pro- 
posal.” [Emphasis supplied.] 

In the “Modified Initial Decision” it was decided that “WCAE merits no 
preference on the factor of color programing plans,” and it was further con- 
cluded that there was no substantial difference between the merits of the ap- 
Plicants in relation to studio staffing and equipment. 

However, considerable demerit was given to Television City as a result of the 
death of Irwin D. Wolf, Sr. The examiner wrote in the “Modified Initial De 
cision” (p. 33, par. 54) : 

“Television City suffered a great loss in leadership, and especially guidance 
in civic service, in the death of Irwin D. Wolf, Sr. While Irwin D. Wolf, Jr., has 
been substituted for his late father in the official positions held by his father, 
he does not bring to those positions, or the operation of the applicant, a long 
business experience of his father, nor the latter’s knowledge of community needs 
gained through a long and outstanding record of civic service, and broadcast 
experience gained through his supervisory association. with the operation. of 
station KQV. Young Mr. Wolf’s ability and influence as a leader are yet to be 
tried and tested in the mill of experience. Television City must be evaluated 
on the basis of its present condition. This is not to say that the plans and poli- 
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cies of the applicant, as testified to by the late Mr. Wolf are affected by his 
death, except with respect to his future personal participation, since the eop. 
poration is, of course, bound by his testimony; nor that consideration has not 
been given to young Mr. Wolf’s firm pledge, that he will, to the best of his ability, 
carry out the commitments made by his father (par. 54). ; 

Therefore, in conclusion, in the “Modified Initial Decision,” WCAE was ¢op. 
sidered to be the best qualified. It was stated: 

“All of the principals of WCAE, Inc., the applicant, are longtime residents 
of Pittsburgh, though none of its stock is locally owned. Active and meaningfy) 
participation in the civic activities of the area to be served has been satisfacto: 
demonstrated by these management principals of WCAE. While integration of 
ownership with management in the most traditional sense is not present in 
WCAE, it has local resident nonstockholding officers and directors who manage 
the affairs of the local corporation with very little direction from the parent 
organization. The only business of WCAH itself is that of radio broadcasting 
and the business activities of a majority of its officers and directors represen} 
newspaper publication and legal profession, respectively. The usual criteria of 
comparison are not objectives or ends in themselves; however, they are impor- 
tant for the assurance they provide that an applicant will reflect, through its 
programing, the aspirations, common interest in entertainment desires of the 
citizens of the community. By the same token, when a corporate entity not 
owned by residents of a community has maintained a broadcast facility in that 
community for many years, there is established an area of identification which 
likewise offers assurance of an operation by those familiar with the area’s needs 
and interest. Since the type of activity engaged in provides, in addition, the 
opportunity, not present with respect to the other indicia of local identification, 
for translating these community interests into actual programing, it may be even 
more persuasive in its effect on the ultimate determination. Service of the 
highest order attainable is the objective sought, and the essence of the service 
is a programing which will be presented. To achieve the most desirable end, 
from a public interest point of view, care and judgment are exercised in order 
to arrive at a forecast of future performance from an evaluation of each appli- 
cant, its background and experience, its demonstrated knowledge of the com- 
munity involved, the seriousness and adequacy of its program proposals, and the 
reliance that can be placed thereon. 

“WCABR, deficient in certain indicia of local identification, has maintained as 
an owner a Pittsburgh standard broadcasting station for many years, which has 
rendered a highly meritorious service. This station stands in the image of its 
owner and demonstrates that WCAE can be entrusted to fulfill the original 
broadcasting interest of the Pittsburgh community. Hence, any deficiency in 
ownership identification is more than compensated by performance identification 
in the local area. St. Louis Telecast, Inc., supra” (par. 58). 

Thus, where WCAE had in the “initial decision” been given preference over 
all other applicants by reason of the television experience of other units of 
its ownership, it had been ranked on an even par with Television City in the 
matter of past radio station operation. It would appear that in the “modified 
initial decision” that WCAE not only is given a ranking above that of Television 
City in broadcast experience but also in local radio station operation. 

The examiner continues: 

“Against a performance record and other factors favorable to WCAE is the 
unfavorable factor of accruing from the extent of ownership of media of mass 
communication by the Hearst organization, its parent. Bearing on this factor 
is the ownership of radio station WCAE in Pittsburgh by the applicant, to which 
must be added to ownership by its parent of two television stations (WBAL-TV 
in Baltimore and WISN, of Milwaukee) ; the ownership by the parent organiza- 
tion of a daily and Sunday newspaper in Pittsburgh, and daily and Sunday 
newspapers in 11 other cities scattered throughout the United States, the closest 
one being in Baltimore; and other widespread publishing interest. * * * Inthe 
local community, which is most important here, both the radio station and the 
newspaper have very substantial competition from the same kind of media, and 
the television station on channel 4 will also be subject to competition from three 
other VHF television stations, one of which is non-commercial-educational, and 
three UHF television stations. The grant of the WCAE application for a tele 
vision station would be nowise result in a concentration of ownership of tele 
vision facilities in the Pittsburgh area. Neither would such a grant to WCAB 
result in a concentration of ownership of media of mass communication gel- 
erally in the Pittsburgh area or elsewhere. However, the diversification of own- 
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ership of mass communication media is an important one and one which must 
pe weighed heavily against WCAH, it is not decisive in the circumstances of this 
ease under recent decisions of the Commission. [Italic supplied.] Cf. St. Louis 
Telecast, Inc., supra; Indianapolis Broadcasting, Inc., supra; and cases therein 


~~, Comparatively, while WCAE is deficient in different degrees, in factors of 
yarying importance, such as local ownership of stock, diversification of business 
interest, integration of ownership and management, and a diversification of 
media of mass communication, it is superior to all other applicants in such 
important criteria as past performance in local broadcast station operation. Ex- 
perience in broadcast operation, amount of live programing, particularly in the 
jmportant field of educational programs, and greater assurance of affection of 
overall proposal. [Italic supplied.] 

“81, It is concluded on the basis of the entire record, and particularly the fore- 
going findings and conclusions, that the public interest, convenience, and neces- 
sity would best be served by the grant of the application of WCAE * * *” 

Ts. 59, 60, 61 ) ® 

oe three factors in the “modified initial decision” seemed to weigh heavily 
against Television City and in favor of WCAE. These are the fact that the 
“diversification of media of mass communication” was given less emphasis than 
it had been in the original “initial decision,” the fact “local broadcast station 
operation” in which both WCAE and Television City had originally been given 
equal merit, was changed in the summary to conclude that WCAE was superior, 
and the fact that the death of Mr. Wolf was given such emphasis as to provide 
a questioning of the “assurance of effectuation of overall program proposal,” of 
Television City. 

None of the cases cited by the examiner to show change of Commission policy 
in the matter of diversification of mass communication quite fits the situation of 
the Channel 4 case, because in all of the cases cited the multiple owners of mass 
media of communication owned broadcast stations only, while in Pittsburgh case 
Hearst owned not only broadcast stations but also magazines and newspapers. 

Even if we allow this change by the examiner, it is to be questioned as to 
whether or not the examiner did not go somewhat out of her way in giving 
preference to WCAE over Television City in a matter of local broadcast station 
operation and whether on not too great an emphasis was given to the death of 
Mr. Wolf. (Note should also be taken of the fact that Mr. Wolf had been seri- 
ously ill during the entire period covered by testimony, both by the “initial and 
the modified initial decision,” so that in any case it is to be questioned as to what 
extent he would have been able to participate in the operation of the station.) 

Neither of the grantees in the Indianapolis and the St. Louis cases evidenced 

the concentration of control of various media on either a national or a local 
basis that flowed from a grant to WCAB in the Pittsburgh proceeding. Crosley 
owned no other media of communication in Indianapolis, and owned no news- 
paper. CBS owned only a radio station in St. Louis, and no newspapers. The 
grant of the WCAE application rendered Hearst the dominant informational out- 
let in Pittsburgh, which had 100-percent control of entities in each major media 
group—radio, television, and newspaper. Thus, in neither the St. Lowis nor the 
Indianapolis cases did the grantees wind up with 100-percent ownership and con- 
trol of an AM station, a television station, and a leading newspaper in the same 
area. 
Before closing, additional emphasis should be given to the fact that the cases 
cited by the examiner in regard to substantiation of her decision as to integra- 
tion of ownership and management do not seem to jibe. She concluded that be- 
cause the Hearst Corp. had set up a subsidiary—-WCAB, Inc.—three of whose 
four officers and two of whose fivé directors were to devote full time to WCABR 
station operation, both radio and television, the conclusion was made that these 
men were “principals” and thus could be taken into consideration in the factor of 
ownership and management, although they own no stock and although no stock- 
holder was to participate in the actual station management. 

The case of WDOD Broadcasting Corporation (10 RR, 1119) was cited as the 
authority for this proposition insofar as “in considering the factor of integration 
of ownership and management, the principals of an applicant include nonstock- 
holding officers and directors.” 

In an examination of that case, we find no such substantiation. While the 
Commission did refer to the nonstockholding but officeholding wives, the attor- 
hey and the bookkeeper of the stockholders, and involved these as “principals,” it 
also pointed out that the stockholders of the two applicants involved would 
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devote all their time to the proposed station, and, hence, it was stated “ownership 
is thus 100 percent represented in each case” (10 RR, 1171). 

Likewise, the examiner also cited the case of Loyola University (12 RR, 1017) 
In this case the Commission holds merely that an educational nonprofit corpora. 
tion, having no stock, is not disqualified from consideration in connection with 
the integration factor and that, where the corporation’s charter cites manage. 
ment and control in its board of directors, the board and. its members are to be 
considered ; where a member of the board is faculty director of the propogeg 
station in charge of supervising day-to-day operation, and the rest of the board ig 
to be in close and frequent association and consultation for the purpose of super. 
vising the translation of station policy into station operation, it was concluded 
that this applicant makes a showing superior to an applicant who shows inte 
gration in a supervisory capacity through a vice president, director, and 6-percent 
stockholder and substantially equal to an applicant a 45-percent owner of which 
will be in direct charge of station policies and plans and will supervise day-to-day 
operations. 

Again, it becomes difficult how we can equate such an instance of an educg- 
tional nonprofit corporation, having no stock whatsoever with the case at hand, 

In the remaining case cited Indianapolis Broadcasting, Inc., the following 
language (12 RR, 937) is used which again is not helpful to the viewpoint 
expressed by the examiner. 

“34. Crosley cannot on this record be given full credit for the showing it has 
attempted in relation to the integration factor, due to the absence of evidence 
with respect to stockownership in AVCO, Crosley’s parent corporation. How- 
ever, taking into consideration the intent of the integration factor—that owner. 
ship participated in direct and meaningful fashion in station operation to the 
end that proposed policies and programs be effectively translated into contin. 
uing ‘public service—Crosley’s integration proposal cannot be disregarded. Two 
of the principal officers and directors of AVCO are directors of Crosley, one 
being also chairman of the board. To the mechanism described above their 
participation should tend to assure policy and program effectuation.” 

Thus, in conclusion, it would seem that from an examination of the cases cited 
by the examiner in support of her “modified initial decision,” there seems to be 
no clear indication that Commission “policy” had indeed changed to the extent 
alleged by Examiner Smith. 

In any assessment of the two decisions handed down by Miss Smith, it is only 
fair to assume that the examiner was doing her best to hand down the type 
of decision in which the Commission could concur. Since she possesses the 
human qualities of all of us, it may also be possible that in the interim between 
the two initial decisions, she received some intimation of the way in which the 
Commission was leaning. By themselves, the cases she cites as being indicative 
of changes in Commission “policy” do not provide a clear substantiation for the 
change in choice of applicants considered best qualified. 

In any case, if we merely accept the explanation that the examiner was only 
trying to outguess the Commission by providing a decision that would be accept- 
able to it according to its latest bents, once again the very perceptive comment 
of Judge Bazelon in the Beachview case comes to mind, with the resulting 
reaction that this situation creates a condition that cries aloud for remedial 
action : 

“I vote to grant the petition for rehearing en banc in order to reconsider this 
court’s recent rulings which appear to render us powerless to restrain the Com- 
mission from employing shifting emphasis of comparative criteria obliterating 
any predictable pattern of decision.” [Emphasis supplied.] 

The real issue in this case is not the possible competence or incompetence of 
a hearing examiner, or whether she let herself be swayed by influences within 
the Commission. ‘The issue is the basic defect supplied by a system of stand- 
ards which can change overnight and back again, and the tendencies toward 
the exertion of pressures both from within and without an agency that lack of 
such definite standards allow. 
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HeaRtIncs BEFORE SUBCOMMITTEE No. 1 OF THE SELECT COMMITTEE ON SMALL 
Business, House OF REPRESENTATIVES, 84TH CONGRESS, 2D SESSION, PURSUANT 
7o House RESOLUTION 114 


PART III. FEDERAL COMMUNICATIONS COMMISSION 


Jor L. Evins, Chairman: 

“This committee also received reports with respect to policy changes. For 
example, it has been stated that aside from patronage one of the motivations 
pehind personnel changes was to get a reversal of the staff position which has 
provided that in granting communication licenses, preference should be given to 
those not already holding a dominant position in the communications industry. 

“The press reported in April 1953, that Commissioner Hyde would be appointed 
as Chairman only on a ‘probationary basis.’ Later it was further reported: 

« ‘President Hisenhower announced Mr. Hyde’s appointment from Augusta, Ga., 
where he was vacationing on Saturday, April13. He said the appointment would 
be for a 1-year term—establishing another FCC “precedent.” ’ 

“Broadcasting-Telecasting magazine, one of the leading industry journals in 
the communications field, stated with respect to Mr. Hyde’s appointment as 
Chairman : 

“To be watched with great interest will be Mr. Hyde’s policy views on a 
number of important issues. These include educational television reserva- 
tions * * * color television, “pay-as-you-go” TV, large screen theater television, 
and perhaps more important, questions of diversification of ownership of more 
than one class of station by newspapers or others identified with media for the 
dissemination of information.’ 

“In its editorial of April 27, 1953, Broadeasting-Telecasting said: 

“With Mr. Hyde as Chairman, things won’t happen automatically. Mr. Hyde 
knows that he has to act. He probably can count on at least three members to 
yote with him in making staff changes. By June 30 he will have his fourth 
Republican member as the replacement for Commissioner and Ex-Chairman 
Paul A. Walker. It is to be hoped that this man will be a practical broadcaster. 

“‘Mr, Hyde’s appointment is for 1 year—an innovation probably deemed expe- 
dient to assuage hungry party men who wanted a new face as Chairman. If he 
doesn’t achieve the desired result, the President will be free to name his successor 
a year hence.’ 

“Another important matter brought to the attention of the subcommittee has 
been reports that the FCC has changed its position with respect to he need for 
diversification of ownership and control of the media of mass information. 

“In 19538, dominant members of the communications industry began clamoring 
for a change in the FCC policy which had long prevailed that a person not already 
strongly established in the communications industry should be given preference 
in the granting of new licenses. Those strongly entrenched in the industry sought 
to become even more firmly established by reversing this policy. Their success 
is indicated by a case decided by the U.S. Court of Appeals for the District of 
Columbia on January 19 of this year. 

“In this case the court said: 

“In the case at bar there appears some suggestion that the Commission has 
changed, or is changing, its view as to the dominant importance of local owner- 
ship and as to the evil of a concentration of the media of mass information 
(Pinellas Broadcasting Company v. FCC, vol. 230 F. 2d; p. 204; cert. denied 
at 350 N.S., p. 1007).’ 

“I might add that in this case the court pointed out that this change of policy 
on the part of the Commission is a matter that should be addressed to the 
attention of Congress.” 


The Cuarrman. Next isa letter from Jerome K. Kuykendall, Chair- 
man, Federal Power Commission, dated October 24, 1958, addressed 
to Hon. Maurice H. Stans, Director, Bureau of the Budget. 
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(The letter referred to is as follows:) 


FEDERAL POWER CoMMISSION, 
Washington, October 24, 1958. 
Legislative proposals, budget estimates, 1960. 
Hon. Maurice H. STans, 
Director, Bureau of the Budget, 
Washington, D.C. 
(Attention Mr. Milton A. Pilcher.) 


Dear Mr. Stans: This is in response to a verbal inquiry from Mr. Pilcher with 
respect to the Commission’s legislative proposals for the forthcoming session of 
Congress which have not as yet been submitted to your office. 

The Commission still has its proposals under consideration but I anticipate 
that we will reach our conclusions in the near future. 

Our proposals for this year will, I believe, be generally similar but not neces. 
sarily identical in all respects to the proposals we submitted on October 15, 1957, 
two copies of which are enclosed. In any event, what alterations may be made 
will not result in any change in our budgetary requirements. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 


LEGISLATIVE PROPOSALS 


The Federal Power Commission submits herewith its legislative proposals for 
the forthcoming session of the Congress pursuant to section 86 of the “Instructions 
for the Preparation and Submission of Annual Budget Estimates.” In accord- 
ance with these instructions, the proposals are grouped according to type, relative 
importance, and urgency from the Commission’s standpoint. 


PART I. PROPOSALS “IN ACCORD WITH THE PRESIDENT’S PROGRAM” 


(1) Section 10(f) of the Federal Power Act (16 U.S.C. 803(f)) should be 
amended so as to require not only reimbursement by non-Federal power devel- 
opers for benefits accruing to them from upstream facilities constructed by 
another but also to require reimbursement by the United States for improvements 
constructed by non-Federal interests. There are some Federal power develop 
ments which will receive benefits through headwater improvements constructed 
by other interests. Since the cost of reimbursement for such benefits is not borne 
by the United States in any event but by the power consumers as part of the 
rate paid, it would be both appropriate and consistent to require that such cost 
be borne by the benefited interests (the power consumers) whether the power 
be developed by the United States or another. 

Such amendment was recommended by the President in his budget messages 
for fiscal year 1955 (p. M86), 1956 (p. M67), and 1958 (p. M53). A draft prepared 
by the Commission upon the request of the Burau of the Budget was introduced 
May 11, 1954, by Senator Bricker as S. 3434. A companion bill (H.R. 9826) was 
introduced on May 25, 1954, by Representative Wolverton. Hearings on §. 
3434 were held before a subcommittee of the Senate Committee on Interstate 
and Foreign Commerce on May 27 and June 9, 1954. The bills died with the end 
of the 83d Congress. Two bills on this subject were introduced in the 84th Con- 
gress, viz., S. 1574 and H.R. 7468. The Senate bill provided for the same sharing 
of headwater improvement costs as provided in section 10(f) of the act but would 
have, in effect, transferred to the Secretary of the Interior the authority to 
administer its provisions instead of working through the Federal Power Com- 
mission as at present. The Commission, therefore, recommended in its report 
to which the Bureau of the Budget had no objection, that the text of the draft 
referred to above be substituted for the language of the bill. Hearings were held 
before the Committee on Interior and Insular Affairs and the bill was reported, 
April 26, 1956, in substantially the form recommended by the Commission (8. 
Rept. 1865, 84th Cong., 2d sess., pp. 5-6). Minority views were submitted 
on May 7, 1956, by Mr. Neuberger, for himself and Messrs. Jackson and O'Mahoney. 
The language recommended by the Commission was contained in section 1 of 
H.R. 7468, 84th Congress. Pending in the 85th Congress is H.R. 2438, introduced 
by Representative Gary on January 10, 1957. Sections 1 and 2 of H.R. 2488 are 
identical with sections 1 and 2 of H.R. 7468, 84th Congress. The Commission 
in its report on H.R. 2438 recommended enactment of those sections of the bill 
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with two perfecting amendments which were for the purpose of overcoming objec- 
tions raised before the Senate committee in connection with S. 1574 in the 84th 
Congress. The estimated budgetary cost of administration of $25,000 a year 
would be reimbursable to the Treasury. 

(2) It is proposed that section 5(a) of the Natural Gas Act be amended (@) 
to authorize the Commission to increase rates where necessary to correct undue 
discrimination, and (b) to provide express authorization to allocate gas among 
customers of a natural-gas company in periods of shortage. In connection with 
the proposal to order increases, there are occasions when a natural-gas com- 
pany could favor one purchasing community or company as against another 
so that it would be more appropriate in order to avoid discrimination to order an 
jncrease in one rate rather than a decrease in several and at the same time per- 
mit the natural-gas company a reasonable rate of return. With respect to allot- 
ments, the Commission has been exercising such authority under its general 
authority to regulate services, but it would be advisable to make that authority 
express sO as to avoid any question in the future. The proposal to authorize the 
Commission to increase rates was included in the Staggers and other 84th Con- 

bills (H.R. 4943 et al.) and in S. 1880 discussed in item II(1), above. 

(3) Section 7(f) of the Natural Gas Act should be amended to (@) eliminate 
the service-area provision, and (0b) to provide for the enlargement of existing 
facilities to serve present customers under such rules and conditions as the Com- 
mission in the public interest may prescribe. It is believed that the combina- 
tion of these two proposals will result in a better effectuation of the intent of sec- 
tion 7(f) than is possible in its present form. This amendment would give the 
Commission the measure of control which a commission ought to have in dealing 
with an industry selling a wasting asset. It would permit the Commission to 
classify enlargements which could be made without formal proceedings, but 
by requiring such notice as to permit the Commission to intervene if a proposed 
enlargement were not in the public interest. This amendment, among others, 
was included in S. 1880, 84th Congress, discussed in item II(1), above. 

(4) It is proposed that a new subsection 202(g) be added to the Federal 
Power Act requiring Commission approval of the abandonment or curtailment 
of interstate electric facilities or service, after opportunity for hearing. Such 
amendment is essential to effective regulation and would be comparable to the 
authority given to the Commission by section 7(b) of the Natural Gas Act. 


PART II. PROPOSALS WHICH WOULD CAUSE NO CHANGE IN BUDGETARY REQUIREMENTS 


(1) It is proposed that section 4(e) of the Natural Gas Act be amended so 
that the Commission will have full authority to suspend all rate schedules sub- 
ject to its jurisditcion including those covering sales of natural gas for resale 
for industrial use only.’ This could be accomplished by the deletion of the 
proviso now contained in that section and is essential to effective regulation. 
The Commission now has the power to suspend certain rate schedules but not 
those for resale of industrial use only even though it has complete jurisdiction 
to fix such rates, its authority in this respect being the same as to all other 
wholesale sales. The same reasoning which justified Commission authority 
to suspend other rate schedules justifies the power to suspend schedules relat- 
ing to industrial sales. Furthermore, there is no restriction on the Commis- 
sion’s power to suspend schedules for such sales of electric energy under the al- 
most identical provisions of section 205 of the Federal Power Act. This amend- 
ment, among others, was proposed in H.R. 7624 and S. 2971, 83d Congress, 2d 
session, and appeared in section 4 of H.R. 6645, 84th Congress, which, follow- 
ing passage by the House and Senate, was vetoed by the President on February 
17, 1956. It was also included, among other proposals, in a group of identical 
bills introduced in the 84th Congress. H.R. 4943, sponsored by Mr. Staggers, 
was the earliest of the series. Several others, including H.R. 4959, H.R. 4981, 
H.R. 5034, H.R. 5035, H.R. 5039, H.R. 5068, H.R. 5097, H.R. 5102, H.R. 5276, 
and H.R. 5735, were introduced in the House and S. 1880 and S. 2001 in the Sen- 
ate. These bills were the subject of hearings before subcommittees of both 
House and Senate Committees on Interstate and Foreign Commerce but were 
not reported out before Congress adjourned in July 1956. The instant recom- 
mendation is contained in section 4 of identical bills, H.R. 3363, H.R. 6478, and 
H.R. 7232, all pending in the 85th Congress. 





*Commissioner Digby does not concur in this recommendation. 








5372 REGULATORY COMMISSIONS AND AGENCIES 


(5) Amend section 1 of the Federal Power Act with respect to terms of Office 
of the members of the Commission so as to enable the incumbent to “hold over” 
at the expiration of his term to prevent a vacancy occurring in the office. This 
amendment was first presented to the 79th Congress in H.R. 3704 and S. 1289, both 
bills being reported favorably (S. Rept. No. 751, H. Rept No. 1618, 79th Cong., 1st 
sess.). H.R. 3704 passed the House. In the 80th Congress, H.R. 1777 and §. 229 
were under consideration. The House bill was reported favorably (H. Rept. No, 
66, 80th Cong., Ist sess.) and passed the House. The amendment was before the 
8ist Congress in H.R. 159 and 8. 440 and was pending with others of a similar 
nature in 8. 1139, S. 1218, H.R. 3307, and. H.R. 3678.in the 82d Congress. §. 1129 
was reported favorably (S. Rept. No. 1401, 82d Cong., 2d sess.) and passed the 
Senate on April 9, 1952, after being amended to provide that a Commissioner 
could be removed from office for cause only and that continuation in office should 
not extend for a period of more than 60 days. In its report on that bill, the 
Commission pointed out that under the present statute, the term of office of 
one of the five Commissioners of the Federal Power Commission expires on June 
22 of each year. Vacancies in the office of Commissioner lasting months and im. 
peding the work of the Commission have consequently resulted from delay in 
appointment or confirmation of a Commissioner. The matter was pending before 
the 83d Congress in H.R. 451, but was not introduced in the 84th Congress or 
the Ist session of the 85th Congress. Enactment of the amendment as proposed 
in section 3 of H.R. 451, 83d Congress, will alleviate this problem and is deemed 
highly desirable. 

(6) It is proposed to amend section 7(b) of the Natural Gas Act so as to re 
quire Commission approval for the transfer by a natural-gas pipeline company 
of natural-gas reserves where such reserves have constituted part of the bases 
for issuance of certificates of public:convenience and necessity. Companies now 
free to dispose of gas reserves may find other more profitable uses for the gas 
and impair their ability to render the service certificated by the Commission 
based upon the existence of those reserves. As a result of the Supreme Court’s 
decision in F.P.C. v. Panhandle Eastern Pipe Line Co. (337 U.S. 498), wherein 
it was held that the Commission, at least in certain circumstances, does not have 
authority it here proposes, the abandonment provision in section 7(b) does not 
offer the protection that had been previously assumed—that a natural-gas com- 
pany could in no way bring about an abandonment or impair service without 
Commission approval. This amendment, among others, was included in §S. 1880, 
84th Congress, discussed in item II (1), above. 

(7) In February 1956, the Supreme Court'held that the procedures in section 
205 of the Federal Power Act and section 4 of the Natural Gas Act for changing 
filed rates are not available if the filing company is seeking to change a filed con- 
tract rate and the purchaser has not agreed to the change. (United Gas Pipe Line 
Company v. Mobile Gas Service Corporation, 350 U.S. 3382; F.P.C. v. Sierra Pacific 
Power Company, 350 U.S. 348.) Prior to this ruling the Commission had per- 
mitted rate contracts to be filed as rate schedules, and since both statutes permit 
unilateral changes in rate schedules, the Commission had been accepting uni- 
lateral changes in filed rate contracts and permitting them to be placed in effect 
in appropriate circumstances. 

When the Supreme Court disagreed with the Commission’s traditional inter- 
pretation and required the authorization of arate investigation by the Commis- 
sion before filed contract rates could be changed, it meant an increased burden 
not only upon the filing companies but upon the Commission as well, without 
any apparent advantage to the consumers in whose interest the rate-control 
provisions are drawn. Obviously, the Commission should not permit rate in- 
creases or changes to go into effect without demonstration of the necessity for 
the increase or change, and we believe that the rate change procedures of sec- 
tions 205 and 4, respectively, afford full protection to all parties under the prior 
interpretation permitting unilateral changes in filed contract rates. The pro 
cedure in section 205 of the Federal Power Act and section 4 of the Natural Gas 
Act for changing rates is less cumbersome and time consuming than the rate 
investigation procedure under section 206 of the Federal Power Act and section 
5 of the Natural Gas Act. It is recommended that the rate-changing procedure 
of sections 205 and 4, respectively, be made available for filed rate contracts, 
thus returning to the practice followed by the Commission prior to the Mobile 
and Sierra Pacific decisions. 
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PART III. PROPOSALS WHICH WOULD CAUSE A CHANGE (INCREASE OR DECREASE) IN 
BUDGETARY REQUIREMENTS 


(1) A proposed amendment to section 12 of the Natural Gas Act giving the 
Commission jurisdiction with respect to approval of security issues of pipeline 
companies which are subject to the act was before Congress in the form of H.R. 
5306 (Sist Cong., 1st sess.) and S. 2746 (81st Cong., Ist sess.). It was not intro- 
duced in the 82d, 83d, and 84th Congresses, nor in the Ist session of the 85th 
Congress. The Bureau of the Budget, in its letter dated February 6, 1950, 
relative to H.R. 5306, approved the latter bill as in accordance with the Presi-. 
dent’s program, provided it were revised along the following lines: , 

(a) The provisions of subsection (a) shall not apply to a person operating 
within only one State, none of whose rates is subject to regulation by the Fed- 
eral Power Commission and whose securities are regulated by a State commis- 
sion. In addition, the Federal Power Commission may exempt from the 
provisions of this subsection any other person predominantly engaged in the 
local distribution of natural gas, in the electric-utility business, or in any other 
business not subject to the jurisdiction of the Federal Power Commission under 
the Natural Gas Act. [Note that the general purpose of this revision has been 
effected by the Hinshaw amendment to section 1 of the act, Public Law 323, 
83d Cong., 68 Stat. 36.] : 

(b) The Securities and Exchange Commission shall have exclusive jurisdic- 
tion in regulating the securities of the natural-gas companies which are holding 
companies or subsidiaries thereof. The Securities and Exchange Commission 
shall also have authority to exempt such companies from its exclusive jurisdic- 
tion, in which case the provisions of subsection (a) shall apply to such 
companies. 

Section 3 of S. 1880, 84th Congress (see discussion in item II(1), above) em- 
bodies this proposal and was drafted to include such budget-proposed revisions. 
The Commission thinks it urgent that the Congress should consider at the forth- 
coming session this proposal designed to vest in the Commission substantially 
the same authority over security issues of natural-gas companies which it now 
exercises with respect to interstate electric companies. Jurisdiction over secu- 
rity issues of public utilities is now generally accepted as a necessary regulatory 
instrumentality and the interstate natural-gas pipeline industry is about the only 
utility industry whose. securities are not so.regulated. Estimated annual cost is 
$40,000. (Commissioner Digby does not concur in this recommendation (1).) 

(2) It is proposed that section 7(c) of the Natural Gas Act be amended (a) to 
eliminate the mandatory hearing requirement, substituting in lieu thereof a 
requirement for due notice and opportunity for hearing; (b) to provide specifi- 
cally for control by the Commission of the allocation of natural gas when 
required for national defense or to safeguard the available supply in emergency 
situations; (c) to require by express language a certificate when the person 
merely constructing the facilities will not become a natural-gas company, as, for 
instance, the certification of interstate facilities for lease or sale to another as 
operator; and (d) to enlarge the Commission’s authority to grant temporary 
certificates of public convenience and necessity in any emergency situation where 
no objection to issuance has been filed after due notice has been given. The 
experience of the Commission has indicated to it the advisability of these pro- 
posals and they were embodied in section 2 (b) and (c) of S. 1880, 84th Congress, 
discussed in item II(1), above. While each one of these suggested amendments 
would be in the public interest, those relating to the allocation of natural gas 
and to temporary certificates are deemed the most important, tied in as they are 
with the need to assure maintenance of adequtae service in emergency situations. 
The requirements for formal hearings in all certificate cases have been found to 
be unnecessary and often operate to cause unnecessary delay. Of course a hear- 
ing would be held where protests of a material nature are received or when the 
Commission deems a hearing necessary in the public interest. The provision for 
notice and opportunity for hearing protects the interest of possible protestants in 
particular cases. No accurate estimate is possible but the removal of the 
mandatory hearing provision as recommended would unquestionably result in 
some saving. 

(3) It is proposed that section 7(b) of the Natural Gas Act be amended to 
eliminate the mandatory requirements for hearing, substituting in lieu thereof 
a requirement for due notice and opportunity for hearing. Here also are many 
cases in which a hearing is entirely unnecessary and this would give the Commis- 
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sion discretionary power to have a hearing or not, depending upon the facts 
and circumstances of the particular case. It goes without saying that a hear: 
ing would be held in all cases where protests of a material nature are receiveg 
or where the Commission deems a hearing necessary in the public interest, 
Where no question or protest is involved there is no need to incur the expense, 
both to the applicant and the Commission, of a hearing. It is further ree. 
ommended that the section be amended to make it clear that the section ap- 
plies to curtailment as well as abandonment of service. Since curtailment ang 
abandonment of service differ only in a matter of degree, it seems appropriate 
that they be included in the same category. No accurate estimate is possible, 
but the removal of the mandatory hearing provision as recommended would un- 
questionably result in some saving. These proposals were embodied in section 
2(a) of S. 1880, 84th Congress, discussed in item II(1), above. 

(4) Minor hydroelectric projects licensed by the Commission under the Fed- 
eral Power Act may be exempt under section 10(i) of the act (16 U.S.C. 803(i)), 
in the discretion of the Commission, from certain of the other requirements of 
the act. It is proposed that the breaking point in section 10(i) between minor 
and major projects be changed from 100 to 2,000 horsepower installed capacity, 
thus authorizing the Commission to grant the exemption to small projects up 
to and including the latter capacity. This proposal was embodied, among others, 
in H.R. 7468, 84th Congress, upon which the Commission reported favorably, 
Sections 3, 4, and 5 of the pending bill, H.R. 2438, 85th Congress, discussed in 
item I(1), above, would enact this recommendation. No control over a licensee 
would be sacrificed thereby, but the amendment would result in savings to the 
mutual advantage of both the licensees and the Commission. No accurate dollar 
estimate of savings is possible. 

(5) It is proposed that a new subsection (j) we added to section 7 of the 
Natural Gas Act giving authority to the Commission in emergencies, similar to 
that conferred by section 202(c) of the Federal Power Act, to require natural- 
gas companies to interconnect for emergency purposes their facilities with 
others engaged in the sale and distribution of natural gas and to sell or ex. 
change gas with such persons, together with authority to prescribe the terms, 
arrangements and conditions for such interconnections and the compensation 
payable therefor. Section 2(e) of S. 1880, 84th Congress, discussed in item 
II(1), above, contained this recommendation. The promulgation of war con- 
trols affecting natural gas and the experience of several nationwide cold spells, 
with their resultant shortages, has convinced the Commission of the need for 
such legislation to meet emergencies which are likely to occur in the future 
and which can be more serious than those thus far encountered. It is esti- 
mated that the proposal would entail an annual increase in budgetary re 
quirements of $20,000. 

(6) For the same reasons, and as a complement to item (5), next above, it is 
proposed that an additional provision be added to the new subsection 7(j) of 
the Natural Gas Act permitting voluntary interconnections of natural-gas facili- 
ties and their maintenance on a permanent basis for emergency use upon authori- 
zation by the Commission, and under such circumstances conferring a jurisdic 
tional exemption. This proposal was contained in section 2(e) of S. 1880, 
84th Congress, discussed in item II(1), above. Such a provision is now con- 
tained in section 202(d) of the Federal Power Act and, with the proposal in 
item (5), would aid in the solution of the emergency situations there men- 
tioned. Such proposal would, it is estimated, require a budgetary increase of 
$10,000 on an annual basis. 

(7) It is proposed that section 14(a) of the Natural Gas Act be amended so 
as to give the Commission broad investigatory powers with respect to the gas 
industry similar to those now conferred upon it with respect to the electric 
industry by section 311 of the Federal Power Act. The proposal was contained 
in section 4 of 8. 1880, 84th Congress, discussed in item II(1), above. The Com- 
mission, at the present time, does not have complete authority to secure informa- 
tion relating to all segments of the natural-gas industry, with the result that 
the Federal Government, the natural-gas industry, and the consuming public are 
devoid alike of any single agency which could be the source of statistical in- 
formation of the natural-gas business such as is now available with respect to 
the electric power industry. The Commission is of the firm opinion that author- 
ity similar to that provided by section 311 of the Federal Power Act should be 
extended to the Natural Gas Act. The annual cost of such an amendment is 
estimated at $80,000. 
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(8) It is proposed that sections 1 (b) and 2 of the Natural Gas Act be amended 
go as to include foreign commerce within the coverage of the act and define 
ns engaged in the importation and exportation of natural gas as “natural- 
companies” so far as their operations in the United States are concerned. 
The proposal was contained in sections 1(a) and (b) of S. 1880, 84th Congress, 
ussed in item II(1), above. Although there is one court decision to the 
contrary, it is believed that the language and intent of Congress was to give the 
Commission jurisdiction over companies exporting or importing natural gas 
to or from foreign countries. It is estimated that the annual budgetary in- 
erease necessary will be $5,000. 

(9) It is proposed that section 202 of the Federal Power Act (16 U.S.C. 824a) 
be amended so as to authorize the Commission to compel the interconnection 
and coordination. of electric-power facilities of interstate public utilities duly 
found appropriate or necessary in the public interest. The experience of the 
Commission indicates that this amendment is necessary to carry out the pur- 
poses expressed in section 202(a)—the assurance of an abundant supply of energy 
throughout the country with the greatest possible economy and with regard to 
conservation and the national defense. It is estimated that the annual budgetary 
increase necessary would be $50,000 to $100,000, depending upon coverage. 

(10) It is proposed to amend section 7 of the Natural Gas Act by adding a 
new subsection authorizing the Commission to prescribe safety regulations with 
respect to the operation of interstate natural-gas pipelines. The proposal was 
pefore the 82d Congress in S. 1699 and H.R. 88 and was introduced in the 83d 
Congress as H.R. 134. A hearing was held on June 14, 1954, before a subcommit- 
tee of the Interstate and Foreign Commerce Committee. H.R. 433, to the same 
effect, was introduced in the 84th Congress. The proposal was reintroduced in 
the Ist session of the 85th Congress as H.R. 2809 and is pending before the Com- 
mittee on Interstate and Foreign Commerce. In reporting favorably upon this 
proposal, the Commission pointed out there are no Federal or general regulations 
governing the matter and that while some States have enacted rules and regula- 
tions in the nature of police regulations applicable to interstate pipelines, com- 
prehensive and uniform regulations are required. The Commission does think, 
however, that it should not also be made responsible for the enforcement of such 
regulations, both because the magnitude of the task would be disproportionate to 
the benefits and there is every reason to believe that the companies would adhere 
to reasonable regulations in their own interests. With respect, however, to this 
latter consideration, reference is made to a letter from the Bureau of the 
Budget, dated May 19, 1955, to Chairman Priest of the committee wherein it is 
stated that the Bureau believes that the committee may wish to give considera- 
tion to the question of whether such safety regulations could be adequately en- 
forced in the absence of specific legislative requirements. A budgetary increase 
of $5,000 per year is estimated for this purpose unless the Commission was re- 
quired to enforce such regulations, in which event the increase would, of neces- 
sity, be considerably greater. 

(11) The decision of the Supreme Court rendered on June 7, 1954, in State of 
Wisconsin v. Phillips Petroleum Company (347 U.S. 672), held that a producer of 
natural gas who sells the same in interstate commerce for resale was a “natural 
gas company” as that term is defined in the Natural Gas Act and hence all 
such producers are now subject to regulations by the Commission under the act. 

The decision of the Circuit Court of Appeals for the District of Columbia 
cireuit of December 15, 1955, in City of Detroit v. Federal Power Commission, 
Panhandle Eastern Pipe Company, Intervenor (230 F. 2d 810; certiorari denied 
October 8, 1956, 352 U.S. 829) held, among other things (1) that the Commission 
must determine and credit the net revenues of a natural-gas producer from gaso- 
line extraction operations against the cost of gas production and (2) that, al- 
though the Commission is not confined to the use of a cost rate base in fixing the 
price at which a producer may sell his own produced gas, it must, nevertheless, 
compute the rate base and rate of return as an anchor and point of departure 
therefrom. 

More than 3 years of experience in regulating independent producers of natural 
gas has convinced the Commission that the producing segment of the n«tural- 
gas industry should not be regulated in the same manner, or under tl +» same 
ae interstate transmission companies are regulated under the Natural 

as Act. 

The protection of consumers in their right to fair prices and the encourage- 
ment of initiative and incentive to explore for and develop new sources of supply 
is the dual objective which any new legislation on this subject should achieve. 

$2090—60—pt. 14-2 
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To accomplish these objectives the Commission recommends that the Natura] 
Gas Act be amended to provide for— 

(1) Elimination of any requirement for certificates of public convenience 
and necessity for producers of natural gas; 

(2) A standard for pricing or evaluating natural gas as a commodity 
which would not require use of a rate base or traditional utility ratemaking 
principles but which would enable the Commission to weigh the interests of 
the consumer in low prices with the necessity of providing assurance of 
future gas supplies ; 

(3) Elimination of any mandatory requirement for determining and con- 
sidering costs of and revenues from other products sometimes obtained in 
conjunction with the production of natural gas, including oil and liquid 
hydrocarbons ; 

(4) The same treatment of independent producers and pipeline producers 
with respect to pricing or evaluating natural gas; 

(5) Elimination of clauses in independent producers’ contracts of sale to 
interstate gas transmission companies which contain provisions for a change 
of price to the purchaser by reason of (1) changes in the price received by’ 
the purchaser on resale or (2) the payment or offer of payment of different 
prices by the purchaser or other purchasers to the seller or to other séllers. 

Pending on the calendar in the House (Union Calendar No. 307) for the 24 
session of the 85th Congress, which will convene January 7, 1958, is H.R. 8525 
(Harris bill) which embodies the above principles and which, if enacted, would, 
effectuate the legislative recommendations of the Commission on this subject., 
H.R. 8525 was originally introduced as H.R. 6790, 85th Congress, and extended 
hearings were held on that bill and an identical bill, H.R. 6791 (O’Hara bill), 
before the Hotise Committee on Interstate and Foreign Commerce. H.R. 8525, 
which was reported on July 19, 1957 (H. Rept. 837), is a “clean” bill incorpo. 
rating the committee-adopted amendments to H.R. 6790. 

No accurate estimate is possible, but the enactment of this legislative recom- 
mendation would unquestionably result in substantial savings in costs to the 
Commission in its administration of the Natural Gas Act. 


IN THE MATTER OF LEGISLATIVE PROGRAM, FPC, 85rH CoNGREsSs, 2p Session 


CONNOLE, Commissioner, concurring in part: 

Part I of this program would change matters of congressional policy as ex- 
pressed in the Federal Power Act as it now reads. I am convinced that this 
Commission has no right, as an agency of the Congress, to express an opinion 
on such matters, unless it has persuasive facts or reasons at its disposal not 
available to the Congress. Since none such have been brought to my attention, 
I feel the Commission has no jurisdiction to urge these changes. 

With the exception of paragraph No. (11), parts II and III would supply 
deficiencies, correct defects, and otherwise change the Natural Gas Act and 
Federal Power Act in their present form so as to bring them more nearly in 
phase with the expressed purposes and functions of the acts. The recommenda- 
tions, if followed by legislative action, would facilitate the administration of, 
and more effectively promote, the present policy of the acts as they now read. 
These conclusions result from the experience of the Commission in administer- 
ing the acts, an experience denied to the Congress and specifically entrusted to 
the Commission. On these points I support the majority and urge the enactment 
of the legislation. 

In paragraph (11), however, the majority recommend that the Natural Gas 
Act be amended to provide a standard for pricing or evaluating natural gas “as 
a commodity,” among other things, so as not to require the use of a rate base or 
traditional ratemaking principles but which, nevertheless, would enable the 
Commission to give appropriate effect to the need for consumer and producer 
protection. Presumably this seeks to eliminate the requirement that the Com- 
mission consider the costs involved in producing natural gas or the revenue 
requirements of the producing segment of the industry. I am not in complete 
agreement with this recommendation because I feel that it is not sufficiently 
qualified to insure the Commission will retain ample ratemaking powers. 

The danger in recommending the elimination of a requirement that the Com- 
mission consider certain factors in making rates lies in the possibility that the 
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legislation will prohibit their consideration. It is the prohibition of considera- 
tion with which I disagree. 

I am of the opinion that the reasonable and necessary costs, under honest, 
efficient, and economical management of bringing gas to market, must form the 
starting point for any scheme of ratemaking, no matter what additional factors 
are considered. And producing costs, of course, are indispensable components 
of these costs. If I understand what is meant by pricing gas “as a commodity,” 
such considerations are not weighed when fixing the reasonableness of the price 
of gas by that method. 

Obviously, if the reasonableness of the price for gas is to be fixed by relation 
to the demand for it without recourse to the cost for it, an essential element of 
“value” (whether the meaningless euphemism of “commodity” is placed before 
it or not) is ignored. Such deliberate omission would violate my understand- 
ing of the process of finding reasonable rate levels, and I do not wish to be 
known as even inferentially endorsing it. 

Moreover, by prohibiting the consideration of so-called traditional utility rate- 
making principles (whether eminent domain, revenues requirements, or any 
others), the producing industry would be exposed to the risk of denial of the 
constitutional protection afforded to it presently under the Federal Constitu- 
tion that its property will not be taken without due process of law. Under 
the present scheme of regulation, independent producers, as natural gas come, 
panies, certainly are entitled to this constitutional protection. I have grave 
doubts whether this segment of the industry would have the same protection 
if the reasonableness of their rates were made by statute to depend on factors 
having no relation to costs, including capital costs, incurred in rendering the 
service of exploring for, finding, reducing to possession and delivering to a buyer, 
the mineral resource known as natural gas. 


If any legislation is enacted as a result of these recommendations, I believe 
the Commission should be permitted to retain its right to consider costs an& 
revenue requirements where it is necessary and useful. 

The Cuarrman. The following information is identified for the 
record and will be retained for the files for the benefit and informa- 
tion of the committee: 

A brief from the Department of Justice regarding the Federal 
Communications Commission channel matter in Miami Beach, Fla. 

The Federal Communications Commission court decree, dated 
October 28, 1958. 

What is referred to as the “Halsey, Stuart & Co. letter,” regarding 
the Securities and Exchange Commission. 

Letter to the chairman, dated October 29, 1958, regarding the Civil 
Aeronautics Board. 


Letter to the chairman, dated September 22, 1958, regarding the 
Civil Aeronautics Board. 

Letter from the Chairman of the Federal Trade Commission, Mr. 
John W. Gwynne, dated November 10, 1958, to the chairman of the 
committee. 

A letter, dated October 24, 1958, from Mr. Jerome K. Kuykendall, 
Chairman of the Federal Power Commission, regarding legislative 
proposals, and so forth. 

Letter from the Chairman of the Interstate Commerce Commission, 
i Howard Freas, to the Chairman of the Committee, dated Novem- 

r 1, 1958. 

Letter from the Chairman of the Civil Aeronautics Board, dated 
November 7, 1958, addressed to the chairman of this committee. 

Letter from the Chairman of the Securities and Exchange Com- 
mission, Mr. Edward N. Gadsby, dated November 13, 1958, to the 
chairman of this committee. 

And a letter from the Chairman of the Federal Power Commis- 
sion, dated November 13, 1958, to the chairman of this committee. 
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All of this information, we feel, as a result of the activity of this 
committee should be a part of the files and the record, and is identified 
at this point. 

(The documents above referred to will be found in the files of the 
special subcommittee. ) 

The Cuarrman. This morning, continuing the hearings of the 
Special Subcommittee on Legislative Oversight, will be hearings on 
the Interstate Commerce Commission, dealing primarily with three 
phases of its work: 

1. The standards it follows in determining whether or not carrier 
rates are lawful; 

2. The nature and extent of investigations which it makes to ob- 
tain information needed in the discharge of its duties; and 

3. The policies it follows in dealing with persons who violate the 
statutes administered by it. 

In its effort to ascertain whether the Commission has carried out 
the intent of Congress in deciding rate cases, the subcommittee has 
been hampered by the fact that the Commission’s decisions frequently 
state a conclusion without making clear the reasoning on which it is 
based. 

Accordingly, we shall first ask for a brief exposition of the criteria 
adopted in such cases. Then we should like to inquire and request an 
explanation as to how they were applied in particular cases. 

I think that is the best way to get at it, which is to make the record 
with specific examples. 

We have already prepared and furnished to the Interstate Com- 
merce Commission a list of cases to which we shall address our in- 
quiries. These were not selected as a parade of horrors, I want to 
make that clear, but simply run-of-the-mill cases studied since July 
1, 1956. 

The questions we shall ask carry no implication of approval or 
disapproval of specific decisions. They are designed merely to elicit 
information as to how the Commission is exercising its powers. 

Likewise, with respect to independent investigations by the Inter- 
state Commerce Commission and its treatment of those who violate 
the law, we shall first ask for a general statement of the Commission’s 
policies on these matters. 

Then we shall look into the application of these policies in two cases 
which bring both questions into sharp focus—the application filed in 
1955 by the St. Louis-San Francisco Railway Co. to issue first-mort- 
gage bonds and the application filed by the same company later in 
1955 for permission to acquire stock control of Central of Georgia 
Railway bo. 

In view of the fact that I will refer to certain communications and 
policy matters which are to be discussed this morning, I will at this 
time include in the record, just prior to Mr. Freas’ appearance, three 
letters, that is, a letter from the Honorable Frank M. Karsten, Mem- 
ber of Congress from the First District of Missouri, addressed to the 
committee, dated July 22, 1957; a reply dated August 14, 1957; and 
a further reply under date of October 16, 1958. . 

Knowing that these matters were to be discussed, I deemed it advis- 
able that these communications be included in the record. 
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Mr. Freas. I don’t recognize any of them at the moment, Mr. Chair- 
man. May I ask was the letter directed to the Commission and were 
the replies from the Commission ¢ 

The CuarrMan. The letter of July 22, 1957, was addressed to me as 
chairman of the committee, that is, the full Committee on Interstate 
and Foreign Commerce, and my reply to Mr. Karsten acknowledging 
the letter, and so forth, was under date of August 14, and then a 
further letter of information to him dated October 16, 1958, which had 
nothing to do with your office. 

Mr. Freas. Thank you. 

(The documents re erred to are as follows:) 


House OF REPRESENTATIVES, 
Washington, D.C., July 22, 1957. 
Hon. OxEN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHarrMAn: I desire to bring to your attention the report of the 
Interstate Commerce Commission Finance Division issued on July 19 in the 
matter of the St. Louis-San Francisco Railway Co. which is one of the most 
amazing documents ever issued by a Federal regulatory agency. I am addressing 
a similar letter to the chairman of the committee on Government Operations. 

The St. Louis-San Francisco Railway Co. has been interested in another line 
known as the Central of Georgia Railway Co. The Central is a smaller line and 
I understand has about 1,800 miles of track. The St. Louis-San Francisco Rail- 
way Co. started buying stock in Central following the action of the board of 
directors on June 4, 1954, when they authorized the president to buy 10 percent 
of the preferred stock for a cash consideration of $1,100,000. At the beginning 
of 1955 the St. Louis-San Francisco Railway Co. owned approximately 6 percent 
of Central’s voting stock. The St. Louis-San Francisco Railway Co. continued to 
buy stock and at the end of the year it owned 51 percent of Central’s stock. 
During that year the St. Louis-San Francisco Railway Co. acquired actual con- 
trol in addition to numerical control of the stock of Central. Actual control, of 
course, can be exercised with considerably less than 51 percent of the stock. 

As you know, under the Interstate Commerce Act, a carrier must, prior to 
acquiring a controlling interest in another line, first secure approval of the 
Commission. The St. Louis-San Francisco Railway Co. did not do this. Finally 
on December 6, 1955, the St. Louis-San Francisco Railway Co. filed an application 
with the Interstate Commerce Commission. The filing of an application does not 
constitute approval and the St. Louis-San Francisco Railway Co. has continued 
its purchases of the stock of Central since that time. I am quoting the following 
from the report of the Commission : 

“When the application was filed, the St. Louis-San Francisco Railway Co. 
owned about 47.2 percent and now (July 19, 1957) owns about 64 percent of the 
total of both classes of Central’s outstanding stock.” 

During all of this time the St. Louis-San Francisco Railway Co. did not have 
approval of the Interstate Commerce Commision but continued its activities 
which, according to the report, constitute a violation of section 5(4) of the Inter- 
state Commerce Act. This is admitted and condoned by the Commission. Here 
is the language from the report of the Interstate Commerce Commission : 

“As noted at the beginning of 1955, it (the St. Louis-San Francisco Railway 
Co.) owned about 6 percent of Central’s voting stock but it bought substantial 
quantities thereof throughout the year and at the close of the year it owned 
almost 51 percent of the voting stock. Obviously, sometime in 1955 the St. 
Louis-San Francisco Railway Co. acquired the power to exercise control and 
management of Central without securing the required authorization from us 
and thereby violated the provisions of section 5(4) of the act.” 

Notwithstanding this admitted violation of law, the report approves the actions 
of the St. Louis-San Francisco Railway Co. and seeks to grant absolution for their 
failure to comply with the terms of the statute. The report continues: 

“Frisco’s violation of the act described above, while not te be condoned, is not 
necessarily a bar to the granting of such appropriate authority under its appli- 
cation as will be consistent with the public interest.” 
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Prior to filing the application, the St. Louis-San Francisco Railway Co, came 
to the Interstate Commerce Commission and asked the same Division for per. 
mission to issue and sell $19,500,000 worth of first mortgage bonds. It told the 
Commission it was going to. use the money for various capital improvements 
A list of the proposed improvements was submitted and it contained a number 
of items including a new freight yard at Memphis, Tenn., and improvements of 
facilities at Springfield, Mo. Instead of using the money for capital improve- 
ments as they promised, the St. Louis-San Francisco Railway Co. used it to 
finance its purchases of Central’s stock. 

‘I quote the following from the Commission’s report: 

“The purchase of this stock was financed in a large measure with proceeds 
obtained from the sale of $19,500,000 first mortgage bonds, issuance of which was 
authorized by us in Finance Docket No. 18928, St. Louis-San Francisco Railway 
Co. bonds, 295 ICC, upon representations that funds were needed for other 
purposes.” 

After the application was filed, the St. Louis-San Francisco Railway Co. appar- 
ently became worried for they put the Central stock in the hands of a trustee. 
The report of the Interstate Commerce Commission Finance Division also dealt 
with this in the following terms: 

“The creation of voting trusts as a means of satisfying section 5 cannot be 
effeetive for that purpose unless and until we are satisfied the trusts consti- 
tute an actual divestiture of control. However, in view of our action herein, 
consideration of the effectiveness of the instant trust agreement would serve no 
useful purpose.” 

The action of the Interstate Commerce Commission is one of the most flagrant 
abuses of power I have ever seen. There has been a tendency in recent years 
for regulatory agencies to take the law into their own hands and that is exactly 
what the Interstate Commerce Commission did in this instance. Congress estab- 
lished these agencies in the public interest. Instead of protecting and safeguard- 
ing the public interest, they are becoming servants of special privilege. They 
openly defy acts of Congress and take it upon themselves to alter the law to fit 
the circumstances. I believe we have reached the point where Congress can no 
longer tolerate such actions. 

Therefore, I formally request you to bring this matter before the Committee 
on Interstate and Foreign Commerce to make a congressional investigation of the 
Interstate Commerce Commission and the manner in which it handled the appli- 
cation of the St. Louis-San Francisco Railway Co. Such an investigation will 
determine— 

1. Whether the application of the St. Louis-San Francisco Railway Oo. 
was filed late to avoid publie notice in order that the stock of the Central 
of Georgia Railway Co. could be bought more cheaply ; 

2. Whether the St. Louis-San Francisco Railway Co. received permission 
to sell the bonds by misrepresenting the facts ; 

3. Whether the voting trust was valid or whether it was simply a subter- 
fuge:; 

4. Whether the Interstate Commerce Commission has any authority to 
ignore acts of Congress which were passed to protect the public. 

I feel very strongly about this matter. In my opinion, unless Congress takes 
action, in the future we can expect more brazen abuses of power than this out- 
rageous example. I urge the committee to make an immediate investigation of 
this matter. 

‘ Sincerely yours, 
FRANK M. KARSTEN, 
Member of Congress. 


House OF REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C., August 14, 1957. 
Hon. FRANK M. KARSTEN, 
House of Representatives, Washington, D.C. 


. DeAr Corzeacue: I acknowledge receipt of your letter of July 22 concerning 
the report of the Interstate Commerce Commission Finance Division issued on 
July 19 in the matter of the St. Louis-San Francisco Railway Co. 

I wish to inform you that this matter falls with the jurisdiction of our 
Special Subcommittee on Legislative Oversight which has been set up under 
Representative Morgan M. Moulder. I have referred your letter to the sub- 
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committee, and you may be assured that the subcommittee will give this matter 
full attention and will consult with you when making its detailed investigation 


into it. 
Sincerely yours, 


OREN Harris, Chairman. 
OcTOBER 16, 1958. 


House Office Building, Washington. 


DEAR COLLEAGUE: Reference is made to your letter of July 22, 1957, calling 
attention to the Frisco and Central of Georgia Railway Cos. matter. 

I wish to advise you that during the month of November 1958, it is expected 
that the Subcommittee on Legislative Oversight will hear representatives of 
the Interstate Commerce Commission respecting Frisco’s acquisition of stock 
control of the Central of Georgia Railway Co. Because of lack of time, we 
probably will not go into the matter further than to show that the Commission 
in the face of an admitted violation of the law (sec. 5(4) of the Interstate 
Commerce Act) has imposed no penalty upon the violator. 

Members of the subcommittee would be glad to have you appear and present 
your views on this matter. During my absence in the District you may contact 
Robert W. Lishman, subcommittee counsel, with respect to this matter. He 
will be glad to furnish you any detailed information you desire. 

Sincerely, 


OREN Harris, Chairman. 


The CHairmMan. We are pleased to have with us this morning Mr. 
Howard Freas, Chairman of the Interstate Commerce Commission, 
regarding the subject matters which I have just explained. 

Mr. Freas, will you take the witness chair? I think, in carrying 
out the policy of the committee, you will be sworn, Mr. Freas. 

Do you solemnly swear the testimony you will give to this com- 
mittee to be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. Freas. I do. 


TESTIMONY OF HON. HOWARD FREAS, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION; ACCOMPANIED BY ROBERT GINNANE, 
GENERAL COUNSEL; HAROLD McCOY, SECRETARY; AND SAM 
TOWNE, CHIEF, SECTION OF COST FINDING, BUREAU OF AC- 
COUNTS, COST FINDING AND VALUATION; VERNON BAKER, DI- 
RECTOR, BUREAU OF FINANCE; HENRY WALTER, DIRECTOR, 
BUREAU OF INQUIRY AND COMPLIANCE; STEPHEN APLIN, DI- 
RECTOR, BUREAU OF RATES AND PRACTICES; IRVING KOCH, 
CHIEF, SECTION OF REVIEW, BUREAU OF RATES AND PRACTICES; 
AND PAUL COYLE, DIRECTOR, BUREAU OF OPERATING RIGHTS 


The Cuatrman. You may further identify yourself for the record, 
Mr. : Sy and I believe you have a statement which you wish to pre- 
sent, first. 

Mr. Freas. Mr. Chairman and members of the Subcommittee on 
Legislative Oversight, my name is Howard Freas. I have been a 
member of the Interstate Commerce Commission for a little over 5 
years, and since the first of this year I have served as its Chairman. 

I am appearing today on behalf of the Commission at the request 
of the subcommittee. 

I might'state that there are present in this room also Commissioners 
Mitchell, Arpaia, and Hutchinson, and I understand that Commis- 
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sioners Murphy and Walrath and McPherson are conducting an oral 
arugment, it will be very short, and they and Commissioner Goff 
will be here shortly, as soon as they get through on the bench. 

We also have here—— 

The CHarrman. I think it might be appropriate to ask the Commis- 
sioners if they would not like to come around to the front of the 
hearing room so they can hear better, and in case it might be appro- 
priate for you to comment on some issue that would arise, why, you 
would be here available. Mr. Arpaia, Mr. Mitchell, Mr. Hutchinson 
would you like to come around ¢ : 

We are glad to extend a welcome to each of you here, and when the 
other Commissioners arrive, why, of course, we will note that for the 
record, too. 

Mr. Freas. We also have with us the heads or assistant heads of the 
bureaus that are involved in this discussion. 

Your chief counsel, Mr. Lishman 

The CHatrman. I think we might identify them for the record. 
We have Mr. Robert Ginnane, General Counsel. Mr. Sam Towne—~ 

Mr. Freas. Yes, of our Cost Finding Section of the Bureau of Ac- 
counts, Cost Finding, and Evaluation. 

The Cuarrman. Mr. Vernon Baker, Director of the Bureau of Fi- 
nance; Mr. Henry Walter, Director, Bureau of Inquiry and Compli- 
ance; and Mr. Irving Koch, Chief, Section of Review, Bureau of 
Rates and Practices. 

Do you have anyone else with you that we do not have on our list 
and should be identified in the record ? 

Mr. Freas. Yes, sir; we also have here Mr. Harold McCoy, as See- 
retary for the Commission, and Mr. Robert Test, being his assistant, 
and Mr. Walter’s assistant; Mr. Merrill, and our legislative counsel, 
Messrs. Spicer and Hardin. 

I think that is all—yes, and Paul Coyle, Director of our Bureau 
of Operating Rights. 

Your chief counsel, Mr. Lishman, has suggested that it would be 
helpful to the subcommittee if I would make a brief general statement 
eutining the Commission’s standards and policies in the areas to 
which you, Mr. Chairman, have already referred. 

This is to be followed, as you pointed out, by questions about the 
ee of those standards and policies in specific cases. 

shall discuss first the standards followed by the Commission in 
determining whether or not carrier rates are lawful. Under the sys- 
tem obtaining in this country our common carriers in the first in- 
stance make their own rates." 

Ordinarily, also, they initiate changes in their rates without previ- 
ous consent from this Commission. All this is done by the filing of 
tariffs with the Commission and making them available for public 
inspection.? 

Except in special circumstances tariffs must be published and filed 
at least 30 days before they become effective.* 

In permitting the carriers to initiate their own rates, the Congress 
has placed certain duties upon them. The rates that they establish 


1Pt. I, secs. 1 (4), (11); pt. II, sec. 216(b) ; pt III, sec. 305(a) ; pt. IV, sec. 404(a). 
abe en. (1), (6), (9); pt. II, sec. 217(a); pt. III, sec. 306 (a), (b); pt. IV, 
Bec. a), 





(b). 
2 Pt, I, sec. 6(3) ; pt. II, sec. 217(c) ; pt. III, sec. 306(d) ; pt. IV, sec. 405(d). 
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must conform to certain statutory requirements. These statutory re- 
uirements are written in general terms. 

Thus the law requires that such rates must be “just and reasonable.” 
It requires that they shall not create any injust discrimination or un- 
due preference among the shippers, passengers, communities, sections, 
regions, territories, or descriptions of traffic, and prohibits undue 

reference or prejudice.* 

The action of the carriers in making their own rates is subject to 
the overriding authority of the Government to require the change 
of any that fail to conform to statutory requirements. One of the 
most important powers of the Commission in this respect is the au- 
thority to suspend for 7 months rates proposed by the carriers.* 

During the 7-month suspension period the Commission conducts 
an investigation into the lawfulness of the rates. In the course of 
this investigation all parties have an opportunity to be heard, after 
which a decision is made on the basis of the record established. 

It is generally recognized that there is no precise formula, mathe- 
matical or otherwise, for determining whether a given rate on par- 
ticular traffic is lawful or not. Ratemaking is inherently a prag- 
matic business. In this connection the Supreme Court of the United 
States has said that “the structure of a rate schedule calls in peculiar 
measure for the use of that enlightened judgment which the Commis- 
sion by training and experience is qualified to form.” ° 

The reasonableness of a particular rate often cannot be stated in 
a single exact figure. Rather, it is determined to be at any one of a 
series of points between a maximum reasonable rate and a minimum 
reasonable rate. This is commonly referred to as the zone of rea- 
sonableness.’ 

Thus rates will not always be the same even on like commodities in 
the same general territory, nor will rates for variant lengths of hauls 
always differ only to the extent justified by cost of service considera- 
tions. 

Each case is decided on the factual situation and in accordance 
with the framework of the legislative pronouncements contained in 
the Interstate Commerce Act. Among the pronouncements are the 
following : 

The rule of ratemaking: This is substantially the same for all car- 
riers. It provides that in prescribing just and reasonable rates due 
consideration must be given, among other things, to the effect of the 
rates on the movement of traffic by the carriers for which the rates 
are prescribed. It requires also that consideration be given to the 
need for adequate and efficient transportation service at the lowest 
cost consistent with the furnishing of such service and to the need of 
the carriers for sufficient revenues. 

The Transportation Act of 1958 added to the rule of ratemaking 
the following provision: 

In proceedings involving competition between carriers of different 
modes of transportation, rates of a carrier shall not be held up to a 





*Pt. I, sec. 1(5) (reasonable charges), sec. 2 (unjust discrimination), sec. 3(1) (undue 
preference and prejudice) ; pt. II, sec. 216(c) (reasonable charges, unjust discrimination, 
undue preference, and prejudice) ; pt. III, sec. 305(a) (reasonable charges), sec. 305(c) 
(preference and prejudice) ; pt. IV, sec. 404(a) (reasonable charges), sec. 404(b) (preference 
or prejudice, generally), sec. 404(c) (as to freight forwarders). 

Pt. I, sec. 15(7) ; pt. II, sec. 216(g) ; pt. III, sec. 307(g) ; pt. IV, sec. 406(e). 

© Miss. Valley Barge Co. v. U.S., 292 U.S. 282, 286. 

'Teras & Pacific Railway v. United States, 289 U.S. 627. 
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particular level to protect the traffic of any other mode of transporta- 
tion, giving due consideration to the objectives of the national trans. 
portation policy. The full text of the rule of ratemaking is set forth 
in the appendix. 

The national transportation policy: This policy condemns unfair 
and destructive competition practices. It requires, among other 
things, that the act be administered so as to foster sound economic 
conditions in the industry, and that the inherent advantages of all 
modes of transportation be recognized and preserved. The full text of 
the national transportation policy is also set forth in the appendix. 

Other standards: Other sections of the Interstate Commerce Act 
provide additional standards for determining lawful rates. In gen- 
eral, with certain statutory exceptions, higher rail rates for shorter 
hauls included within longer hauls, unless specifically permitted by 
the Commission, are forbidden. 

Similarly, through rates may not be higher than the sum of the ag- 
gregate of the intermediate rates over the same route without the Com- 
mission’s authorization.® 

The Hoch-Smith resolution provides that in adjusting freight rates 
consideration be given to “the conditions which at any given time pre- 
vail in our several industries * * * insofar as it is legally possible to 
do so, to the end that commodities may freely move.” 

Another standard provided by the act is designed to prevent regula- 
tion of water carriers in the interest of rail carriers.° 

It contains a statement that “differences in the classifications, rates, 
fares, charges, rules, regulations, and practices of a water carrier in 
respect of water transportation from those in effect by a rail carrier 
with respect to rail transportation shall not be deemed to constitute 
unjust discrimination, prejudice, or disadvantage, or an unfair or de- 
structive competitive practice. 

Two of the principal elements which the Commission uses with the 
approval of the courts in determining the justness and reasonableness 
of rates are the cost of the service and the value of the service. The 
cost-of-service test is frequently used in determining whether a sus- 
pended rate is unreasonably low because not shown to be compen- 
satory. 

The value-of-service test brings into play the factor, historically 
recognized in ratemaking, of what the traffic will bear. Some com- 
modities must be carried at low rates because the traffic will not move 
at higher rates, while other commodities, though it costs no more to 
carry them, must and may justly and reasonably be charged rates on a 
higher level. 

The Commission has also long recognized, with the approval of the 
U.S. Supreme Court, that comparisons with lawful rates on the same 
and similar commodities in the same general territory have probative 
value and that these may be used in judging whether a rate is just and 
reasonable and otherwise lawful.” 

Such comparisons are not persuasive, however, if the rates used 
therefor are influenced by special factors—usually involving compe- 
tition—not applicable to the rate being judged. 





® Pt, I, sec. 4, of the act. 
® Pt. III, sec. 305(c) of the act. 
%” United States v. Chicago, M., St. P. & R.R. Co., 294 U.S. 499. 
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In investigation and suspension proceedings the statute places upon 
the carrier or carriers proposing a change in rates the burden of prov-, 
ing that the proposal is just and reasonable. I make this observation, 
because it is probable that certain questionable rates may be within 
the zone of reasonableness but that the respondent carriers fail to 
submit evidence to establish that fact. The law requires that findings, 
of the Commission be based upon the facts of record in the particular 
proceedings in which the findings are made.” : 

Since the records in cases before the Commission vary greatly in 
adequacy and completeness of detail, the findings may vary in par- 
ticular cases even where the rate situations under investigation appear 
to be substantially similar, due to a complete and convincing presenta- 
tion made in one proceeding and not in another. 

Summarizing, the tests which are most frequently applied in the 
determination of lawful rates are the following: 

1. In general, whether the rate in issue conforms to the rule of 
ratemaking and the national transportation policy. 

2. Whether the rate is compensatory. 

3. Whether the rate constitutes an unfair or destructive competitive 
practice. Decree 

4. Whether a rate proposed to meet competition is shown to be 
lower than necessary for that purpose, and thus would serve only 
to dissipate needed carrier revenues. 

5. Whether the rate would unnecessarily disregard value-of-service 
considerations and thus lead to uneconomic conditions in transporta- 
tion. 

6. Comparison of lawful rates on the same or similar commodities 
in the same general territory. 

I now turn to the second subject suggested for discussion. In order 
to carry out its statutory duty to administer and enforce the Inter- 
state Commerce Act, the Commission needs two kinds of information. 
The first may be referred to as “general information.” This is infor- 
mation concerning the general state of the transportation industry, 
and the extent to which the industry is or is not accomplishing the 
objectives of the national transportation policy. Such information, 
enables the Commission to judge, at least tentatively, whether admin- 
istrative or enforcement policies should be changed, whether rule- 
making or other proceedings should be instituted to get more specific 
information concerning any matter with the view to prescribing or 
amending regulations, or ae legislation should be recommended. 
Examples of the use of such general information by the Commission 
are the several proceedings in which regulations governing certain 
practices of household movers were promulgated following general 
mformation as to shipper dissatisfaction with certain practices of 
some such carriers. General indications that motor carriers were lax 
in the handling and tardy in the remittance of c.o.d. collections caused 
the institution of proceedings in which tighter regulations were pre- 
scribed governing this matter. 

Information obtained through road checks, terminal inspections, 
accident reports, and through the investigation of accidents some- 
times results in amendment of our safety regulations. 





4 Sec. 17(5) of the act; sec. 5, Administrative Procedure Act. 








5386 REGULATORY COMMISSIONS AND AGENCIES 


The second type of information may be referred to as “specific infor- 
mation.” This includes information of an evidentiary nature which 
may be the foundation for rulemaking or adjudicatory actions or for 
enforcement action. This includes specific information of law viola- 
tions which may be used in criminal prosecutions, in civil actions in 
court to enjoin further violations, or in Commission proceedings on 
the question of revoking the operating rights of a carrier, or for-use 
on the issue of fitness to receive further rights. This type of specific 
information, particularly the aggregate of such information, also 
forms a part of the general information described below. 

The methods by which general information is obtained include the 
following: 

1. Annual reports of carriers: Some form of annual report is filed 
by each carrier subject to economic regulation under the act. For 
this purpose, carriers are grouped into classes, depending upon their 
gross operating revenue. Less detailed information is required of the 
smaller carriers than for the larger carriers. These annual reports are 
open to public inspection. In addition to providing specific finan- 
cial and operating data concerning the particular carriers, statistics 
are compiled from these reports for the use of the Commission and 
are available to and are used by the public. In each instance the 
reports are as brief as practicable consistent with the purpose for 
which they are obtained. 

2. Periodical reports: Monthly reports containing certain financial 
and operating data are filed by the railroads and similar quarterly 
reports are filed by the larger motor carries and ee The data 
in these periodical reports and the statistics compiled therefrom give 
to the Commission and to the public some immediate and up-to-date 
information concerning the transportation industry. 

3. Reports of field employees: Members of the motor carrier field 
staff, stationed at key centers throughout the country, submit: peri- 
odically a narrative report of matters of interest to the Commission 
concerning the motor carrier industry, including traffic trends, em- 
bargoes, interline, and interchange problems, terminal congestion, 
new industries, manpower conditions, and strikes, equipment, safety 
and maintenance problems, financial conditions of carriers, rates and 
tariff matters, enforcement problems, insurance, equipment leasing 
and vehicle identification, floods, tornadoes, fires and other disasters, 
and State and local legislation which affect motor carrier transpor- 
tation. The staff also furnishes copies of newspaper editorials and 
news articles which may be of interest. The information furnished 
by the field staff is digested and furnished to the Commissioners and 
to the principal staff members concerned. Any matter of immediate 
interest or importance, such as a strike which affects a substantial 
part of the available motor service, or a major tornado or flood, is 
reported immediately. 

imilar reports are made by field employees of the Car Service 
Division of the Commission’s Bureau of Safety and Service. 

4. Investigation proceedings: At times, the Commission institutes 
general investigation proceedings for the purpose of getting accurate 
and complete information concerning an important matter or issue. 
An example is the proceeding now in process, docket No. 31954, rail- 
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road passenger train deficit, which is designed to obtain information 
on this very important matter of railroad passenger service. . 

5. Spot checks of compliance: At irregular intervals, the Commis- 
sion’s motor carrier staff, in cooperation with State highway police, 
make safety inspections of all motor vehicles traveling over certain 
highways in interstate commerce. This provides spot checks of the 
extent to which defective vehicles are being used in interstate opera- 
tions and the extent to which drivers are observing the maximum 
hours of service requirements. It may be of interest to note that in 
a recent such check of 19,000 vehicles, 77.7 percent were found to have 
one or more defects, and 12.5 percent of the units examined were 
ordered out of service until corrected because of imminently dan- 
gerous defects. ‘ ; 

General information concerning the state of the industry also is 
obtained from compliance surveys of individual motor carrier opera- 
tions from time to time. These surveys include not only checks for 
specific violations but also the general plan and organization designed 
to carry out and generally assure acompliance with such matters as 
safety of operation on the highways. 

Somewhat similar inspections of railroad cars, locomotives, and 
other equipment at a yard or station are made from time to time. 
Although enforcement proceedings may result from these checks, the 
results of such checks provide general information regarding main- 
tenance practices and the general compliance with the safety require- 
ments. 

6. Data in formal proceedings and in letters: Data submitted to 
the Commission in formal proceedings, in addition to serving their 

urpose in the immediate proceeding, constitute a store of background 
information in the administration and enforcement of the act. Valu- 
able information also is received in letters, petitions, complaints, and 
in other forms from carriers, employees, shippers, and members of 
the public. 

7. Helpful information is obtained through conferences between 
staff members and representatives of carriers, shippers, and industry. 
This is particularly useful in such matters as motor carrier safety 
matters, including standards of equipment, and in the considering of 
matters pertaining to the safe handling of explosives and other dan- 

rous articles. Members of the staff participate in conferences with 

tate regulatory officials and manufacturers concerning safety of 
operations and standards of equipment. 

I turn now to specific information. 

Information of an evidentiary nature for use in criminal or civil 
court proceedings, or which may be submitted as evidence in formal 
hearings of the Commission, may be received from any of the following 
sources. 

1, Examination of carrier records and properties: Carriers are 
required by the Interstate Commerce Act and by regulations pre- 
scribed by the Commission to keep certain records. The Commission 
and employees designated by it are authorized by the act to Inspect 
and copy any or all records kept by carriers and to inspect and examine 
properties of carriers. Much information concerning actions of car- 
riers is obtained through the exercise of this power to inspect and 
examine. ‘The occasion for the examination of a carrier’s records and 
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properties may be a general compliance survey with respect to safety 
or other matters, or it may be in connection with an investigation of a 
complaint (oral or written) made by another carrier, a shipper, a 
member of the general public, or a State or other law enforcement 
officer, alleging specific violations. 

From time to time general compliance surveys are made of carrier 
operations, either of the entire operations or of those at a particular 
location. These surveys of motor carrier operations with respect to 
Safety are intended primarily to be educational and to promote safety 
by encouraging the establishment of carriers of internal organization 
and procedures which will result in the regular and proper inspection 
and’ maintenance of equipment, the careful selection and training of 
drivers, and policing y the carriers to assure compliance with the 
safety requirements. Carriers, generally, regard these safety com- 
pliance surveys as beneficial to them, and the overall safety efficiency 
of regulated carriers is slowly but steadily improving as a result of 
these efforts. 

Compliance surveys also are made of motor carrier operations with 
respect to matters other than safety, including rate observance, the 
remittance of c.o.d. collections, and others. Inspections are made of 
railroad cars and other equipment. We also make checks of the 
accounts of motor carriers, water carriers, and freight forwarders. 

The Commission receives information concerning carriers from 
valous sources, such as members of the public who may be involved. 
This includes ke competing carriers, State officers, witnesses 
who may have observed an accident or other incident, records of 
shippers, banks, State police, and other State agencies, and others. 
Towed like to point out that the information about investigations 
and other matters stated here is not comprehensive and full details 
are not given. A great amount of information concerning these mat- 
ters is included in each of the Commission’s annual reports. The 
Commission’s 72d annual report is now being prepared and will be 
submitted to the Congress within a few weeks. The Commission will 
be glad to furnish any further information that the committee may 
desire. 

3. The policies followed in dealing with persons who violate stat- 
utes administered by the ICC: I now come to the third question to 
which our attention has been directed; that is, What are the Com- 
mission’s policies in dealing with persons who violate statutes admin- 
istered by the Interstate Commerce Commission ? 

Our policy is to take some type of corrective action in every known 
case involving violations of the acts we administer. The type of 
action the Commission takes falls into one of three categories: Crim- 
inal prosecution, civil actions, or administrative processes. 


CRIMINAL PROSECUTION 


The statutes providing for criminal penalties specify that the act 
or acts constituting the violation must have been “knowingly” or 
“knowingly and willfully” committed. If the investigation discloses 
facts showing intentional violations of a substantial nature such cases 
are prosecuted. In determining whether to take criminal action, con- 
sideration is given to a number of factors, among which are the 
knowledge which the person involved has or reasonably should be 
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expected to have of the law or the regulation violated, the flagrancy 
of the violations, and the extent to which the violations endangered or 
adversely affected the public. 


CIVIL ACTION 


Where there exists a substantial question as to whether the alleged 
violation contravenes the act, civil proceedings rather than criminal 
prosecution may be used to determine the legal question. More fre- 
quently, however, civil processes are used to enjoin carriers when the 
bringing about of the cessation of the unlawful action is more in the 
public interest than the imposition of a fine. For example, where a 
motor carrier, subject to the Commission’s insurance regulations, has 
its insurance policy canceled because of nonpayment of premiums and 

et continues to operate in violation of the law, it is frequently more 


in the public interest to proceed by way of an injunction rather than 
to have a fine imposed. 


ADMINISTRATIVE PROCESSES 


If an investigation of an alleged violation discloses facts indicating 
some violation, but the evidence is such that it strongly suggests the 
violations were the result of an honest mistake or through inadver- 
tence, penpuae is effected through informal administrative action. 
This may be by letter or by handling through the Commission’s field 
staff. 

Administrative action also may be of a formal nature. Such action 
is usually preceded by a formal investigation on the Commission’s 
own motion and culminates in an appropriate order. Such investiga- 
tions are instituted where there appears to be a bona fide contention 
that the action in dispute is lawful and the question is one which 
should be first determined by the Commission. An example of this 
is a formal interpretation of the terms used by the Commission in its 
certificates. Honest differences of opinion may be involved, and a 
formal interpretation is frequently made before resorting to enforce- 
ment action in the courts. 

The type of action the Commission takes—criminal, civil, or ad- 
ministrative—is determined on our judgment based on our experience 
in accordance with existing law. There are many small carriers, some 
of which are new to administrative regulations and interstate com- 
merce law, who unintentionally commit violations. In many cases, 
when such violations and the possible penalties therefor are brought 
to their attention, such violations are discontinued. Many of them 
are relatively minor and one-time violations not of a flagrant nature. 
In such circumstances, we believe the emphasis should be on an edu- 
cational program looking toward prevention of violations rather 
than on punitive measures. 

That, Mr. Chairman, concludes my prepared statement. 

The Cuarrman. Mr. Freas, would you like for the exhibit—that is, 
the appended page—to go into the record following your statement? 

Mr. Freas. I think it would be helpful. It is there for ready 
reference. 

The Cuarrman. That may be included—that is, describing the rule 
of ratemaking, and the national transportation policy. 
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Mr. Freas. That is right. 
(The document referred to follows :) 


APPENDIX 


RULE OF RATEMAKING 


Sec. 15a. [February 28, 1920; amended, June 16, 1933, September 18, 1940.) 
[49 U.S.C., § 15a.] (1) When used in this section the term “rates” means rates, 
fares, and charges and all classifications, regulations, and practices relating 
thereto. 

(2) In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed ; to the need, in the public interest, of adequate and efficient rajl- 
way transportation service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management to provide such service. 

(3) In a proceeding involving competition between carriers of different modes 
of transportation subject to this Act, the Commission, in determining whether a 
rate is lower than a reasonable minimum rate, shall consider the facts and eir- 
cumstances attending the movement of the traffic by the carrier or carriers to 
which the rate is applicable. Rates of a carrier shall not be held up to a par- 
ticular level to protect the traffic of any other mode of transportation, giving 
due consideration to the objectives of the national transportation policy declared 
in this Act. 

Nore.—Comparable provisions, part II, § 216(i) ; part III, § 307(f) ; part IV, 
§ 406 (d). 

NATIONAL TRANSPORTATION POLICY 


[September 18, 1940.] [49 U.S.C., preceding §§ 1, 301, 901, and 1001.] It is 
hereby declared to be the national transportation policy of the Congress to 
provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this Act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices; 
to cooperate with the several States and the duly authorized officials thereof; 
and to encourage fair wages and equitable working conditions—all to the end 
of developing, coordinating, and preserving a national transportation system 
by water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the Postal Service, and of the national 
defense. All of the provisions of this Act shall be administered and enforced 
with a view to carrying out the above declaration of policy. 


The Cuatrman. Does that conclude your statement then ? 

Mr. Freas. Yes, sir. 

The Cuarrman. I think, perhaps, the better way to proceed now 
is to ask counsel to proceed with such questions as, I understand, Mr. 
Lishman, that you would like Miss Ramsey to proceed to ask first! 

Mr. Lisuman. I think it would contribute to the expeditious han- 
dling of this matter if Miss Ramsey asked questions concerning the 
suspension of rates. 

The CHatrMan. Yes. 

Would you like Miss Ramsey to proceed, first ? 

Mr. LisomMan. Yes. 

The CuatrmMan. Miss Ramsey, you may proceed. 

Miss Ramsey. We are going to focus our attention on the standards 
of competitive ratemaking in I. & S. cases, investigation and suspen- 
sion cases, where a rate published by the carrier has been suspended by 
the Commission, and we gave you a list of several cases to which we 
shall address our inquiries. 
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I think it might be helpful for the record to get just a few more 
elementary principles stated so that we would understand what we are 
talking about as we go along. 

Now, the first question, to be clear: Is a noncompensatory rate ever 


Miss Ramsey. That was my understanding. 

Mr. Freas. I would qualify that to this extent, to make sure there 
is no misunderstanding: that the act provides that free or reduced 
rates may be granted to certain governmental agencies, and also pos- 
sibly in the case of an extreme calamity there might be some justifica- 
tion, but I would say that with reservations of that nature, that a 
noncompensatory rate, in my opinion, would not be lawful. ‘ 

Now, I am mindful of a decision of the U.S. Supreme Court in 
B. & O. v. The United States in which it was said that, and I have a 
short quote here: 

So long as rates, as a whole, afford railroads just compensation for their over- 
all service to the public, the due process clause should not be construed as a 
bar to the fixing of noncompensatory rates for carrying some commodities when 
the public interest is thereby served. 

That is the only proceeding I know in which there is any pro- 
nouncement. of that kind, and that did not deal with noncompensa- 
tory rates in the aggregate, but there were certain in there, I believe, 
that were considered noncompensatory. 

So, with those qualifications, I would say that noncompensatory 
rates should be condemned. 

Miss Ramsey. That decision was referring to the fifth amendment. 

So far as the statutory standards are concerned, as you understand 
it, is it true that rates should be compensatory ? 

Mr. Freas. I think they should be. 

Miss Ramsey. Is that question of whether a rate is compensatory 
separate and distinct from whether the rate constitutes destructive 
competition or is unlawful for other reasons, is that a separate and 
distinct question ? 

Mr. Freas. Yes, it is. 

Miss Ramsey. So that in all of these cases, these I. & S. cases, you 
must find the rate compensatory, and then you decide all the other 
questions as separate and distinct questions? 

Mr. Freas. That is a fair statement. 

Miss Ramsey. How isa rate proved compensatory ? 

Mr. Freas. The best way, probably the best way, to prove a rate 
compensatory is by introducing cost evidence; that is fairly conclu- 
sive, 

I do not want to say, however, that that is the only way in which it 
can be done. 

Where rates that are under investigation are shown to compare 
favorably with other rates in the same territory on the same com- 
modities and under similar circumstances and conditions, that evidence 
is entitled to much weight and, as a matter of fact, I might add that 
so far as rail rates are concerned, until fairly recent times, costs 
didn’t come into the picture at all. 

ere was a concern with the carriers’ overall revenue needs, but 
rates then were almost invariable proven to be compensatory or other- 
32090—60—pt. 144 
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wise by comparisons with other rates, some of which had been es- 
tablished by regulatory bodies, and others which consisted of a large 
body of rates that were in effect for a long period of time and were 
presumably compensatory. 

Miss Ramsey. Yes. 

So, you have basically two types of evidence that are acceptable in 
these 1. & S. cases, cost data or rate comparisons ? 

Mr. Freas. That is right. 

sae ane Ramsey. Are there other types of evidence that are accept- 
able? 

Mr. Freas. I don’t think of any others. 

The revenue needs of carriers, of course, have a bearing on it, and if 
the entire rate structure is in issue as, we will say, in a general rail- 
road rate proceeding, that would throw considerable light on it. 

- But insofar as consideration is limited to a few specific rates or even 

a large body, if it is still much less than the aggregate, the overall 
revenue needs, while throwing some light on the situation, do not 
prove whether the particular rate is compensatory. 

Miss Ramsey. In testimony that you gave another time, as I under- 
stand, you stated that. the touchstone in these competitive cases is that 
the low-cost carrier should set the pattern and then the higher cost 
carrier should be permitted to meet the rates of the lower cost carrier 
if it does not go below out-of-pocket costs; is that right ? 

Mr. Freas. I definitely indicate that that is the way I thought it 
should be. It cannot be that way in every instance hioia we do 
not always have all the information available. 

Again, the higher cost carrier, I believe I said, should be permitted 
to meet that competition within reasonable bounds. 

Miss Ramsey. Within reasonable bounds? 

Mr. Freas. I would not want to say that the high-cost carrier 
should invariably be permitted to meet the low-cost carrier simply 
because the rates returned bare out out-of-pocket costs. 

Miss Ramsey. I believe you stated that for the purpose of ascer- 
taining the most economical form of carriage that full costs should be 
the test. 

Mr. Freas. That is my opinion, yes. 

Miss Ramsey. What do you mean by “full costs” ? 

Mr. Freas. I mean the aggregate costs that are incurred by the 
transportation of the property assigned to that in the best way that 
it can be assigned. 

It would include the out-of-pocket costs, which are frequently re- 
ferred to as direct costs; it would include the so-called indirect costs 
or overhead or burden, by whatever name it is designated and would, 
of course, also include a return on the property invested. 

Miss Ramsey. Now, I notice that at various times you use the term 
“full costs,” “fully allocated,” and “fully distributed costs.” 

Are those the same things? Do they mean the same thing or are 
there distinctions ? 

Mr. Fras. They mean substantially the same thing. 

Miss Ramsey. You speak of high-cost carriers meeting the rates, 
generally speaking, of low-cost carriers. But what about the low- 
cost carriers; do their rates always have to meet fully distributed costs! 

Mr. Freas. No, they do not. 
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The function, of course, of transportation is to permit a free flow 
of commerce, and there are a number of instances where the needs of 
commerce do not permit a free movement if fully distributed costs are 
required, and in cases where the needs of commerce require something 
jower, and the carriers either sometimes in individual situations, other- 
wise collectively, depending upon the circumstances, would be better 
off, certainly the rates lower than those returning full costs should be 
permitted. 

Miss Ramsey. So low-cost carriers may go actually below their 
fully distributed costs and high-cost carriers may also, in certain 
circumstances. 

Can you give us a standard of what the low-cost carrier can do that 
the high-cost carrier cannot, and the other way around 

Mr. Freas. I would say that the low-cost carrier should be con- 
sidered as the ratemaking carrier. It should undertake to get its full 
costs to the greatest extent practicable. 

Now, we come to the matter that you brought up just a minute ago: 
that if the needs of commerce do not permit it to get the full costs, 
then it is proper for that low-cost carrier to go below full costs. 

But the low-cost carrier, in my opinion, should not go below full 
costs for the purpose of meeting or for the purpose of) setting the 
pattern of competition. i 

Now, if there is a rate made by a higher cost carrier that is lower 
than it should be, the low-cost carrier frequently may go down to try 
to meet that existing condition. But it should not take the initiative 
and go down and depress its rates for the purpose of setting the com- 

tition. 
rer. O’Hara. Miss Ramsey, would you permit a question right on 
that point ? ' 

As an illustration, Mr. Chairman, how do you arrive at the competi- 
tive cost rate between a water carrier from St. Paul, Minn., to New 
Orleans, for example? How do you fix the rate where you have rail 
competition involved? What determines that rate? How does the 
Commission determine that rate? 

Obviously, the water carrier is the low-cost carrier, as the rails 
would be the so-called higher-cost carriers. 

Mr. Freas. It would depend, of course, upon the commodity. 

In the case of heavy, bulky, heavy-moving commodities in a lot of 
cases, it is very safe, I think, to assume that the water carriers are 
the low-cost carriers. 

There have not been very many of those cases; in fact, I have diffi- 
culty of thinking of one right at the moment, where we have the actual 
costs of the water carriers. 

We have had and we do have, in most of those cases, the costs to the 
shipper of shipping over the water route, but that, of course, is some- 
thing different from the costs of the carriers themselves. 

If the record is such that it can be presumed safely that the water 
carriers are the low-cost carriers, then the comparison between the 
proposed rate and the competing rate would be with respect to the 
one to the shipper of having the service performed over the water- 

ine. 
_Mr. O’Hara. Obviously, at some point, I presume, upon the initia- 
tion of the water carriers, the operations of these water carriers, such 
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operation would be the point that I suggested, their rates were un- 
doubtedly lower than the rail carrier for that same distance between 
those same points. 

Now, as a matter of actual fact—and I am asking the question for 
information—how has it actually worked out—if you are familiar 
with what the difference in the rates is, for a given commodity? Does 
the water carrier still carry at a considerably lower rate, or somewhat 
lower rate than the rail carrier, or are the rates substantially the same. 
between the rail carrier and the water carrier ¢ 

Mr. Freas. The water carrier rates are usually the lower. 

In a situation such as you describe, as I say, we would not know 
the actual costs to the water carrier performing the service. But we 
would have in the record the cost to the shipper when he used the 
water route. 

The rail rates would, no doubt, be published for the purpose of 
reductions, and the purpose would be to meet the competition of the 
water carriers. 

So the inquiry would be as to whether or not the rail rates were 
compensatory, and, if they were compensatory, whether or not they 
were necessary to meet the competition. 

Now, of course, we have to go beyond the mere dollar costs. We 
also have to take into consideration the question of service. 

Usually, in a case like that, you have a water rate meen upon 
a very substantial quantity—maybe 500 tons or more. It is a slower 
service, and there may be handling considerations involved, which the 
Commission would take into account. 

Now, the extent to which that would favor one form of transporta- 
tion over the other would depend upon the commodity and the circum- 
stances. 

Time in transit under certain movements may be of little conse- 
quence to a shipper. In other cases, it may be very important; and 
those are all things that have to be taken into consideration and 
weighed together with the entire record. 

Mr. O’Hara. Thank you, Miss Ramsey. 

Miss Ramsey. Now, as I understood a statement you made a few 
moments ago as to when a low-cost carrier could go below fully dis- 
tributed costs—such a carrier can go below fully distributed costs to 
meet the needs of commerce, but normally not for competitive reasons; 
is that correct? 

Normally, a low-cost carrier cannot go below fully distributed costs 
to undercut another carrier’s rate? 

Mr. Freas, Well, what I am trying to say is that a low-cost carrier, 
if he is on a competitive equality now with other carriers, should not 
depress its rates further for the purpose of getting an additional 
advantage, to take all of the traffic, to completely cut the other carrier 
out of the picture. 

If, on the other hand, the high-cost carrier already had lower rates 
I see no reason why the low-cost carrier should not be permitted 
to meet the competition thus created. 

In other words, if the low-cost carrier is confronted with a situation 
where it cannot compete for traffic, even though it is the low-cost 
carrier because a lower rate is already in effect by a competitor, the 


low-cost. carrier should be permitted to put itself in a competitive: 


situation. 
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Miss Ramsey. If you had rate equality, and a high-cost carrier 

roposed a rate that would go below the fully distributed cost to the 
ra-cost carriers, would you hold such a rate lawful ? : 

Mr. Freas. If he proposed a rate for the purpose of meeting that 


competition, and the record would show that he was going beyond 


meeting that competition, we would find that it was not lawful and, 
incidentally, the burden would be on the publishing carrier. 

Miss Ramsey. If you have a rate which you would find unlawful, 
if it were published now, but if it is already in effect, instead of cor- 
recting that rate, you would permit the low-cost carrier to come in 
with a new rate to meet the rate that you would find unlawful, if 
published ; is that correct ? 

Mr. Freas. Well, let me explain that this way: While the Com- 
mission under the statutes has the authority to suspend rates as they 
are published, we have no authority summarily to tell a carrier that 
it has got to increase a given rate. 

If we start with a given situation, and this other carrier has a rate 
that may be unduly low, either someone has to file a complaint or the 
Commission has to go into it on its own motion, but there will have 
to be notice and a public hearing, and then the usual proceeding, and 
that takes quite some time. 

So it would not seem fair to hold up this other carrier during all 
that intervening period of time. 

In addition to that, whether or not that other rate is unduly low, and 
lower than that the carrier’s cost would justify, is something that 
carries with it an area of substantial doubt and uncertainty, and those 
things have to be developed. 

Miss Ramsey. But you do have the legal authority to investigate 
rates and set minimum rates, and so on ? 

Mr. Freas. Oh, yes. 

Miss Ramsey. Of course, you have the practical question of the 
resources for doing it in a particular instance. 

Mr. Freas. We have had cases where the thing you are suggesting, 
I believe, has happened—where a carrier felt it necessary to depress 
its rates to meet another rate which was already unnecessarily de- 
pressed—and we have instituted investigations in those cases to bring 
about the result that you have indicated. 

Miss Ramsey. You regard such a rate as unlawful, and it is just a 
practical expedient that you allow another carrier to come in to meet 
another rate that you regard as unlawful because of the practical 
difficulties of bringing about an investigation to bring it up to a com- 
pensatory level; is that it? 

Mr. Fras. Well, we say that—I say that the rate in that case ms 
be unlawful. We cannot say, without an investigation and having all 
the facts, but if it is unlawful, and the competition is actually there, 
until it can be remedied, the other carrier should be permitted to de- 
press its rates so long as it doesn’t go below out-of-pocket costs. 

_Miss Ramsey. In your previous testimony regarding the applica- 
tion of this principle that the low-cost carrier set the pattern, you 
did advert to the fact that you frequently do not have evidence as to 
who is the low-cost carrier, and if you do not have the evidence, then 
2 6 a who has the burden of proof fails; is that the case? 

r. Freas. That isone of our basic problems; yes. 
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Miss Ramsey. Yes. But if the person who. has the burden of proof 
does not show who is the low-cost carrier, he must then prove that 
his rates will cover fully distributed costs? 

Mr. Freas. Well, the proponent carrier which has the burden of 
proof should, of course, always prove that its rates are compensatory, 
to start with. 

Now, if the reason given for making the lower publication is to 
meet competition, he should establish, the proponent carrier should 
establish, the fact of that competition, and if, in presenting that evi. 
dence, it will be necessary for that carrier to show that while there 
is competition the competition is by a more economical form of trans- 
portation than one that that carrier cannot economically meet, the 
rate should, of course, not be allowed. But the burden is always on 
the proponent carrier. 

Miss Ramsey. Let us turn to some of our particular cases. 

The first case is I. & S. M-8763, paper from International Falls, 
Minn., to Kansas City. That was dated October 9, 1957, just a little 
over a year ago. It involved a proposed reduction in truckload rates 
on paper from International Falls, Minn., and points in Canada to 
Kansas City, Mo., and Minnesota, to Nebraska and lowa points; 
found not shown to be just and reasonable. 

You held that, with Ha parte 206 increases, it was compensatory, 
The respondents put in evidence to show that it. exceeded out-of- 
pocket costs. 

The opposition contended that it was unlawful because the direct 
costs should have been increased by 19.5 percent to bring it up to fully 
distributed costs, but in your decision you said, “No,” and “Especially 
in a competitive adjustment, each segment of traffic may not be ex- 
pected to make the same percentage contribution to the total transpor- 
tation burden, for to do so would practically eliminate the value of 
service considerations. In such an adjustment, to be reasonably com- 
pensatory, a rate does not necessarily have to yield fully distributed 
cost.” 

Could you explain a little bit more why, in that particular case, you 
did not have to have fully distributed costs? 

Mr. Freas. We had here no evidence as to which was the low-cost 
carrier, and it was the case of one carrier on a number of commodities 
trying to meet a given competitive situation. 

Not being able to tell which was the low-cost carrier upon a finding 
that it was necessary to publish a rate in order to be fairly competi- 
tive, I think this falls in with what I said a while ago, that we would 
permit the respondent carrier to be competitive within that range. 

We found that the rate was necessary fairly to compete, and that it 
was not destructively competitive and, therefore, excepting to the 
extent that the carrier had suggesed a level which was lower than 
what was then in effect by reason of the ex parte increase, the division 
permitted those rates to go into effect. 

Miss Ramsey. So that while you say that the question of whether a 
rate is compensatory is a separate and distinct question, that you have 
to prove it compensatory irrespective of competition, apparently the 
test of compensativeness varies according to your judgment as to 
whether it is competitively necessary; that is, whether you require 
fully distributed costs or out-of-pocket costs when you have no evi- 
dence as to who is the low-cost carrier. 
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So you decide the question of whether you think it is competitively 
RRORRAT and then you say that this level is the test of compensative- 
ness. If it is not competitively necessary, then you have another test. 
Is that correct ? 

Mr. Freas. I believe you quite properly suggested that the term 
“compensatory” is not one that permits of precise determination and 
that it may mean something somewhat different under different cir- 
cumstances. 

We said that a rate that does not return out-of-pocket costs, with the 
exceptions that we have covered, is never compensatory. But it does 
not necessarily follow from that that any rate that returns out-of- 

ket costs or any rate that returns full costs is compensatory. 

In this case, the rate did return out-of-pocket costs in every in- 
stance: and in some instances, I believe, it yielded fully distributed 
costs, and particularly in the absence of knowing which was the low- 
cost form of transportation. Taking the situation as it was reflected 
by the record, the division permitted the carrier to depress certain 
rates below full costs in order to put itself in a competitive situation. 

Miss Ramsey. What I want to get as clear as we can possibly make 
it is the standard of judgment. 

You do have more than one standard for determining when a rate 
is compensatory. It is not a fixed standard, but what would be im- 
portant to find out, because it is decisive in these cases whether you 
use this standard or another, is the principle by which you decide 
whether the one or the other standard is applicable in the given case. 

Now, let us move 

Mr. Freas. Just to be sure that there is no misunderstanding there, 
I would not say that we have more than one standard of determining 
when a rate is compensatory. But I do want to emphasize that the 
term “compensatory” is not one that permits of precise determina- 
tion at a particular point. 

A rate may be compensatory, just as it may be reasonable, at one 
level under one set of circumstances, and it may require a higher or 
different rate to be compensatory under other circumstances. 

Miss Ramsey. Well, of course, what we are trying to get at here is 
when the test of whether a rate is compensatory is out-of-pocket costs, 
and when do you say that it has to meet fully distributed costs, that is, 
indirect costs, and return on investment. 

What are your standards in determining when it is sufficient to 
cover out-of-pocket costs, and when are you going to say, “No, your 

y 





proof fails if you do not show that it covers fully allocated costs” ? 

Mr. Freas. I would explain that this way: That the best definition 
of “compensatory rate” that I could give would be that it is one that 
returns out-of-pocket costs and as much more as the circumstances of 
the situation justify. 

Now, in determining the additional amount justified by given cir- 
cumstances, consideration must be given to the value of the service 
and impact upon the national transportation policy on the rule of 
ratemaking. 

Now, putting that another way, a rate that returns more than fully 
distributed costs may be required in order to be compensatory, we 
will say, in situations where we have a very high grade of traffic, pos- 
sibly luxury traffic, traffic that can well stand a high rate and make 
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a substantial contribution to the overall transportation burden, and 
there is no competitive situation involved. It is only fair and proper 
that that kind of traffic pay, make a substantial contribution to, the 
overhead. 

Now, there may be other instances where a rate returns somewhere 
between out-of-pocket and fully distributed costs, and that rate js 
considered necessary in order to satisfy the requirement of compensa- 
tiveness. That, again, would be an instance, not exclusively ; but this 
would be one instance where there is no competition, where the traffic 
is of such nature that it will not move freely if it is required to pay 
the full pro rata share of the overhead. 

Then there are other cases where a rate is compensatory even though 
it returns barely more than the out-of-pocket costs, and that would 
a situation either where the needs of commerce require it or where it is 
necessary in order to meet a competitive situation on equal grounds, 

So I have given that illustration because I think that illustrates the 
fact that there is nothing arbitrary about a rate being held not com- 
pensatory although it falls into any one of those three categories. It 
depends entirely upon the circumstances. 

Miss Ramsey. I was very much interested, and I want to be sure I 
understand you correctly. You said that a rate that returns more 
than fully distributed costs may be held to be noncompensatory ? 

Mr. Freas. Under those circumstances. 

Miss Ramsey. On high-grade trailic ? 

Mr. Freas. Yes. 

Miss Ramsey. In other words, you think that it is not merely a 
matter of the carrier’s discretion as to whether he shall recover more 
than full costs but it is a matter of law, and that you can decide, asa 
matter of law, that the rate must return more than fully distributed 
costs, and will hold it unlawful if it does not; is that what you are 
telling me? 

Mr. Freas. Well now, I am talking—TI think we are talking about 
minimum rates, but under the national transportation policy we are 
required, of course, to promote and to use our efforts to the promotion 
and development of a national transportation system adequate to the 
need of commerce, to the public defense, and to the postal service. 

Now, if we are going to start out on the theory that all rates have to 
return precisely their fully distributed costs, that result would 
probably be obtained. 

But I think we all recognize that there is a large body of traffic 
which, by reason of the needs of commerce, simply will not be able to 
pay that, and, on those rates, the rates will have to be depressed or the 
traffic dries up. 

Now, there is one case where the overall return to the carriers is 
substantially reduced; there are other competitive situations that we 
have been discussing where rates will have to be depressed. 

Now, if you have a substantial body of traffic that will not ibly 
pay its full way, it follows that where there is other traffic that can 
and will pay its full way, that it is proper for it to make a greater 
contribution to the transportation burdens, otherwise we are not going 
to have the transportation system that is called for by the nation 
transportation policy. 

So, as I say, Sething at it from that standpoint, in the light of 
national transportation policy, I think that is what is required of us. 
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Miss Ramsey. I just want to be clear you regard that as a matter of 
law, and you would hold a tariff that is filed with you unlawful, even 
though it more than covers fully distributed costs, if you think that 
commodity is not making the contribution that you believe that it 
should to the transportation burden. 

Mr. Freas. Yes; I say we may do that. In fact, we have done that 
in many cases, and I might also add, although I don’t at the moment 
have a citation in mind, that we have done that in cases that were 
litigated, and the court has not taken exception to it. 

iss Ramsey. Let us turn next to I. & S. M-8760, March 15, 1957, 
on paint material from Chicago to Kokomo, Ind. That was a pro- 
posed new commodity rate on paint or paint materials, minimum 24,000 
pounds from Chicago to Kokomo; found not shown to be just and 
reasonable. 

One preliminary question: On a new rate, who has the burden of 

roof ¢ 
. Mr. Freas. On a new rate, the burden is upon the protestants or 
the Commission. 

Miss Ramsey. Well, apparently here the respondent offered some 
rate comparisons, and so on. That is what is recited as what the 
respondent offered here, and not the question of what the protestant 
offered. 

Then I want to go over to the last page of the opinion : 

It is well settled that an essential element to be considered in determining the 
reasonableness of a reduced rate is whether it would be reasonably compensa- 
tory; that is, return fully allocated costs plus a reasonable profit. 

It would be helpful if we could have an explanation of the criteria 
which made the difference between the case here in which you said you 
didn’t have to have fully allocated costs and this case which said that 
to be compensatory you did have to have fully alloeated costs plus 
a reasonable profit. 

Mr. Freas. Well, considering the entire record before the examiner, 
he apparently concluded that such evidence as was in the record did 
not prove the point. 

I do want to call attention to the fact that this is a proceeding 
which was referred to an examiner under section 17(10) of the act 
for the issuance of a recommended report. 

The examiner took the evidence—I am not sure whether it was oral; 
no, it was modified procedure, through sworn statements—analyzed it, 
and got out his report, which report, under section 8 of the Admin- 
istrative Procedure Act, in the absence of any exception becomes final 
asa matter of operation of law. 

So all I can state in connection with this is what is shown in the 
report, and call attention to the fact that that was the examiner’s 
report, and the Commission did not in any way pass upon this 
proceeding. 

Miss Ramsey. Presumably your examiners in their reports follow 
the standard laid down, and this became a Commission order. 

Mr. Freas. Well, I would like to say, “unquestionably so,” but I am 
afraid I cannot. As a matter of fact, that is the primary reason 
why we have a review board. But this matter, a matter of this kind, 
would not come before the review board if there are no exceptions 


filed to it. 
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Now, if any party had excepted to it, then it would have gone before 
the review board and would have come up to the division or to the 
Commission for final determination. But since no exceptions were 
filed under the law, this became a final order. 

Miss Ramsey. Is that a correct statement of the Commission’s posi- 
tion or is that an error that would have been corrected if it had 
come up to the Commission? I mean, this is a decision of the Com. 
mission. Is that a correct statement of the Commission views? [f 
it Is——— 

Mr. Freas. Well, it is 
were through or not. 

Miss Ramsey. Is this a correct statement of the Commission’s, g 
correct application of the Commission’s standards ? 

Mr. Freas. It is not. 

I might say this: Again there are different kinds of circumstances, 
and it could be conceivable that there might be a particular situation 
that this would fit. But, as a general proposition, I would not sub- 
scribe to it, and from my understanding of the Commission’s deei- 
sions, I do not think the Commission would. 

Miss Ramsey. It was incorrect, was it, in saying that the test should 
be fully distributed costs ? 

Was it also incorrect in not requiring the protestant to bear the 
burden of proving its case, whatever your standard, whether it was 
out-of-pocket costs or fully allocated costs, was the burden on the 
protestant to prove it, whatever standard was properly applicable? 

Mr. Freas. Well, I cannot say positively, but I take it that there 
were statements filed by both parties, and that the Commission—the 
examiner came to his conclusions on the evidence of record, and that 
he felt that the only comparisons that were offered did not prove 
that point. 

May I have just a moment, please ? 

Miss Ramsey. Surely. 

Mr. Freas. I have had my attention called to the fact that this was 
not a new rate, as we had presumed. 

On page 20 of the mimeographed copy of the examiner’s report 
he points out that the present rate is 53 cents, minimum 20,000 pounds, 
an the suspended rate is a reduction. 

Miss Ramsry. Well, it states here on the first page, “Proposed new 
commodity rate.” 

Mr. Freas. Well, it was—— 

Miss Ramsey. That by schedule filed, the motor carrier proposed 
to establish a new commodity rate; that was incorrect; was it? 

Mr. Freas. It is apparently the examiner’s way of expressing a 
situation where the carrier had, I believe, class rates in effect, and 
is now, for the first time, publishing commodity rates. j 

So it was a new rate in that sense, but it was not a new rate in 
the statutory sense that there was no rate in effect theretofore. 

Miss Ramsey. Fine. 

Let us turn to another case, I & SM-8220, decided by Division 3 
on November 23, 1956—reduced truckload rates on sulfite of alumina 
from Baltimore, Md., to Philadelphia, Pa., and other commodities. 

There was evidence as to yields, truck-mile yields, and so on, but 
the significant thing I want to come to again is not the weight of the 
evidence, but the standard. 
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On the back page is this statement: 

’ An essential element to be considered is whether such rates would be reason- 
ably compensatory—that is, return fully allocated costs, plus a reasonable 
profit. 

This is a decision by Division 3. - 

Mr. Freas. And the decision rested on the facts that the record did 
not contain evidence to show that the proposed rates would be com- 
pensatory.. 

Now, this was a case of a changed rate, and the burden was on the 
respondent. 

Neither did it show that the proposed rates were necessary to meet 
the existing competition, and they were, therefore, then found not to 
be just and unreasonable, but not shown to be unjust and reasonable. 

Miss Ramsey. Yes; but I was interested in the standard applied in 
weighing this evidence, the standard on the back page here, which 
states: 

An essential element to be considered is whether such rates would be reason- 
ably compensatory—that is, return fully allocated costs, plus a reasonable 
profit. 

What I am interested in knowing is why that was the standard in 
this case as against this first case, 8763, in which you said that you 
did not have to meet fully distributed costs. 

Mr. Freas. Well, I think I will have to say that if I were writing 
that report I would not make that statement; and I do not believe 
that it isin harmony with our decisions generally. 

Whether that was a mere inadvertence or not, I am not prepared 
to say. 

The Cuatrman. Speak up just a little bit, Mr. Freas. I can hardly 
hear you myself. 

Mr. Freas. I say—as I look at this report here right now, I think 
I will have to say that if I had been writing that language I would 
have made—I would have written it differently. 

I don’t believe that that fully comports with the Commission’s 
holdings. 

Now, whether or not that was an inadvertence—the fully allocated 
costs—and that it was intended to say “out-of-pocket costs,” I am not 
prepared to say. 

iss Ramsey. Certainly it makes a very great difference in the re- 
sult whether the standard that you apply in weighing the evidence is 
that it has to be out-of-pocket costs or fully distributed costs. 

Mr. Freas. Well, I question that it would have made a very great 
difference in the result because of the further finding that the com- 
petitive rates instanced by the respondents do not establish that the 
proposed rates are necessary to meet existing competition, so I ques- 
tion whether the result would have been changed. 

The Cuarrman. Whose report is it then ? 

Miss Ramsey. This was a decision by Division 3. It was not one 
of those cases where the examiner’s report becomes final. 

Mr. Freas. I think I should add also, though, that, as we said 
awhile ago, under normal circumstances rates should be held up to the 
pont where they will permit an adequate transportation system to 


ction, and that when they are depressed it should be for specific 
reasons. 
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In this case, I take it, there were no such reasons set forth except- 
ing that of meeting certain competitive rates which the Division 
found—which contention the Division found had not been established, 

But in any event, I take it, that the result would not have been 
changed by changing that language. 

The Cuarrman. You say that was a report of Division 3? 

Mr. Freas. Yes. 

Miss Ramsey. Next, will you direct your attention to I. & S. M- 
11053, decided September 24, 1958? 

Here you had proposed initial rates on wire-carrying rolls from 
named points in Illinois, Kentucky, and Michigan to eeleate Ind, 

These initial rates—who had the burden of proof there ? 

Mr. Freas. The protestants. 

Miss Ramszy. Yes. 

And you had rate comparisons, and you had the protestants’ com- 
putation of fully distributed cost of movement; and according to their 
computations from Lexington, Ky., the truckload revenue would be 
$100, the fully distributed costs $149.69; from Paducah, Ky., the re- 
spective amounts would be $118 and $156.23; from Battle Creek, 
Mich., $92 and $93.93; from Detroit, Mich., after the proposed ad- 
justed rate of 52 cents, $104 and $123.24. 

Such costs are based on factors developed for class I motor car- 
riers of general commodities in the central region, and for that rea- 
son you say they are not the best measure of the cost of operations 
conducted by the respondent. 

You said in the opinion: 
the respondents failed to offer any rebuttal, and in view of the substantial 
spread in cost and revenue thus shown on the record before us we conclude 
that the protestants have sustained their burden of proof. 

There was no showing. They did not show that it did not meet 
out-of-pockets costs, so apparently your test there was fully dis- 
tributed costs; is that so? And if so, what was the difference here? 

Mr. Freas. It was not decided on one single factor. 

The respondent had contended that the rates were necessary to 
afford the shipper with a complete service, and to meet competitive 
rates published by another motor carrier, and it was found that the 
proposed less-than-truckload rates were considerably lower than those 
of the protesting bureau, and were the same from a few points as 
those of a competing motor carrier. 

It was also found that the fully distributed costs generally ex- 
ceeded the anticipated revenues. 

As you pointed out, we had cost figures which did not indicate that 
this rate was lawful, and the respondent did not rebut it. 

The rate was found not necessary to meet the competition of the 
motor carrier alleged to be in a favored position—that is, a carrier 
by the name of Miller, because Miller’s rates apply on racks as wire- 
carrying racks, but only when they are being returned to the original 
shipper. 

Miller's rates applied only to the point of origin from which they 
were transported by the same carrier in the loaded movement, and 
certification to that effect appeared on the bill of lading. 

All of those proposed requirements were not, contained in the rate 
here that was, however, alleged to be necessary to meet that 
competition. 
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Miss Ramsry. Do I understand that the reason for the test here, 
that it was fully distributed costs was your judgment that the reduced 
rate was not needed to meet competition? In other words, your judg- 
ment as to whether a rate is competitively necessary is decisive as to 
whether the test of compensativeness is that it shall meet aie 
costs or fully distributed costs; is that what you are telling me! 

Mr. Freas. No; that was not the decisive matter. 

Miss Ramsey. Well, what was the test? 

Mr. Freas. The point at issue here was that these rates would be 
depressed below full costs, and the circumstances which are indicated 
that would justify such a situation were not shown here to be present. 

If this carrier had shown that the rates were below full costs, and 
yet left a fair margin above out-of-pocket costs, and that they were 
necessary to meet the competition, and by meeting it, I mean meetin 
it under the terms and conditions under which the competition wxienk 
I don’t doubt that the finding of the Division would have been other- 
wise. 

Miss Ramsey. But here the carrier proposing it didn’t have to 
justify them. It was the one attacking them, as I understood, who 

ad to prove they were unlawful. Isn’t that the case here? The 
carrier who was proposing them—they were initial rates—didn’t have 
to eee them. Did I understand you correctly on that? 

Mr. rEAS. They still have, the record still has to show that they 
are justified. 

Here a carrier says, “I want to depress my rates below a normal 
level for a particular purpose,” and the record shows that purpose is 
not a valid purpose; the conditions he sets out do not exist. 

In that case, regardless of the burden of proof, it is not—the cir- 
cumstances are not such that the Division can find that these rates are 
lawful within the terms of the statute. 

Now, here you will note that the finding is different from that in 
the other cases that we have reviewed, in that in most of the other 
cases the finding was either that the rates were just and reasonable, or 
that they were not shown to be just and reasonable. 

But in this case, the Division made the specific finding that the 
proposed rates were unlawful. 

iss Ramsey. Yes. What I was primarily interested in was the 
basis of their finding that in this case the test is fully distributed costs, 
and you took exception to my statement of what I understood, that 
that inding was based on the competitive situation. 

Your judgment that they were not competitively necessary that 
determined the standard or the test, whether they were compensatory 
or not, that is, it was because of your judgment that it was not com- 
petitively necessary that you said they had to meet fully distributed 
costs 


Mr. Freas. I think this fits squarely within the pattern that we are 
talking about, that it is desirable that all traffic, as nearly as it can, 
return its fully distributed costs under normal circumstances, and I 
pointed out some should return more, but that is not involved here at 
the moment. 

But that where it is necessary to depress a rate to meet. competition, 
that the carriers are, under given circumstances, permitted to depress 
them so long as they do not go below out-of-pocket costs. 
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Now, this carrier had to depress its rates, according to what we have 
ust been discussing, to a level below fully distributed costs, and if it 
had been shown that that was: necessary, undoubtedly the Division 
would have permitted the rates. But the record not only did not 
show that, but it showed the opposite; it showed that the competition 
which this carrier said it had to meet was not for that kind of trans- 
portation. 

Miss Ramsey. In saying that, were you taking exception to my 
phrasing of what I understood that you said that they had to meet 
fully distributed costs because you found that they were not necessary 
to meet competition? Now, that is the basic thing that is very im- 
portant in all of this ratemaking, and I would like to be clear that 
I understand what you mean. If that is not correct—— 

Mr. Freas. I think that the Division here concluded that these 
rates were obviously depressed rates, and that there were no circum- 
stances which justified their being depressed. 

Miss Ramsey. But no circumstance which justified it. But here 
the person, the carrier who proposed the rates did not have to justify 
them, he did not have the burden of proof, so it is a question of what 
evidence the protestant came in with that showed that they were 
unlawful, isn’t that correct? 

Mr. Freas. I don’t think that this is one where the burden of proof 
controls from this standpoint. Cost data were put into the record. 
The respondent had an opportunity to rebut it, but didn’t do so, and 
the record, as made, showed affirmatively that there were no condi- 
tions which justified depressing that rate; that the one condition that 
was alleged did not stand up. 

Miss Ramsey. That was an incidental point that I was interested 
in in this opinion. The respondent failed to offer any rebuttal. Does 
he have to, if he doesn’t have the burden of proof, unless the other 
party makes out his case? What we are really talking about is the 
standard by which you determine whether the protestant made out 
his case, And if he had not made out his case, does it make any 
difference whether the respondent offers any rebuttal ? 

Mr. Freas. I would refer to our counsel if possibly he might want 
to add something to it, but. I may say in my view, in a proceeding of 
this kind where a carrier is a respondent and participates in a pro- 
ceeding, and an opposing party makes an affirmative showing which 
he thinks is improper, I would say that the burden by that time shifts, 
and it is up to that respondent to show that that is improper. 

Miss Ramsey. That is interesting. That is your interpretation of 
the statute which places the burden of proof in that case on the pro- 
testing carrier, but you say that it shifts—— 

Mr.. Freas. Pardon, may I have that sentence on the protesting 
carrier ? 

(The record was read by the reporter.) 

Mr. Freas: Yes; I think it does shift, and I think here the Division 
was in a position to determine the thing upon the entire record, and 
that we liad passed the burden-of-proof stage. 

Mr. O’Hara. Miss Ramsey, I am in a fine state of confusion up 
here. Will somebody please straighten me out as to who has the 
burden of proof ? 

Mr. Ginnanz. It simply means that after the protesting carriers 
had made an affirmative case in evidence, then the burden of going 
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forward shifts to the carrier that initiated the rates. If he doesn’t, 
he is leaving unchallenged the record against him. 

Miss Ramsey. He doesn’t have to. You still have the question of 
whether the protestant has made a case that showed the rates unlawful. 

Mr. GINNANE. That is right. 

Miss Ramsey. And if his case does not show them unlawful, then 
the fact that the carrier who proposes the rates hasn’t put in any evi- 
dence isimmaterial. It that what you mean ? 

Mr. Ginnane. That is right. 

The CuarrMaNn. As I recall, if you will permit, we had quite a 
controversy on this burden-of-proof proposition last year and in the 
preceding years, and I was led to believe from the great howl that 
went up that the burden of proof was on the carrier that proposed the 


te. 
eve Freas. Well, that is true in nearly all 

The CHarrMan. That was true, and there were provisos proposed 
in the act to change that to put the burden of proof on the protestants, 
and there was a lot of controversy developed in protesting such a 
change. oe ‘ 

Do you tell us the law is different from what we understood then it 
was ! 

Mr. Freas. No. 

Mr. Ginnane. Mr. Chairman, the statute provides that when a new 
carrier files a rate covering a commodity for the first time, or where 
an existing carrier for the first time starts to carry a particular com- 
modity and files what is his first rate on that subject, that in that sit- 
uation the carrier does not have the burden of proof. 

But where he is changing a rate, changing an existing rate, which, 
of course, is the huge majority of cases, then the burden of proof is on 
the initiating carrier. 

The Cuairman. I see. Well, Iam glad to have that. 

Mr, Lisuman. How far does the carrier have to go in sustaining that 
burden? Is it customary that the burden of going forward shifts? 

Mr. Ginnane. I think it is true in any proceeding, where the parties 
that have the burden of proof, in this situation the protesting carriers, 
have made an affirmative prima facie—— 

Mr. Lisoman. What I am getting at is, this case is in line with the 
usual procedure that occurs in a lawsuit, for example, the burden of 
proof going forward. 

Mr. Grynane. That is as I understand it, sir. 

Miss Ramsey. The next case I wanted to direct your attention to is 
L& 8. 6813, decided February 24, 1958, reduced rate on dressed poul- 
try in carloads from points in Utah, Idaho, Colorado, and New 
Mexico, to points in Illinois, Missouri, and Nebraska, found just and 
reasonable. 

The evidence there was cost evidence which would show that they 
would exceed out-of-pocket costs, that the rate was 112 percent of 
out-of-pocket. costs. 

What is it in this case that made a rate which is just a little more 
than out-of-pocket costs lawful, whereas in the preceding case a rate 
which substantially exceeded out-of-pocket costs was found unlawful ? 


lam just wondering what are the standards, the bases for the dif- 
ference. 
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Mr. Freas. I believe you referred to 112 percent of out-of-pocket 
costs, which considering the out-of-pocket costs are the great bulk of 
the costs, is a fairly sizable difference. 

But the important thing here im this area of proposed reduced rates 
in order to meet competition, and the competition specifically was not 
by the ordinarily regulated carrier filing his rates in the usual way, 
but it was transported as an exempt commodity, and under a ra 
incidentally, which could be changed at will, the rate being above out- 
of-pocket costs and being shown to be necessary to meet that unregu- 
lated competition, was found that it should be permitted to go into 
oe in line with, I think, our general principles that we have indj- 
cated. 

Now the uncontested evidence here was that the costs were substan- 
tially below the proposed rate on the printed decision on page 101, 
the Division makes an express statement that these costs which are not 
contested are substantially below the proposed rate of $1.40. 

Miss Ramsry. I might repeat what we said at the outset, we are 
not expressing any opinion as to whether the decision was the right 
or the wrong decision, or the weight of the evidence. 

We are just seeking enlightenment as to the standard that you 
apply, and to clarify for the committee what the standards are and 
the difference between them, so that we can understand these things, 
All we are seeking is understanding of the bases. 

Mr. Freas. We think they fairly well fit into that general pattern, 
and we are trying to explain it, 

The Cuarrman. In other words, whether they are consistent or not. 
I think that is part of this whole investigation, to determine whether 
or not the standards are such that they are consistent in carrying out 
the provisions of the law, which is pretty important. 

Mr. Freas. I tried to point out, by reason of the many factors which 
had to be weighted, and the fact that this is a pragmatic business 
where each one factor affects another one, it is not always too easy to 
point out precisely why that judgment was reached, and incidentally 
the final thing is a matter of judgment in view of this factual infor- 
mation made by people who are experienced. 

Miss Ramsey. But it is judgment guided by standards, I take it. 

Mr. Freas. Absolutely. 

Miss Ramsey. That is what we are trying to find out, what are the 
standards that guide the judgment ? 

Here, as I understand you, it was because of the competitive situa- 
tion, because these rates were competitively necessary, that even 
though they did not cover fully dist ributed costs, but simply exceeded 
out-of-pocket costs, you applied the latter test. 

Mr. Press, That is right. 

Miss Ramsey. As to whether they were compensatory because of 
the competitive situation. 

Next let’s look at I. & S. 6645, household machinery from Louisville, 
Ky., to Chicago, Ill., decided February 5, 1957. Proposed reduced 
rate on dishwashing and laundry machines from Louisville to Chi- 
cago, found just and reasonable. 

ow in that case the evidence showed the minimum of per car yield, 
the car-mile yield. They compared it with car-mile yield of various 
commodities, and the average in the district, and you found it just 
and reasonable. 
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You had no evidence as to who was the low-cost carrier; you just 

have these rate comparisons. What did these rate comparisons 
ve! 

Myr. Freas. The rate comparisons showed that this proposed rate 

fitted into the general adjustment, and that was substantially forti- 

fied, that position, by the revenue showing, which showed that this 

rate yielded 62 cents per car-mile over the short tariff route, as com- 
red with revenue of 51 cents and expenses of 35 cents for the eastern 

ST aricts as a whole. 

Now I would like to say this about the comparison of earnings and 
of expenses: The Commission has said any number of times that it 
would like to have those figures as to that particular traffic, rather 
than system or large area averages. j 

It has not said, however, that those figures were not entitled to any 
weight, and where the difference is as great as it is here, I would say 
that is entitled to a substantial amount of weight, and also in the 
absence of a showing that there should be any great difference. 

Now lest we come into one of those shortly, and we probably will, 
where the Commission has not given much consideration to average 
figures, we frequently have cases where a carrier on a single movement 
says, “Well, my revenues are so much, and my average revenues for 
the system are some other figure.” But it may be that that carrier 
transports a large amount of traffic of either a much higher grade, 
or a much lower grade, and in that circumstance it just gives us prac- 
tically no standard to go by. 

But in a case like this, where we have a rail carrier showing that 
carload traffic returns revenue of 62 cents as against an average of 
51 cents, that factor, in our considered judgment, is entitled to weight. 

In other words, the 51-cent factor includes less than carload, a lot of 
high-grade traflic, and the difference in that size is big enough to in- 
dicate that this rate is proper, together with the rate comparisons. 

The Cuatrman. I think perhaps this would be a good time to re- 
cess for the noon hour. 

Before we do, several of the other members of your Commission 
havecome in. I think I see several of them. Perhaps we had better 
identify them for the record so that it can be shown at the proper place 
in the record. 

Mr. Freas. I see Commissioner Murphy, Commissioner McPher- 
son, Commissioner Walrath, and Commissioner Goff. 

@ CuarrMAn. We will adjourn until 2 o’clock, which will give 
us time to have lunch and be back at 2 o’clock. 

The committee will recess at this time until 2 o’clock. 

(Whereupon, at 12:15 p.m., the committee recessed, to reconvene at 
2 p.m., this same day.) 

AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 

We certainly want to apologize for the committee’s being late in 
getting back because of urgent discussions which the committee had to 
have with regard to the program. We will try to proceed as ex- 
peditiously as possible. 

Miss Ramsey, you may proceed. 

Miss Ramsey. This afternoon we start in on the use of rate com- 
parisons to establish the compensativeness of the rates. Are rate 

$2090—60—pt. 145 
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comparisons sufficient to justify a rate where that rate must returp 
fully distributed costs? 

Mr. Freas. Generally speaking, I would say “Yes,” but that, of 
course, depends upon the soundness of the comparisons. My answer 
in saying that generally speaking it is yes means, of course, that the 
comparison must be with rates whose reasonableness for that purpose 
themselves is beyond question. 

Miss Ramsey. In order for a rate comparison to be sound—J sup. 

ose it does not prove anything unless it is a sound comparison, does 
it—let’s see just what you must show as to the compared rate to make 
it a sound comparison. 

Mr. Freas. The person having the burden if he relies upon rate 
comparisons must show in the first instance that those comparisons 
are not with a few handpicked rates but with rates that are broad 
enough in coverage so as to indicate that they depict the situation that 
is then involved. They must be with rates, as I said, that the Com. 
mission has reason to think are themselves reasonable. 

In a lot of cases, particularly on the rail side of it, those comparisons 
may be with rates that have already been found by the Commission to 
be just and reasonable. That might not be sufficient in all cases 
either, though, because it might go a long way back. If it does, it 
must be shown that the circumstances have not so changed meanwhile 
as to make rates that were once reasonable now unreasonable, and it 
must be shown that the circumstances and conditions generally obtain- 
ing in connection with the compared rates are similar to those 
attending the rates that are being compared with them. 

Miss Ramsey. You said if the compared rates went a long way 
back you would have to show those changed conditions. What would 
you mean by “a long way back”? If the rates were established 10 
years ago, would you have to show the changed conditions? 

Mr. Freas. Yes. I would say if a carrier were trying to justify 
a rate of a dollar today with a showing that the Commission had 
approved rates, for similar transportation, of a dollar 10 years ago, 
that would be entitled to very little, if any, weight because we all 
know from various sources, but particularly from the many general 
increase proceedings that have been filed since that time, that operat- 
ing costs have gone up; and I don’t mean, however, to ignore the 
offsetting economies, but that a rate just because it was found reason- 
able by the Commission 10 years ago would be entitled to very little 
weight to show that a like rate was just today. 

Of course, also, I would like to add to what I have said—I have said 
it must show that those rates were not handpicked, that they represent 
the normal level of rates for that kind of transportation. It follows 
from that that if they simply make a tariff study and pick a lot of rates 
that we ordinarily refer to as paper rates, that that would not be 
entitled to any weight. 

By “paper rates,” I mean rates that might have been used at one 
time and were still in the tariff but they had not been used for a long 
period of time. 

Miss Ramsry. They aren’t moving the traffic at the present time. 

Mr. Freas. That is right. They must be going rates. 

Miss Ramsey. Well, now, you have mentioned one way that you 
could show that compared rates are just and reasonable if they have 
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been prescribed by the Commission. What other ways might they 
show that 

Mr. Freas. If they represent a substantial portion of that carrier’s 
business, for example, and the carrier’s overall operating circumstance 
is such as to show that the return is proper, I think those rates would 
be entitled to a lot of weight. 

Miss Ramsey. Does the proponent have to make any showing as to 
the transportation characteristics of the compared commodity that they 
are citing / 

Mr. Freas. Oh, yes, quite definitely so. 

Miss Ramsey. How is that shown? 

Mr. Freas. Well, that can be shown in a lot of different ways. It 
can be shown by an analysis of the commodities, showing that their 
yalue is substantially similar, that it is packed in a way that the 
handling conditions would be largely similar, that the commodities 
move in not identical volumes but in comparable volumes. It is largely 
established in most cases by direct testimony by showing those various 
factors to be comparable. 

Miss Ramsey. And if you had positive evidence of a substantial 
difference in transportation characteristics, would the comparison be 
of any value / 

Mr. Freas. No. 

Miss Ramsey. Now how about the circumstances and conditions un- 
der which the rate was published? Isthat important ? 

Mr. Freas. Yes, quite so, because a carrier might compare a pro- 
posed rate trying to establish that it was a normal, reasonable rate with 
rates that were depressed for some express purposes, and if the con- 
ditions were different in the two cases, that would destroy the effec- 
tiveness of the comparison. 

Miss Ramsey. So that is something that the party having the bur- 
den of proof must affirmatively show. 

Mr. Freas. Yes. 

Miss Ramsey. Is there any necessity to show that the traffic under 
a compared rate moves in the same territory ¢ 

Mr. Freas. No, not unless there is reason to think that there are 
some essential differences from the transportation standpoint by reason 
of the geographical difference. 

Ordinarily, the carrier would allege that the conditions were similar, 
and I do not recall many cases where they were asked to furnish 
concrete proof where that allegation was not challenged. 

Miss Ramsey. Yes. How about the direction of movement? Would 
the proponent have to how that the commodity covered by the com- 
pared rate moves in the same direction as the commodity moving 
under the proposed rate ¢ 

Mr. Freas. Ordinarily, the direction of the movement would not be 
considered too important. There are, however, situations, particularly 
by rail, we will say, where the operating cost in one direction by reason 
of the grade, for example, is substantially different from that in the 
other direction, and those matters usually are explored in the record. 

Miss Ramsey. Is it sufficient to have the comparison with a single 
rate of a compet itor on the same commodity ? 

Mr. Freas. No. 

Miss Ramsey. That is not good? 
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Mr. Freas. No. 

Miss Ramsey. In motor carrier cases, is it necessary to show whether 
service under the compared rate is single line or interline? 

Mr. Freas. Yes. That is important because in the average case, I 
would say, interline transportation is more expensive than single ling 
transportation. 

Miss Ramsry. Now we have just spoken generally of rate com. 
parison, but what is it you compare? Do you compare the rate? Do 
you compare revenue? If so, how do you measure the revenue com. 
parison ? 

Mr. Freas. If we are speaking of rates of the same class, we will 
say rail carload rates versus rail carload rates, and that is the kind of 
a comparison that we would run into, it would be the rate particularly 
as reflected by the car-mile earnings. 

Miss Ramsey. When you say the rate reflected by the car-mile earn- 
ings, you will find in these cases there is a very great difference whether 
you are comparing the rate or whether you are comparing the car. 
mile earnings. 

Mr. Freas. Well, ordinarily, when we refer to rates, one thinks of a 
given number of cents per 100 pounds, but the thing to really consider 
is the revenue that will be returned to the carrier, and that revenue, 
of course, is derived by multiplying the rate by the weight of the 
shipment, either the minimum weight or the actual weight, and a 
rate of a given number of cents per 100 pounds on a carload shipment 
or a truckload shipment moving in lots of 20,000 pounds would not 
serve as a satisfactory comparison for a like rate in cents per 100 
pounds where the movement is in lots of 40,000 pounds. 

Miss Ramsey. With that background, let us look at a few cases, 
Let us start with I. & S. 6814. 

That involved a proposal for reduced rates on olives loaded in or on 
trailers and transported on flat cars from New York and Chicago, and 
the proponent pointed out that the rate was the same on dates, another 
food product, from New York to Chicago and the minimum weight 
was slighly higher, but you held it was not just and reasonable. The 
opinion states that the fact that the proposed rate is the same as that 
published on another commodity and both commodities are rated 
the same in the classification, standing alone, is not sufficient to estab- 
lish that the proposed rate is just and reasonable. 

There is no satisfactory showing of similarity in the circumstances and con- 
ditions surrounding the publication of the compared rate, or that the latter 
itself is just and reasonable. 

That is an application of what you have been telling us, that it is 
necessary to have affirmative proof? 

Mr. Freas. That is right. That comparison was entirely inadequate 
for the purpose for which it was submitted. 

Miss Ramsey. Now, let’s look at I. & S.No. 6536, twine from gulf 
ports to Kansas and Missouri. 

The opinion embraces a number of other cases, but we are not going 
to bother with all of those. We can just take one of them as illustra- 
tive, and we will take the title case. 

You held the rates to be compensatory there. You had evidence of 
the car-mile yields—387, 38, and 39 cents in each case, with fractions 
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Then the evidence showed that for 1954—this was decided on March 

91,1957. So from what you just said, costs would have gone up since 

f. 

aes evidence showed that for 1954 the car-mile revenues for the 
Kansas City Southern and the Louisiana & Arkansas Railway Co. was 
38.5 cents and 52.6 cents, respectively. So the earnings were substan- 
tially less than for the average for Louisiana & Arkansas, and four of 
them were fractionally less than that for the Kansas City Southern 
jn 1954 and the others slightly more. So I take it that isn’t very per- 
guasive. 

Then you add: 

The car-mile earnings under the proposed rates compared favorably with 
those from exhibited rates on asphalt, latex, roofing felt, butane, and charcoal 
moving in the same general territory. 

The proposed rates appear to be reasonably compensatory and no lower than 
necessary to meet the existing competition. 

Apparently what you had in the evidence was a table in which were 
listed those various commodities mentioned, the origin, destination, 
distance, rate, and cents per 100 pounds, minimum weight, total freight 
charges per car-mile and per ton-mile, and, as a matter of fact—I will 
pass this over—you will notice that the earnings on the proposed 
rates were greater than some of those compared and less than some 
others, but I don’t find anything that shows the nature of the trans- 

rtation characteristics of the commodity, when they were pub- 
lished, or that they were just and reasonable. That is what I would 
like to have cleared up in that case. 

Mr. Freas. Well, the fact that the report does not set forth all that 
detail, of course, does not indicate that those things were not consid- 
ered. It is impracticable and I don’t think necessary to set out every 
possible thing that was involved here. The point is that there were a 
substantial number of comparisons which the Division, considering 
collectively, thought indicated the reasonable level of those rates. Now, 
that doesn’t necessarily mean that each and every one of those com- 

arisons in itself established that, but it means that looking at it col- 
ectively the showing was that these rates fell within that range. 

In that particular proceeding, as I recall it now, the rate on the 
44.000 minimum, I believe it was, was—I believe the rate was in the 
first instance found unlawful, and then there was a further hearing at 
which time the three proceedings were combined, and it was on that 
augmented record then that it was found that the comparisons did 
indicate that these rates were in line and, as you pointed out, that 
they were reasonably compensatory and also that the record as ampli- 
fied showed that competition for the traffic had increased and that 
acontention that was previously made in the related proceedings that 
it would perceptibly increase the loading per car but was not estab- 
lished at that time had meanwhile been established, and that consider- 
ing that additional evidence it was then found that these rates should 
be permitted to go into effect. 

Miss Ramsey. Would the fact of competition influence your judg- 
ment as to the evidence that was necessary to establish that. the com- 


pared rates were just and reasonable and therefore a valid basis for 
comparison ? 
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Mr. Freas. Well, we have to bear in mind that these decisions can- 
not be made in the average case, at least, on one single premise. The 
fact of these comparisons indicated that these rates were in line 
coupled with these other things that made the Division conclude that 
in its overall effect this rate was justified. 

The comparisons may not have shown—I don’t believe they did— 
that this rate necessarily was as high a rate as could be justified but 
merely that under these circumstances it was high enough not to be 
condemned for that reason. 

Miss Ramsey. What I want to focus on and to understand is why 
you accepted that table of rates with the information it gives and 
without giving all the things that I just understood you to say you 
needed to make rate comparisons valid, why that was accepted as 
establishing that the rates were compensatory. 

I understand you have to establish that in every case apart from 
the question of competition. 

Mr. Freas. Well, in the first place, these rates, I believe, in every 
instance had been in effect for quite a long period of time, and there 
is a certain presumption attaching to rates that have long been in 
effect and have not been challenged, but to try to answer your ques- 
tion more directly as to the need for discussing them, the commodi- 
ties, one by one and pointing out in each instance whether or not they 
fully meet the standard, whether they were indicative, or whether they 
didn’t satisfy the proof at all, it would certainly result in decisions 
and reports that would be tremendously long, I believe confusing, 
and I don’t believe would serve any good purpose so long as the Com- 
mission calls attention to the evidence before it and indicates generally 
the nature of that and then reflects its conclusion on it. 

As I said, I don’t know that each and every one of these comparisons 
taken by itself would necessarily have led to that conclusion, but 
collectively it did. 

Miss Ramsey. I guess I didn’t make my question clear. I wasn't 
referring to what should have been in the Commission’s decision. 
What I was trying to find out is why that table of comparisons was 
acceptable as sufficient evidence, bearing in mind that the carrier had 
the burden of proof, as probative evidence of the validity of the rates. 
Maybe each one of those rates was perfectly good, but unless you show 
some similarity of transportation characteristics, why, no matter if 
rate is perfectly valid for the traffic that moves under it, that doesn’t 
prove that another rate on commodities having entirely different trans- 
portation characteristics is valid, does it? 

Mr. Freas. Well, I think I partly misunderstood your question. 
Tam not quite certain that I fully get it now. 

These rates, so far as I can say at the moment, covered the same 
carriers, not necessarily in each case identical carriers, because they 
were joint-line rates, but they covered traffic over railroads in the same 
general area and railroads that were participating in the compared 
rates and in the rates that were compared with them. 

I am still not quite sure that I precisely get what 

Miss Ramsey. Perhaps I misunderstood you, but I understood you 
to tell me a little bit earlier that there were various things it was 
necessary to show in regard to a compared rate in order for it to have 

any value; among other things, the circumstances under which it was 
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established and the nature of the compared commodity; and that the 
transportation characteristics were the same. 

Now, those commodities were quite diverse. Of course, asa layman, 
I wouldn’t know, but it would sound as if there might be some differ- 
ence in the characteristics of binder twine and butane and things like 
i is quite a diverse list, and there was no affirmative showing. I 
‘ust wanted to get clear whether a showing of transportation char- 
acteristics and all these other factors we have just discussed was neces- 
sary in all cases or not; why that comparison was acceptable in this 
ease without such a showing. 

Mr. Freas. I think I did say what you just suggested, and I would 
like to modify that a little bit. If I said that it was necessary that 
that be shown, I didn’t mean to imply that the answering carrier 
had to establish step by step each one of the circumstances that might 
be there involved. 

I think I should have said that it was necessary that the Commis- 
sion be satisfied that these are not hand-picked rates, or paper rates, 
or rates that do not provide a reasonable comparison. 

There are a number of things which occur in so many of these 
eases and which the Commission has no reason whatever to question, 
and the carriers realize that the Commission doesn’t have any reason 
to question it, that they would not actually put in testimony on each 
particular phase. Fx 

Likewise, when I say that it must be with comparable commodities, 
I don’t mean by that that binder twine, for example, could only be 
compared with wrapping twine, maybe, of the same thickness, but 
that it must be with commodities that may be very different in them- 
selves but which in their overall effect have similar transportation 
characteristics. 

In other words, we would not compare a load of expensive watches 
with a load of steel bars, and we wouldn’t compare a shipment that 
moves in 10,000-pound commodity lots with a shipment that moves 
in 100,000-pound lots. The loading characteristics must be similar. 
If one is a spur-to-spur track service and the other is a store-door-to- 
store-door service, that would not without any further showing be 
considered an adequate comparison. 

Miss Ramsey. Does butane move in the same type of car as binder 
twine? 

Mr. Freas. No; it does not, but—— 

Miss Ramsey. Isn’t there some difference in that chart—some sub- 
stantial difference—in the minimum loading of those commodities? 

Mr. Freas. Yes; I think there is, but also the rates are not identical. 
Those comparisons are not necessarily invalid so long as what differ- 
ences there are are reflected in the rates. 

Now, you will note from that statement that on the binder twine 
the rates are 84 cents and $1.04; whereas on the compared commodi- 
ties the rates seem to range from 48 cents to 95 cents, with most of 
them being substantially lower. 

So, while there may be more onerous transportation conditions 
reflecting some of those commodities, that seems to be reflected in the 
rates that are compared. 
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Miss Ramsey. In other words, you are not limited in comparison to 


similar commodities or commodities transported in similar type of 
equipment. 

Mr. Freas. Well, again, now that you brought it up that way, | 
think possibly I should make some further qualification to what | 
said—that everything attending the compared rates must be identical, 


| 


If it is identical, of course, there is your ideal comparison; but if jt | 


is not identical, if those differences are fully reflected in the compared 
rates, I think we have just as good a comparison. 

Miss Ramsgy. That raises another point. You emphasized this 
morning that you had to decide the case on the basis of evidence in 
the record, and now you are talking about the things that currently 
the Commission understands and the evidence that doesn’t have to 
be put in the case because the Commission understands it. 

o what extent does the Commission decide cases on the basis of 
wo the parties don’t put in the record because it takes official 
notice 

There is no statement here of taking any official notice. 

Mr. Freas. I think in all ratemaking the Commission has, to a lim- 
ited extent, to draw on its knowledge and experience in passing a judg. 
ment on a given set of facts. There is no end to what might have to 
be proven by actual testimony, if we wanted to say that in every mi- 
nutia we had to actually have it in the record. In any essential re- 
spect, we do have it, but where the carriers come in and represent that 
these commodities are comparable and the Commission by reason of its 
background feels that they probably are—they at least have no basis 
for questioning it—and the opposing side by not challenging it when 
it has its time for cross-examining, doesn’t question it at all, I think 
the Commission there has an adequate basis for its judgment. 

Miss Ramsry. Let’s move on 

Mr. Movutper. Mr. Chairman, may I pose one question at that point! 

The Cuarrman. Go ahead. 

Mr. Moutper. Do you mean that decisions are made without action 
being taken by the Commission; that is, the staff makes recommenda- 
tions and the Commission as a routine procedure approves of it! 

Mr, Freas. Oh,no;no. Not at all. 

The staff does make recommendations. The examiners propose rec- 
ommendations or orders or whatever portion of the staff works on these 
cases will analyze the matter and make its recommendations, but the 
matters are then handled through the Review Section. Then comethe 
Commissioners, and the Commissioners and their immediate staff go 
over these cases themselves, and if they find in it anything with which 
they are not fully in accord, they will either make the changes directly 
or refer it back for changes. It is not a case, by any means, of the 
Commissioner or Division or the Commission rubberstamping what- 
ever comes up from the staff. 

The Cuamman. Well, is it the general policy, or do you have the 
policy that the recommendations first go to a Division and then to the 
Commission ? 

Mr. Freas. It depends upon the nature of the case. Most of these 
cases are handled on the Division level in the first instance, and the 
dealings with the staff would be the staff, on the one hand, and the 
Division, on the other hand. 
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Now, if the Division gets out a report to which exceptions are taken, 
a petition for reconsideration is filed. That petition is considered by 
the same Division that put out the decision in the first place, but that 
Division is limited to either granting the petition, in which case the 
matter will be reconsidered or further hearing had or possibly oral 

ment accorded, or recommending its denial. The Divisinin does 
not have the authority to deny it. 

If the Division recommends denial, then the case automatically goes 
before the entire Commission, and the entire Commission will exercise 
its independent judgment. 

The Cuarrman. Under what circumstances does it bypass the Di- 
yision and go directly to the Commission ? 

Mr. Freas. It would not bypass the Division unless in some isolated 
cases the Commission had some reason for feeling that just ends 
would be served by sending it direct to the Commission and would 
ask the Commission to take it over. But that is a rather rare case. 

Sometimes in order to oo it, or for various reasons, the Di- 
vision might say that, “Well, if we act on this now and get out a fur- 
ther report—this is a highly controversial matter—it will come before 
the Commission. There will be petitions again. We think that pub- 
lic interest is served by having the Commission take it over right 
now.” The Division might ask the Commission to take it over. 

The Cuarrman. Well, I have in mind an incident. I don’t recall 
the style of it. It was brought to my attention several years ago. An 
application was made for operation over a particular route and after 
a couple of years a record was made, recommendations of the exam- 
iner made, and the Commission approved it and denied the applica- 
tion; and then within the course of a matter of months they refiled 
the entire matter and it was heard again and the examiner heard the 
thing over, as I understand, recommended against it again, and then 
without its going to the Division whatsoever, it went directly to the 
Commission and then rather quick approval, so it is alleged. 

Mr. Freas. That would linet be upon the request of the Di- 
vision that the Commission take it over directly. The ordinary pro- 
cedure is for it to be handled by the Division until the litigation on 
that level is completed, and then, as I say, if a division denies the re- 
quest for rehearing, then it automatically goes before the entire Com- 
mission. 

The Cuarrman. Well, I am asking for a report on it to determine 
just how these things operate and so forth, so you will have an op- 
portunity to explain that or tell us about it. I think that was started 
a few days ago, wasn’t it, Miss Ramsey ? 

Miss Ramsey. I have it. 

The CHarrman. You have it. 

_Well, I just mentioned those circumstances to you. Take a case 
like that where it has gone for a period of 2 years and through all the 
proceedings and the Commission acted and then something happens 
and the same thing comes right before you, and in a rather short time, 
why, everything that had been decided before was suddenly turned 
over and different decision made all the way around. 

Iam merely asking for that as a matter of policy consideration, how 
those things operate whereby not only the record apparently has been 
made and where it is considered before but in the reconsideration 
some of the process is bypassed completely. 
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Mr. Freas. As I say, that would depend upon the particular cage, 
It is not the customary procedure, but it is something that is done 
in a number of instances. The first reason that occurred to me js 
that it is felt that this is litigation that should be brought to an end 
as speedily as possible and that time would be saved for all parties by 
doing it that way, and yet to do it in every case would completely bog 
down the machinery and would call for a procedure that is contrary 
to our established rules and would not. be considered in the public 
interest. But I couldn’t explain a particular case without seeing the 
record. 

I would say, though, that undoubtedly it was a case where the 
Division for reasons that it had at that time asked the Commission 
to take it over. 

The CuHarrMan. Well, I am not trying to identify the case at all 
to determine what the facts were or the merits, and so forth, but 
merely the procedure. 

Now does the Commission ‘ask that such a case be sent up to them 
or does the Division ask that the case be sent there ? 

Mr. Freas. The cases that I am familiar with involve the latter, 
where the Division has asked the Commission to take it over. 

The CrHatrman. Well, let’s not limit it to cases that you might or 
ught not be familiar with. Do you have a policy on matters of that 

ind ? 

Mr. Freas. Yes. Our organization rules call for the Division han- 
dling it in the manner in which I have indicated. 

The Cuarrman. All right. Suppose the Division does not take 
any action on it. Does the Commission under its policy have author- 
ity to call for it to come directly to it ? 

Mr. Freas. Under the rules the Commission has the authority to 
call a case back to the full Commission at any time. 

The Cuarrman. Well, that is what I am trying to find out. 

Mr. Freas. There are certain cases involving broad questions that 
the Commission reserves to itself but may refer them to a division 
for administrative handling, such as our general increase proceedings. 
Those are then disposed of by the Commission. But in the cases 
where the Commission takes over a proceeding after the Division has 
acted on it and other than as I have indicated ander established rules, 
the Commission is requested to take them over and it then votes on 
whether it will take them over or not. 

The CuarrmMaAn. You may proceed, Miss Ramsey. 

Miss Ramsey. I now wish to direct your attention to I. & S. docket 
6560. That was for proposed reduced carload rates on ammonium 
sulfate from Houston, Tex. to points in Florida, which was found 
not just and reasonable. 

There are various discussions of competitive factors, but the par- 
ticular point I want to address attention to is the statement on the 
fourth page: 

Furthermore, it is not convincingly established that the proposed rates would 
be compensatory. 

It is the fourth page of the opinion. 

It makes no mention of the fact, but as a matter of fact there was 
in evidence there a tabulation of rate comparisons that was very 
similar to the one in the case we last discussed. 
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To a layman, the comparison looks more favorable in that the yield 
on the proposed rates, the suspended rates, on all but the most circui- 
tous routes is higher than any of the compared rates. The proposed 
rates were for 80,000-pound movements, and compared rates were for 
high loadings. One commodity where the yield was very much lower 
was 50,000 pounds, the others 60, 80, 72. 

I show you that and I would be interested to know now why ap- 
parently that was ignored completely in this case and a similar tabula- 
tion was found persuasive in the other. Just what is the difference 
on this point of whether the rates were compensatory or not? _ 

Mr. Freas. In this proceeding there was no cost evidence submitted 
insofar as carrier costs are concerned. There is reference throughout 
to costs, but those are the costs to the shipper. The costs were shown 
to the shipper to be higher in one instance, I believe, and slightly lower 
in the other two instances. 

That was a case where the rail lines wanted to meet the competition 
of water carriers, and it relied on the costs to the shipper to which 
Ihave just referred. 

It was clear from the record, however, that by reason of the differ- 
ence in handling and the difference in time in transit, shrinkage of the 
commodity would be an important item and would importantly affect 
the cost to the shipper. 

In addition to that question of shrinkage which made the two forms 
of transportation unequal, there was also a question of storage at the 
Tampa warehouse and, as I say, there were no rail costs in there. 
There was nothing shown in the record from which it could be con- 
cluded that these rates were shown to be compensatory and because 
of these differences in affecting the cost to the shipper, it was held 
there that the carriers, the respondent carriers had failed to establish 
the burden of proof. 

Miss Ramsey. As I understood this morning, in every case the 
question of whether a rate is compensatory is a separate and distinct 
question from whether it is destructive competition. 

So, I just wanted to clarify the finding here that there had been no 
sufficient evidence that the rates were compensatory, in which, when 
there was a table constructed on the same basis, to a layman, the com- 
parison would look more favorable. 

I don’t attempt to pass judgment, I am not concerned with whether 
the decision was right or wrong. I just want to understand your basis. 

In the other case, you found this comparison, just a listing of com- 
modities, and so on sufficient to show the rate compensatory. In the 
case now under consideration, you just said it was not shown that it 
was compensatory. 

Mr. Freas. I cannot state why this particular evidence was not dis- 
cussed in the report. I don’t find that it was; I understand, however, 
that while it was a part of the record no great emphasis was placed 
on it, and I particularly call attention to the fact that no petition for 
reconsideration or rehearing was filed. 

I mention that only because of what I said about the emphasis 
placed on it. Apparently the parties did not feel that they were 
prejudiced by its not being referred to in the report. 

iss Ramsey. Well, again the question is not whether it was re- 
ferred to in the report—the reference in the report stated that it was 
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not convincingly established that the proposed rates were compensa- 
tory, and I am trying to get clear in my mind what was the basis for 
accepting a comparison of rates as probative in one case and not in 
the other. 

I am sure you wouldn’t say that you first determine whether you 
are going to hold the rates lawful and then decide that the compari- 
son is valid or not to support a preconceived conclusion. I wouldn't 
suggest that, but I am trying to find out what is the standard for ac. 
cepting it in one case and rejecting it in the other. 

Mr. Freas. Well, if we turn to the first page which gives the rates 
that are here in issue, we find car-mileage earnings that seem to range 
from 25.4 cents to 39.9—may I strike that ? 

The report points out the rates were based on estimated costs of 
rail-barge-truck movements from the plant of the supporting shipper. 
then shipping them into Houston. These estimated costs include rates 
quoted by a contract motor carrier which it is admitted lacks an- 
thority to perform the service. 

Now, I cannot say from these exhibits or from glancing at the re- 
port here whether or not it was shown that these were valid com- 
parisons either from the standpoint of the handling characteristics, 
from the question of whether or not the rates were published under 
depressed circumstances, whether they were handpicked rates, or not. 

I would presume that there are missing links of that kind that made 
the comparisons standing by themselves not convincing that these 
rates were sufficiently compensatory under these circumstances, 
Again, the finding is not that they are not compensatory or just and 
reasonable but that they are not shown to be just and reasonable. 

Miss Ramsey. In this case, the opinion stated that it was not con- 
vincingly established, and ‘so far as I was able to ascertain from ex- 
amining your dockets, in each case this was the only evidence in sup- 
port of this rate comparison, and you had exactly the same there [in- 
dicating document]. 

There may be other good reasons for the decision. There may not. 
I don’t want to go into that, but I was just trying to focus upon the 
method of using rate comparisons to prove a rate compensatory, and 
examining it, I couldn’t see why a table was held sufficient in one case 
and not in the other which simply showed the commodity, the origin, 
the destination, distance and yield, without showing when or how 
they were established and the transportation characteristics; and, as 
I say, looking at the rate, it looks like a good deal more difference in 
this case than there is in that [indicating document]. 

Mr. Freas. There were some different circumstances that I am 
aware of and undoubtedly there are others, but one of them particu- 
larly was in the case of the twine on the domestic traffic, some 40 
percent moved by private carrier—40 on the domestic and 75 on the 
import. 

There does not appear to have been any question of proprietary 
competition here. I think that the answer must lie in the fact that 
the showing here was not sufficient to convince the division that these 
comparisons were with rates that meet all the tests that we have here- 
tofore referred to. 

Miss Ramsey. And in each case the Commission must have been 
relying on what it knew outside the record. There was no other in- 
formation in the record in each case; is that correct ? 
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Was it relying on facts known to it but not put into the record? 

Mr. Freas. No,I wouldn’tsay so. _ 

I simply cannot say without a detailed analysis of the record just 
what was in to make the rates comparable or not comparable. 1 do 
want to say, however, that the Commission decides these cases on 
the record, and when I refer to things that are well known to the 
Commission, we, of course, know that there is a certain amount of 
comparability, we will say, between crushed rock and sand, in that 
they are commodities used for the same general purposes in many 
instances. They load in similar ways; they move in the same kind of 
equipment. And I was referring to things of that kind, that I do 
not consider it necessary in each case for the parties to go through 
that whole proceeding and point those things out. I do not mean to 
say that we Recida these things outside the record. 

Those facts, of course, are well known to all the parties and are 
not disputed. If any party raises them, that, of course, is a situation 
where proof will have to be furnished. 

I should add this much to it, too, that as I pointed out earlier, this 
term “compensatory” has a shifting meaning, depending upon the 
circumstances, and I pointed out here particularly the extensive pro- 
prietary competition in the one case and not in the other, and for such 
reasons a rate might be of substantially the same value and yet not 
necessarily be compensatory under those circumstances. 

. All of those things have to be taken into consideration. 

Miss Ramsey. Again in using rate comparisons, the question of 
whether a comparison is persuasive that the rate is compensatory 
can upon your evaluation of competitive considerations; is that 
right 

r. Freas. Under fully similar circumstances and conditions, as, 
for example, 40 to 75 percent proprietary hauling and in the other 
case no proprietary hauling. 

Miss Ramsry. So that even if you have exactly the same evidence 
in two cases, if in one the competitive situation is such that you think 
a reduction is permissible, you will say the rate is compensatory. On 
exactly the same type of evidence in another case if your evaluation 
of the competitive situation is such that you think reduction is not 
desirable, you will hold it not compensatory. 

Mr. Freas. Well, I have said earlier in the day that a rate returning 
something above out-of-pocket costs may be compensatory in some 
circumstances where that is all that the traffic can bear or that com- 
petitive conditions will permit, but in another case a rate may not be 
compensatory unless it returns substantially full cost, depending upon 
the circumstances. 

Here we have one of those circumstances. 

Miss Ramsey. But with rate comparisons, you don’t know whether 
the compared rate of return is fully distributed or out of pocket. It 
doesn’t prove what they returned, does it ? 

Mr. Freas. No, but they are the going rates. 

Miss Ramsry. Well, let’s move on. 

Let’s look at I. & S. M-10340, March 3, 1958, proposed reduced 
= on bottle- or can-carrying cartons from St. Louis, Mo., to 

icago, 

Apparently the rate proposed here was the same as the rate in the 
opposite direction, but you said that no evidence was submitted to 
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show whether the proposed rates would be reasonably compensatory 

other than that the earnings therefrom would be the same as from 
the rate in the opposite direction, and that was held inadequate and 

en rate found not just and reasonable. That is from St. Louis to 
vhicago. 

Now why would that be true—a rate not compensatory? The 
yield obviously is the same in one direction as the other. ~ 

Mr. Frras. Here we have a case, first, where the comparison is not 
with the broad coverage of rates. It indicates the overall situation, 
It is simply with the rate under consideration and one in the reverse 
direction. There isa very limited comparison. 

And in addition to that, it was shown that the rate in the opposite 
direction was depressed by competition, and no such competition was 
indicated here. 

So we have a case where the comparison was not with like rates 
and where it is shown that the particular rate referred to reflected the 
overall situation. 

Miss Ramsry. But here it was the same commodity. 

Mr. Freas. The same commodity, yes. 

Miss Ramsey. But even so, again, it is the competitive situation 
that determines in your judgment as to whether or not the rate was 
compensatory ? 

Mr. Freas. That is one of the factors, but 

Miss Ramsry. I mean here it was the same commodity, over the 
same route, the same mileage, the same points, just a difference in 
direction. What else would it have been ? 

Mr. Freas. But remember that we pointed out earlier today that 
a comparison of a proposed rate with a given other rate, or with a 
very limited number is not entitled to any value. That we must have 
a comparison with other rates, the reasonableness of which is estab- 
lished and that it must be with a sufficient number of other rates to 
indicate that that reflects the proper picture. The comparison with 
just one rate in the first direction shows nothing as to the rate level 
of that carrier. 

Miss Ramsey. But in all cases you have to show that the rate is 
compensatory to be lawful. If you find it lawful that, of course, 
finds it compensatory. 

Mr. Wotverton. Would you yield at that point for a moment? I 
find it necessary to leave the committee at this time in order to keep 
another commitment. 

I would like to make some reference to the very able and capable 
manner in which Miss Ramsey is asking the questions of the witness. 
I think it shows an extraordinary ability by her. And, certainly, 
indicates that she has made a very thorough study of this subject as 
shown by the efficiency with which she is asking questions. And the 
coverage that she has made of these important factors, certainly, has 
relieved the committee of asking as many questions as they might 
otherwise have to ask. 

I wish to compliment Miss Ramsey on the splendid manner in 
which she has performed before this committee today. . _ 

Mr. Freas. If it is appropriate, I would like to join in that obser- 
vation. 

The Cuarmman. I am sure we appreciate the high compliment. 
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Miss Ramsey. Let us take a look at I. & S. 10666 decided June 30, 
1958. “Bakery goods, et cetera, between Wisconsin and Chicago, 


proposed rates on bakery products, between Madison and Chicago,” 


found to be just and reasonable. _ 

Apparently, you have some evidence as to the yield, but the only 
comparison that I find is with the rates from Chicago to Madison 
which is proposed to apply in the reverse direction and which have 
been in effect on the lines of one or more carriers over 4 years. 

Is there any basis for that decision other than that the proposed 
rates were identical with the rates on the same commodities in the 
opposite direction ? : 

Mr. Freas. I would merely like to point out that you have already 
noticed that there were yields in there. 

And I would like to — out further that the record shows that 
traffic in addition to bakery goods moving at the three lowest mini- 
mum weights would probably be loaded in the same equipment. 

I am still extremely reluctant to more than call attention to those 
facts because that is a proceeding that is presently pending on peti- 
tion for reconsideration. 

Miss Ramsey. I don’t want to go into anything under consideration. 
I didn’t find it on this list here. But if it is, why we will defer that 
for the time being. It is not on this list that I have. 

Mr. Freas. I beg your pardon, it is not on that list and not on my 
list, either, but there is a petition. Apparently, just overlooked on the 
list—there is a petition before the Commission at the present time for 
reconsideration. 

Miss Ramsey. We will have to skip that for the time being. 

Mr. Freas. I am sorry it was not on the list. 

Miss Ramsey. Let us look at 10903. I do not believe that is on the 
list. Proposed tank load rate on tallow from Boston to Newark, 
N.J. There were rate comparisons there. Tallow, which is an edible 
product and requires cleaning of the tanks—the evidence shows 
that it requires cleaning—was compared with naphthalene, liquid 
latex and so on which did not require cleaning. You had a proposed 
report by Examiner Hosmer, recommending that the rate ti found 
not to be just and reasonable but the decision was that it was just 
and reasonable in spite of the affirmative evidence of difference in the 
compared commodities. Perhaps you could tell us why that was? 

Mr. Freas. From the decision I would say that, certainly, it is very 
important in the consideration there one of them was the yield. It 
was 97 cents per truck under the rate then in effect, and by reason 
of a lower rate with a higher minimum of earnings would not be 
reduced, but it would be increased to 99 cents. 

Not only are earnings of 94 and 99 cents pretty high, for 225 miles— 
of course, the distance of the haul is always an important considera- 
tion in determining the level of the earnings, but those earnings are 
compared in the report with respondent’s average operating costs 
for all traffic in 1957 of 47.3 cents. So the range from 47.3 to 94 
and 99 cents, is so great that even considering the question of cleaning 
tanks that you referred to, I do not believe there is any room for 


doubt in the Commission’s mind about those rates being compensa- 
tory. 
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Miss Ramsry. Again, you are drawing upon your general knowledge 
to reach the conclusion that because of these differences in the special- 
ized equipment and so on, that the expenses were not so much greater 
on that traffic as to make invalid a comparison with the average of 
the commodities, all commodities hauled ? 

Mr. Freas. Of course, the Commission has to use a certain amount 
of judgment in evaluating the facts. We, as I stated in my prepared 
report, get regular and periodic reports and we make calculations of 
earnings, and the Commission does know as a matter of knowledge 
gained through the handling of this that under these conditions 94 
and 99 cents is not a bad yield. 

Experience and judgment do enter into it. We did not draw on 
facts outside of the record. 

Miss Ramsey. Are these available and established as such that 
the parties can look to them, so that they can forecast what you are 
going to take into account, when you are going to say that the op- 
ponent has not borne his burden of proof because he has not proven 
certain things and when you know from your experience that the yield 
is enough to be compensatory ? 

Mr. Freas. Well, our cost finding section gets out reports regularly 
that are available to the public. And in cases where the quantum of 
evidence is great, the margin as great as it is here, I do not think that 
anybody is in any way misled by any lack of knowledge as to what 
the Commission’s judgment might be. 

ii ce point out here, too, that no decision for reconsideration was 
ed. 

I think it seems to me it would be going to unusual extremes to try 
to set out all of the reasons why even though the average operating 
costs were only 47.3 cents, nevertheless we question 94 cents in this 
particular situation. 

Miss Ramsey. Apparently, you regarded that as so certain that you 
felt, justified in basing your decision on it, even though there was no 
definite evidence in the record—though the examiner reached a dif- 
ferent conclusion. At least, it is not so certain but there is room for 
a difference of opinion—there was a recommended report of the exami- 
ner to the contrary. 

Mr. Freas. This was largely by reason of the 2-to-1 ratio as between 
the compared rates. 

Miss Ramsey. He found the evidence insufficient and the Commis- 
sion reached a different conclusion. 

Mr. Freas. I believe he found it insufficient in part by reason of the 
fact that there was small participation by another carrier. That is 
referred to in the special opinion. That was for an 18-mile haul, 

The increase would be from $17 to $18, an average earning of $1 
pe loaded mile. That the margin here was such as to certainly not, in 
the Division’s opinion, make that rate comparison all controlling. 

I want to emphasize again, as I did earlier, that by reason of the 
higher minimum under the proposed rates, the earnings actually are 
higher under the proposed rate than they are under the prior rate. 

Miss Ramsey. And is that a general proposition of the Commission 
that if you reduce the rates and increase the minimum so that the total 
yield per load is greater than in itself is sufficient to justify the rates! 

Mr. Freas. No; it is not. It is a circumstance that must be con- 
sidered. If evidence is available showing that the actual loadings are 
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substantially above the minimum that would, of course, affect the 
weight of it, but it is a circumstance that is entitled to consideration— 
not controlling. 

Miss Ramsey. Perhaps you can enlarge upon what the circumstances 
are that are controlling, if you will look at 10682. That was a pro- 

d reduced truckload rate on flavoring sirup from Dallas and Fort 
Worth to St. Louis, which you found just and reasonable. 

The protestant had put in some cost estimates based on the respond- 
ent’s average operating cost which was unfavorable. Respondent had 
submitted some cost estimates without underlying data. So, appar- 
ently, you did not pay much attention to that. But the proposed rate 
here would yield a minimum exceeding by $38 the minimum revenue 
under the present rates. Apparently, that is it. 

Mr. Freas. Apparently what? 

Miss Ramsey. It was the fact that the minimum truckload reve- 
nue would be $38 greater under the reduced rates, with higher mini- 
mum weight than at the present rate. 

Mr. Freas. That is right. In that respect this case is comparable 
to one we last discussed. 

Miss Ramsey. Here you had no cost evidence, but you assume, do 
you, that if the gross revenue is greater, therefore, it would be com- 
pensatory because of the greater loading? 

Mr. Freas. No. As I said a while ago, we do not assume that 
from this one fact alone, but it is a circumstance that is considered. 

Miss Ramsey. What are the circumstances then going into the con- 
sideration in this particular case ? 

Mr. Freas. The cost evidence was put in by both parties in this 

case. 
It was pointed out: (1) the respondents objected because there was 
no underlying data. Likewise, protestant’s was rejected because there 
was no underlying data. Likewise, protestant’s was rejected because 
system averages included, also, less than truck traffic and it was not 
convincing that their cost study was any more reliable. 

Here, also, we have a situation of a carrier trying to attract traffic 
from private carriers and the prospects for profit to the respondent 
in this case would be better under the proposed rate than it would 
under the present rate—the rate that was in effect prior to that. 

Miss Ramsey. This case again presents the question of the sig- 
nificance of the fact that the yield at the reduced rate with a higher 
minimum weight will be greater. Whether you accept that as a test 
of compensativeness or whether you do not, again depends upon the 
competitive situation. 

r. Freas. Let me say that in both of these cases the fact that the 
earnings under the proposed rate were better than under the rate 
prior—previously in effect, was a circumstance that was considered and 
given weight but I would not say that in either case it was controlling. 

Miss Ramsry. Whether it is controlling or not depends upon the 
competitive situation; is that true? 

r. Freas. In the case where the carrier is trying to meet private 
competition, certainly, that is a factor that would be taken into 
consideration. 

I would say that the mere fact that the proposed rate returned more 
revenue, standing by itself, would not be controlling in any case, but 
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coupled with other things will convince reasonable people that a rate 
is just and reasonable under those circumstances. 

I might point out, also, that in many of these cases, the line between 
finding just and reasonable and finding it not shown to be just and 
reasonable is frequently a very fine line and it calls for discriminatin 
judgment. I think that fact is illustrated by the fact that in this 
particular case, it is indicated—and this particular case may be 
pretty close one, because of the three Commissioners on division 9 
there was a dissent. 

One Commissioner thought that the respondent had failed to satisfy 
the burden of proving the rate reasonably compensatory. - 

Many of these cases are extremely difficult. But the answer has to 
be arrived at by considering the entire record and it is hardly eyer 
that every factor that is entitled to weight points to the same diree- 
tion. There are offsetting factors. And it 1s a matter of exercising 
informed judgment as to the overall weight in those considerations, ~ 

Miss Ramsey. 10740—is that one of those we have to pass by? 

Mr. Freas. Yes, that is pending on petition. 

Miss Ramsey. All right. 

Let us go to 10884 then. That was decided July 17, 1958, proposed 
reduced motor carrier rate on zine ingots from New York to Lan- 
‘aster, Pa. Found just and reasonable. 

The proposed rate would yield minimum revenues of $140.40 per 
truck, and 95 cents a truck-mile for a distance of 148 miles. The 
opinion said, “Such revenue appears to be reasonably compensatory.” 
Apparently, that was all there is. No cost evidence, no comparison, 
no showing of average revenue and expenses; only the yield of 95 
cents per truck. 

Do you think that just on a case like that the Commission, drawing 
on its experience, can say that this is compensatory ? 

Mr. Freas. No, I don’t think that that was all of the evidence that 
there was. The record shows that the shipper claimed it could only 
pay 39 cents and that otherwise it would resort to private competition. 

It was a case here again where the carrier had to publish a rate of 
this volume if it wanted to participate in the traffic. Competition was 
with private carriers, There was no rail competition alleged here. 

Miss Ramsey. All right. 

When I said “the only evidence,” I meant the only evidence on the 
question whether it was compensatory. 

Again, if there is competition of private carriers, you will accept 
there without any cost data, any rate comparison, any showing of a 
higher yield, any showing of comparison of that with average reve- 
nue; is that a general proposition ? 

Mr. Freas. We cannot force the shippers to come in with cost 
statements. However, if a shipper says that he can do that, it isa 
little difficult for the carriers or for us to outguess as to whether he is 
bluffing or whether he means it. 

In this case, he said that he favored common-carrier transporta- 
tion and that he would be willing to pay the 39 cents. But he also 
stated that his company’s estimated costs were only 35 cents, That 
leaves us some margin between his estimated cost of record and the 
39 cents that the carrier wanted to establish. 

Miss Ramsey. That was his cost. That had nothing to do with the 
cost of the carrier rendering the service. 
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Mr. Freas. Well, it did to the extent that it measured the rate that 
the carrier could assess if it wanted to participate in the traffic. 

Miss Ramsey. To meet the competition of the private carriers, is 
it permissible for a carrier to charge rates that are not compensatory ? 

Mr. Freas. No. Again, here we have 95 cents a truck-mile for 148 
miles, which the Commission should know and does know from its 
experience is pretty good revenue. 

Miss Ramsey. In other words, there are classes of cases where the 
proponent does not have to present any evidence. He can calculate 
the yield just from the tariff, and if the Commission knows from 
its experience that that rate is compensatory, then it is found just 
and lawful without any evidence whatever, but if the Commission 
does not happen to know from experience, then he has to present 
evidence. 

Mr. Freas. No. 

Miss Ramsey. Am I right on that ? 

Mr. Freas. I would not agree to that at all, but I do say, as I said 
before, one reason why we have the Commission is so there would be 
a body of men that would acquaint itself with circumstances on trans- 
portation and would continuously try to understand it, develop data 
through its statistics and annual reports and so forth, and would 
exercise judgment in the light of its informed experience. 

Miss Ramsey. Isn’t there a difference between exercising judgment 
and appraising records, evidence that is in the record and taking 
official notice, or in some way supplying information necessary for the 
basis of the decision which is not in the record ? 

Mr. Freas. This information was in the record—95 cents a truck- 
mile for 148 miles. And it is information taken from the record and 
appraised in the light of the experience that I referred to. 

Miss Ramsry. In most cases you find that if the proponent comes 
in and shows that he earned so much a truck-mile, he gets thrown out 
by saying, “You have not borne the burden of proof,” but if the 
Commission in its judgment, without any evidence in the record, 
decides that that is compensatory, why all well and good. 

Mr. Freas. I will agree that in many cases, if that is the way the 
respondent came in, that he would not get very far. But again, we 
have to bear in mind the range in which that evidence falls and the 
extent to which there is any contention about it. 

Here there was no rail competition at all. There was no appear- 
ance for protestant. And these figures that we have are coupled, of 
course, with the verified statements of the respondents. 

When they come in and point out that their earnings are very high 
and they contend that those earnings are proper and the protestant 
does not even show up, does not enter an appearance, I think that 
possibly there are some cases where as close a scrutiny is hardly 
justified as would be the case if they were challenged. If they were, 
Ithink it would require further proof. 

Miss Ramsey. We have been talking about competition. You speak 
of these rates being so high, the revenues are so much higher than 
average that you are justified in finding them not too low, but if 
they are so high, so much higher that without any evidence you can 
be sure that they are not below a reasonable minimum, aren’t they, 
perhaps, getting so high that, perhaps, they might be unreasonably 
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high ? Do you ever consider it from the aspect of justice to the 
shipper ¢ 

vir. Freas. Well, concerning that we, of course, keep ourselves in- 
formed as to the overall earnings of all forms of transportation, if 
their rates were exorbitant in any substantial degree that would, 
probably show up in their overall. But more than that, if they are 
exorbitant it won’t take very long before the one who is called upon 
to pay them will register a protest. 

In recent years we have not had many complaints about rates being 
exorbitant. Our workload has to do with those where the carrier 
is going down to what their competitors find destructive. It is pos- 
sible that some rates might be in that class. 

Miss Ramsey. But, apparently, the range between the lowest mini- 
mum and the highest maximum is so very great that you feel that 
you can take official notice that the rate is so much higher than the 
reasonable minimum as to say that it is lawful without any supporting 
evidence, and yet you do not think there is any danger, that it might 
be crowding over the other line so that you need some evidence to 
show that it was not unreasonably high ? 

Mr. Freas. If we have any suggestion that those rates are exorbitant, 
of course, we would look into it. 

I do not want to let the observation “without any supporting evi- 
semen go by because I contend that there was supporting evidence 

ere. 

Miss Ramsey. At the beginning of our inquiry this morning, we 
adverted to your statement that ideally the low cost carrier should 
set the pattern and that the high cost carrier then would be permitted 
to meet those rates. 

How in practice do you apply that principle and in how many cases 
do you have any evidence upon which to base the application of that 
principle? 

Mr. Freas. Relatively the cases in which we have that evidence, 
unfortunately, are relatively few. I think we have gone to quite some 
lengths both through our decisions and through all of our other inter- 
ests to point out the desirability of that, and I think we are getting 
better cost evidence right along, but we have a long ways to go. But 
the fact that we do not get it in many cases is the explanation as to 
why we have so many cases in which we do not find that the rate is 
either just or unjust but simply they have not shown it to be just and 
reasonable. 

Miss Ramsey. And yet in a great many cases you do uphold the 
rate without knowing who is the low-cost carrier. What is the sig- 
nificance of that principle when in practically no cases do you have 
the evidence that enables you to apply it? 

Mr. Freas. Well, if we had the evidence, there are cases where we 
find that the rate has not been shown to be just and reasonable, where 
we could find they were just and reasonable, and I would think that 
by reason of getting decisions of that kind that the carriers would 
realize that it was to their advantage to show it. 

I think in some measure they do. We are getting more and more 
of that. 

Miss Ramsgy. Have there been any decisions, say, in the last 6 
months where you have applied that principle? . Perhaps, you can’t 
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and. Have there been any decisions in the last year where you 

aos hed applied that principle? If so, Ithink it would be very valu- 

able to the subcommittee if you could furnish that and identify those 
eases and explain how it applied. 

Mr. Freas. I do not —, now think of any. But if we may, we 

would like to look around, and if we find any submit them for the 


rd. 
ro Miss Ramsey. That will be very hel ful. 

The Cuarman. Mr. Freas, you did not call on any other member 
of the Commission? I wondered in view of that, that you have not 
called upon any other member of the Commission if some other mem- 
ber of the Commission would like to have some comment on all of 
this. 

We want to give everyone an opportunity, of course, to be com- 

tely satisfied. 
Ptr Freas. I shall be most happy to have anyone or all of them 
supplement or correct what I have said. 

itr. O’Hara. I am sure there are such like among Members of 


Ce Freas. I think our own decisions which not infreqeuntly con- 
tain dissents show that there are differences. And as I pointed out a 
while ago, many of these cases are admittedly very close. And it 
would be most unusual if 11 people on cases as close as some of these 
are, would always come up with the same answer. 

The Cuarmman. Do you have anything else? 

Miss Ramsry. I have more cases along the same line. If you want 
to adjourn we might cover them later. 

The Cuarrman. There is no particular reason of going on and on 
with the same type of cases if the principle has been established. That 
is the point. 

As to the case that I referred to a moment ago, I didn’t want to 
leave the record so completely devoid of any identification. In view 
of that, I have here a copy of the report which a member of the staff 
has obtained, and I observe the case was in Texas, Houston, and New 
Orleans, and I do observe this that the report is considered to still be 
pending, time has been granted for the filing of a petition for recon- 
sideration. 

I would not want the record to show that we were in any way trying 
to appear to be going into pending matters before the Commission. 
Certainly, I want that to be made very clear. 

Mr. Freas. We appreciate that. 

The Cuarrman. Even though it is pending, here is one that I think 
I could appropriately inquire into that is the discussion yesterday 
with the panel that we had here—an outstanding panel—and in that 
it was with reference to the availability of records. 

I was a little bit surprised to see that even though it is a public 
record, the action of the Division certifying the entire case—al- 
though I assume it is a public record, I find that is considered not to be 
a public record, and therefore not available for anyone to see. 

just wondered if we could get some clarification on that. 

Mr. Freas. That certification is not by a formal order of the Com- 
mission, but I think I am correct in saying that it is by a minute which 
we do not consider public in the sense that anyone goes there and 
looks at it, but which is open to the parties to the proceeding. 
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The Cuartrman, In other words, it is open to the parties 

Mr. Freas. Yes. 

The Cuarrman. Involved in the case. 

Mr. Freas. That is right. 

The Cuairman. But it is not considered a part of the public record? 

Mr. Freas. That has been the practice, as I understand it for years, 
yes. 

The Cuatrman. Does that. mean that the Commission has a pro- 
cedure it pursues that the recommendations of a division to the full 
Commission, whatever the division has made in the case, is not 9 
formal proceeding and, therefore, a part of the record ? 

Mr. Fras. Well, the procedure is provided for in the organization 
minutes. Attention is called to section 17-3 reading in part as 
follows: 





Every vote and official act of the Commission or of any division, individual 
Commissioner, or Board, shall be entered of record, and such record shall be 
made public upon the request of any participant. 

That is why I say that the minutes of the Commission respecting 
this matter are open to any party interested in it. 

The Cuairman. I do not know of any party interested from the 
standpoint of policy moreso than this committee. 

Mr. Freas. I am sure that that record would be open to this com- 
mittee. 

The CuHarmrman. Well, the report of the staff was that it was not 
considered to be made public, and therefore not available because it 
was a pending matter. I thought there might be some misunder- 
standing. 

Mr. Freas. I think possibly there was a misunderstanding. 

The Cuarmman. Going back and forth between your Commission 
and the subcommittee ? 

Mr. Freas. I was going to say that I think probably there may 
have been some misunderstanding insofar as that request may have 
been directed to this minute of the Commission that I am referring to. 
I am certain that if there was a request for that, there would be no 
hesitancy to make that available to you and the staff. 

The Cuairman. I am glad to get that clarified. I do want, I think, 
and members of this committee have agreed with me on that—that 
any personal note, a minute by any individual Commissioner, that is 
more personal to them. 

I have some question as to whether or not we should try to extract 
that from individual members. I feel that is something personal 
to the individual Commissioner. 

Mr. Freas. I think it is those things that we thought were involved 
here. I do not think that it was understood that there was any re- 
quest to see the minute of the Commission that was withheld. 

The Cuarman. Very well. 

I am sure that we have a better understanding. There is one other 
thing this afternoon. You didn’t want to go into that? 

Mr. Lisuman. Not this afternoon, in view of the other engagements 
of the committee. 

The Cuarrman. We can very well dispose of it in the morning! 

Mr. LisHmMan. We can dispose of it in the morning. 

The Cuarrman. Very well. 
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In your statement on page 5 you referred to “the Transportation 
Act of 1958 added to the rule of ratemaking the following provision” 
and then you went ahead and stated that provision. pe “the full 
effect of the rule of ratemaking is set forth in the appendix.” 

You stated that the act of 1958— 


jn proceedings involving competition between carriers of different modes of 
transportation, rates of a carrier shall not be held up to a particular level to 
protect the traffic of any other mode of transportation, giving due consideration 
to the objectives of the national transportation policy. 


In referring to that you and, I suppose, the Commission, recognize 
that as an amendment to the act included in the Transportation Act 
of 1958; is that true ? 

Mr. Freas. We do. 

The Cuarrman. And I assume from your reference to the act, along 
with the other matters considered in the rule of ratemaking, that that 
becomes a part for consideration in determining the rates. 

Is that the position the Commission takes ? 

Mr. Freas. That is right. It is our purpose not to hold the rates 
to protect the traffic of another mode of transportation. 

The CHarrMAN. That is recognized in the principle of ratemaking 
by the Congress ? 

‘Mr. Freas. Well, let me put it this way. It will be recalled from 
discussions had that there was a feeling that the Commission was 
holding an umbrella over certain carriers. I tried to explain hereto- 
fore that we were not doing that. At least, that was not our purpose. 
And if some isolated cases indicated that, that was not what we were 
trying todo. If the Commission did do that, and if the law permitted 
it, then it, certainly, was a change in the law. But, as I say, we didn’t 
think we were doing it then, we don’t think we are doing it now. 

But it is, certainly, an emphasis in the statute that makes it very 
clear that it should not be done. And we are governed accordingly. 

The CuarrmMAn. The reason I raise the question and I do this 
merely from the standpoint of bringing up a question which I think is 
appropriate and it is a part of this whole matter, the acts of Congress 
in policy matters—it isn’t anything of a personal nature—I want you 
to know that and every member of the Commission—but one member 
of the Commission within 4 days after the enactment, made a speech 
toa group, in August of 1958—August 16—which startled me and I 
was surprised, because he virtually said that the Congress had just 
acted without any bearing to it whatsoever. And he practically 
stated that he was not sure that the language represented any con- 
siderable change in the Commission’s power or the Commission’s in- 
terpretation of power or interpretation of it or revision of it, and he 
did say it was his view; but further than that he said it was in line 
with the Commission’s position. 

The point I raise is that the Congress did pass the act. I think 
there are people that feel that it was a substantial policy; certainly, a 
firm position made policywise. And before an opportunity was pre- 
sented to bring it to the attention of the Commission for its considera- 
tio of any case that might be brought on for consideration 
of this, then the person’s personal views on the policy matter is 
publicized and it seems to me that was not a recognition that Con- 
gress had given any consideration to an important policy matter. 
And I felt that it was one of those very knotty controversial prob- 
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lems of great interest to the various modes of transportation. And 
I had a feeling that because of the controversial nature of it and be. 
cause of the record that is made there will be some contest on it and, 
probably, to the extent that the courts will have to pass on it. 

I raise the question as to a member of a regulatory agency as to the 
advisability within 4 days after the Congress passed it, speaking to 
the general public throughout the country, that the Congress did take 
action on this, but it had no meaning to it whatsoever. 

I think that the powers to regulate commerce derive from the Con- 
stitution of the United States and are delegated to Congress. And 
it seems to me that when a position like this was taken, and another 
speech of the same manner made within a month after that, and J 
understand another member of the Commission made a similar speech 
to somebody else in line with it. 

The question that I think is proper, is this an example that mem- 
bers of a regulatory agency have the right to take the position that 
if the Congress passes on it, they are going to amend it, as we say 
when we get out campaigning, and announce to the whole country of 
the United States that Congress did act on it but didn’t do anything! 

Even so what might finally be the courts would hold on that, I 
should like to inquire about the propriety of a member of a regula- 
tory Commission taking that position before there was an opportunity 
for a discussion among the industry and the general public and 
shippers. And as I have said heretofore, there has been another ex- 
ample of it today. I have not heard one statement that has been 
made in all of this discussion, in consideration of all of these matters, 
in the interest of the public who is to be helped, but it is a matter of 
determining as to who is able to get along in the industry, and I have 
raised the question on many occasions, that the Interstate Commerce 
Act, the authority and power derived from the Constitution, by action 
of Congress, so far as just a mode authorized a common carrier or the 
whole thing is dead. 

We have been in these hearings since 1955 on this entire question. 
I do not find that that consideration is emphasized very much along 
the line anywhere. 

I just have this to say. I do not mind saying that those who made 
those statements, I think they should be given an opportunity, if they 
want it, to state as to what might have been said on this question, 
regarding the haste with which these speeches and personal opinions 
were silt after the action of Congress on a very important policy 
matter. 

I do not in any way take the position that members of the Com- 
mission should not accept invitations to speak to the industry. Cer- 
tainly, that is perfectly allright. But it is surprising to find out after 
long and careful consideration, working pretty hard and pretty dili- 
gently in the Congress on the matter—it is surprising to find the 
quite controversial subject we know it is, then for a member who is in 
an important position to speak thusly, and then to take that position 
im these speeches that have been made. 

And I raise a serious question as to whether or not some feel, that 
occupying the position that they do, to state what the policy and in all 
regards what the Congress itself created or had said about the pro- 
priety of it. I do not know if you are familiar with those speeches or 
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not. I know how some feel, because they were publicized and mime- 
ographed and scattered around. 

I certainly would be glad to have any comments from anyone that 
might want to comment on them, but I do think that it is a pretty 
serious matter. , 

Mr. Hurcutnson. I am sure you are referring to remarks that I 
made and. 

The CuatrMAn. Yes, I do, because I have a copy of the speech here 
that you made on it, both in Texas and in Atlantic City. _ 

Mr. Hurcutnson. What I intended to say, Mr. Chairman—what 
I thought I said was that the action of the Congress prohibits the 
Commission from doing that. which the Commission has historically 
taken the position it does not doanyway. ; 

If you will note, Mr. Chairman, I believe you will find that in the 
statements with respect to that, I was careful to say that it will not 
be presumed that the Congress acted in vain—that this change, was 
a focusing on the law. What I intended to say was that it required 
little change in the action that the Commission had taken in the past 
or in the interpretation of the act by the Commission, interpretation 
by the Commission, of its power undertheact.  _ 

I, certainly, did not mean to say it was ineffective and I was careful 
to point out, I though, that it was otherwise, that it was not in vain. 
My remarks might have been construed other than as intended. 

My sole and only purpose was to shed light on what the meaning of 
the action of the Coagreak was. I had no other purpose. I felt that 
I had the right to do that, and in doing that be helpful to, perhaps, 
some members of the industry and the shippers, who were not as 
familiar with the action of the Congress as I was. 

Mr. Chairman, if you desire anything further along that line, I will 
be glad to supply anything you want. But I just make that brief re- 
ply to the chairman’s remarks at this time. 

he Cuarrman. I think, Commissioner, that you have a right to 
make any statement along this line. The question I raise is as to the 
propriety of trying to say that the act of Congress which worked long 
and hard and diligently and came up with a change in the law, which 
was an important section of that act—and I think in all fairness to you 
that I will agree that language was going to be effective— 

Mr. Hurcuinson. May I say this, I was not trying to say that. I 
do not think I said that. I think that what I did say can very well 
stand on its own wording. I will be happy, of course, to present it. 

The Cuarrman. That part referred to regarding the statement, is 
on page 13 of your printed speech and I quote: 

“The first sentence of this provision would seem to modify the language of 
section 15a(2), which provides that the Commission “shall give due considera- 
tion, among other factors, to the effect of rates on the movement of traffic by 
the carrier or carriers for which the rates are prescribed.” 

The report of the Senate committee, however, makes it clear that the principle 
but not the exclusive emphasis in a competitive ratemaking situation involving 
different modes of transportation will be on conditions relating to the movement 
of the traffic by the mode to which the rate applies. Considering the language 
of the amendment in the light of the report of the committee, it is likely that 
the Congress did not intend to restrict the Commission so that it could not, in 
4 proper proceeding, look at the other factors as contemplated by section 15a (2). 

The second sentence of the amendment carries the prohibition against re- 


quiring rates to be held up to a particular level to protect the traffic of another 
mode of transportation, but this prohibition is modified to some extent in that 














5432 REGULATORY COMMISSIONS AND AGENCIES 


the Commission is admonished to give due consideration to the objectives of 
the national transportation policy. 

Under the rules of statutory construction, the amendment is presumed to 
accomplish some purpose since Congress will not be said to have acted in vain, 
Frankly, I must say that I am not sure that this language represents any con. 
siderable change in the Commission’s powers or requires substantial revision of 
the Commission’s interpretations of its powers in this respect. While this js 
my own view, it is in line with the Commission’s position that it does not now 
require carriers to maintain rates at levels solely to protect competing carri 
although this may be the incidental effect, in some instances, of the discharge 
of our responsibilities under the national transportation policy. Therefore, it 
would seem that this provision prohibits the Commission from doing only that 
which it takes the position it does not do any way. The amendment, to m 
restates what is already considered to be the Commission’s responsibility under 
the ratemaking provision of the Interstate Commerce Act. 

Which to me in effect is saying that Congress spoke and said 
nothing. 

Mr. Hurcurson. May I say again that that was not my intention, 

The CuatrmaN. I have had a lot of people, Commissioner, to bring 
that to my attention, and that is the way they felt about it. So I say, 
apparently, there is going to be a contest on these things, I imagine 
until they finally are resolved, to get an interpretation of them. 

I think the language in the report, both in the Senate and the House, 
is very clear on it, and I am not saying that this is a matter with any 
personal feeling in it—I want you to know that—it is a matter of 
principle involved. 

Mr. Hurcninson. I fully understand that, of course. 

The Cuarrman. Apparently, from what has been brought to my 
attention, decisions of the Commission reflect the policy, as was stated 
in your analysis, of the thing within such a short period of time after 
the President signed the bill. 

That is a matter that I thought, since we were here, it would be 
highly appropriate to cover it, a matter of interpretation and admin- 
istration of laws the Congress itself passed. 

Mr. Hutcuinson. I concur in the statement that Chairman Freas 
made on it. As I understand it, the Commission has taken the position 
that the 

The Cuarrman. We do not need to argue it any further. I did 
that last year, and I think the answer in that argument is that the 
Congress acted. 

Mr. Hutcurnson. May I say this? 

The Cuatrman. If the Congress had not felt otherwise, it would not 
have acted. 

Mr. Hutcuinson. I do not understand that the Commission has ever 
taken the position that it has any power to do that. And again, Mr. 
Chairman, it is not my intention to say that the action of the Congress 
was naught. That is not my intention and I do not think I said that. 

The Cuarrman. The language, I will reiterate, I think you did 
say that. 

Mr. Freas. Mr. Chairman, I would like to make a slight further com- 
ment, if I may, about the remarks you have made. I thought that you 
had said right here today you heard a lot of discussion about the 
interests of the various forms of transportation, but indicated there 
was a lack of emphasis placed upon the public interest. If I cor- 
rectly understood you there, I would like to point out that in my 
statement in referring to the national transportation policy and to 
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the admonitions to promote safe, adequate, economic, and efficient 
service and foster sound economic conditions in transportation among 
the carriers, that I take that to be the reflection of the Congress 
consideration of the public interest, which certainly is ours. 

The rate policies that I have tried to explain here that we pursue 
are made not for the protection of the carriers but are made in the 

ublic interest, and that was what I wanted to emphasize. 

We take the position, as I think Congress does, that, of course, we 
want to prevent that which is exorbitant and excessive, but that it is in 
the Siac interest that we have an adequate transportation system. 
And it is our endeavor to avoid that which is destructive, so that we 
may have a healthy transportation system, not for the sake of that 
system but because it is necessary to satisfy the needs of the shipping 

blic. 

"Gee further word respecting this change in legislation: 

The CuatrMan. Before you leave that, I am glad that I brought the 
question up because at least we get something in the record to show 
that the public interest is involved here. Even though you did read 
the exact policy in the record and referred to it—the transportation 
policy—the explanation of one of these cases that you were asked 
about was otherwise as to that particular mode or competing mode. 

Mr. Freas. I am happy to have had this opportunity—to have had 
the opportunity to make clear that all of these are to the end that we 
may have the kind of transportation which the public, including the 

ostal service and national defense, interests require. 

I would like to say one further word about the new legislation. 
Undoubtedly, this Commission will be called upon in the course of its 
decisions to give its views of that legislation, and when that time 
comes we will try to do so as fairly and honestly as wecan. Iam not 
aware of any decisions so far in which that has come up. But I am 
just saying that it is a matter that inevitably will come before the 
Commission. 

I had circulated almost immediately after the enactment of the law 
to all interested staff members copies of the record, complete copies 
of the reports of the committees both on the House and on the Senate 
side, and copies of the acts themselves, and called their particular at- 
tention to it, asked them to familiarize themselves with them and to see 
that in the work that they did in connection with these decisions the 
wishes of the Congress would be fully carried out. It will be the 
Commission’s purpose to comply with the wishes of the Congress as 
it understands them. 

The Cuatrman. I am glad to have that, too. 

The hour, of course, is quite late. Do you have anything further? 

Miss Ramsey. Judge, did you have anything that you wanted to 


gs 
r. Mircnetn. No; I did not. 

The Carrman. Since it is after 4:30, the committee will adjourn 
until 10 o’clock in the morning. We will start immediately at that 
hour in order that we can start to cover the rest of these policy mat- 
ters by noon. 


I imagine you gentlemen have other things that you need to do at 
the Commission. 
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Mr. Freas. May I ask, Mr. Chairman, and maybe it could be off the 
record, if you wish, could you tell me whether or not we are through 
with these I. & S. rate cases? I am asking the question simply because 
some members of the staff are here. If we have covered that phase of 
it, it will not be necessary for them to be here tomorrow. 

The Cuarrman, I think we have covered them sufficiently for the 
record because all we wanted to do was to get into the general area 
of it, and a few examples have been used and I think anything further 
would be just adding to the record. 

Mr. Freas. Thank you. 

The Cuarrman. I think we have covered that. 

The committee will adjourn until 10 o’clock in the morning. 

(Whereupon, the hearing was recessed, to reconvene at 10 am. 
Friday, November 21, 1958.) , 


IN 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


FRIDAY, NOVEMBER 21, 1958 


House or REPRESENTATIVES, 
SpectAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in 
room 1834, New House Office Building, Hon. Oren Harris (chairman 
of the full committee) presiding. "Me 

Present : Representatives Harris, Williams, Mack, and O’Hara._ 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Mary Louise eee ene: Herman C. Beasley of the subcom- 
mittee staff; and R. W. Martin, administrative assistant. 

The Cuarrman. The committee will come to order. 

Resuming the hearings this morning, the subject for discussion will 
be the procedural matters relating to the Interstate Commerce Com- 
mission, and discussion of the application of the principles involved 
in the handling, as an example, of physical acquisition and control of 
the Central of Georgia ee Co. 

Yesterday, we had a great deal on suspension and ratemaking, that 
is, the standards that were followed in determining the lawfulness of 
rates of carriers, and so forth. 

Today, the nature and extent of investigations made by the Com- 
mission in addition to the policies followed, will be the subject this 
morning, and I assume the most expeditious way to proceed is to have 
you proceed, Mr. Lishman. 

Mr. Lisuman. Mr. Chairman, we have a few general preliminary 
questions concerning hearing examiners which we would like to have 
on the record for informational purposes. 


TESTIMONY OF HON. HOWARD FREAS, ACCOMPANIED BY ROBERT 
GINNANE, SAMUEL TOWNE, HAROLD McCOY, VERNON BAKER, 
STEPHAN APLIN, HENRY WALTER, AND PAUL COYLE—Resumed 


Mr. Lisuman. Mr. Chairman, how are hearing examiners appointed 
to do Commission work? 


Mr. Freas. rag 3 are appointed from the Civil Service Register. 
Mr. Lispman. Do these examiners have any | paps training in 
transportation matters, before they are appointed ? 


Mr. Freas. They are all attorneys, and I would say have varying 
amounts of training in specific transportation matters. 
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The amount of training would depend to a large extent on the 
classification in which they are appointed, but within each classifieg. 
tion some have quite a bit of training; others have very little. 

Mr. Lisoman. What steps does the Commission take when a new 
examiner is employed to train him for the task to which he would 
be assigned as hearing examiner ? 

Mr. Freas. The matter of training new employees is one that falls 
largely upon the bureau heads in which those employees are employed, 

We have three bureaus in which we have hearing examiners: The 
Bureau of Operating Rights, the Bureau of Rates and Practices, and 
the Bureau of Finance. 

The directors of those three bureaus are present here, and they are 
the ones who are directly in contact with that and can probably give 
the best answers to questions of that nature. c 

I think the work is generally along the same lines in the three 
bureaus, and if it is satisfactory, I would like, first, Mr. Paul Coyle, 
the Director of the Bureau of Operating Rights, to answer your ques- 
tion. 

Mr. Lisuman. I think it would be very useful information for the 
subcommittee to have, to know how a new examiner, who is probably 
going to be assigned to very important work, is trained by the Com- 
mission. 

Mr. Freas. I think so, and if I may, I would ask Mr. Coyle to come 
up. 

The CuartrmaNn. I think you should identify yourself for the ree- 
ord, Mr. Coyle. 

Mr. Corte. My name is Paul Coyle, Director of the Commission's 
Bureau of Operating Rights. 

Mr. Lisuman. Is the witness going to be sworn ? 

The Cuamman. Do you solemnly swear that the testimony you are 
going to give this committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Mr. Corte. I do. 

Mr. LisomMan. We have done that with every witness. 

Mr. Corte. That is quite all right, sir. 

The Bureau of Operating Rights has two types of examiners: The 
hearing examiners and the nonhearing examiners. 

The Bureau of Operating Rights has not had occasion to select 
hearing examiners from the Civil Service Commission rolls, because 
the Civil Service Commission had given the Commission authority to 
blanket in qualified examiners who previously had been functioning 
as hearing examiners, and for that reason the hearing examiners on 
the staff of the Bureau of Operating Rights had varied experience in 
transportation ranging up to 40 years with the Interstate Commerce 
Commission. None has had less than 10 years’ experience. ; 

The Civil Service Commission has divided its register of hearing 
examiner into several categories, and the Commission may select 
from a special register of qualified men who have experience in trans- 
portation, but the minimum experience necessary to get on that spe- 
cial register is, I understand, 1 year. It may be as much as 2 years, 
but not more than 2 years, and I believe it is 1 year. 

Mr. Freas. May | interrupt, Mr. Chairman and Mr. Lishman? To 
the extent that that answer is inconsistent with the answer that I pre- 
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viously gave, I would like to modify may answer. Mr. Coyle has the 
direct information. 

Mr. Lisuman. About how many examiners, hearing examiners and 
nonhearing examiners, are there in the Bureau of Operating Rights? 

Mr. Corte. At present we have 39 hearing examiners, and 64 non- 
hearing examiners. 

Mr. Lisuman. In the hearing examiner category, what classifica- 
tions are there for these men ¢ 

Mr. Corie. ‘They are in two grades: There ave 21 in grade 15, and 
18 in grade 14. 

Mr. LisuMan. With respect to the 64 nonhearing examiners, what 
are their classifications ? 

Mr. Corte. They range from grade 15 down to grade 7. At times 
we take on law clerks for training in grade 5, but at present we have 
no grade 5 law clerks. 

If it would be of interest, there are 8 in grade 7; 13 in grade 9; 
9 in grade 11; 7 in grade 12; 11 in grade 13; 6 in grade 14, and 9 in 
grade 15. . a SHY. 

May I make a correction? It is not 64, it is 68. We have some 
turnover, and it is now 63. 

Mr. Lisuman. Do you experience much of a turnover in the hear- 
ing examiners : 

Mr. Corte. No. We have very few resignations, some retirements, 
and a few deaths, but the turnover is not large. 

Mr. Lisuman. Would your answer be the same with regard to the 
nonhearing examiners ¢ 

Mr. Corie. No, the turnover there is greater because a number of 
the nonhearing examiners seek employment with the Commission, 
and after 2 or 3 years’ experience, they are lured away from the Com- 
mission by private law firms, railroads, motor carriers, and associa- 
tions of railroads and motor carriers. 

Mr. LisumMan. So that you have a fairly heavy turnover rate? 

Mr. Corte. No, I would not say that it is heavy. Maybe about out 
of the 60-odd nonhearing examiners, there might be about 5 or 6 
a year. 

Mr. Lisuman. How are the hearing examiners assigned to cases? 
Do you use a rotation system, or what ? 

Mr. Corte. Yes, we rotate them, but, if I may, I would like to ex- 
plain that system of rotation. 

The Bureau of Operating Rights conducts over 3,000 hearings a 
year. From 40 to 50 percent of the motor carrier cases involve three 
States or less, which are assigned initially for hearing before joint 
boards composed of members nominated by each of the States in- 
volved. 

The hearings in many instances require no more than an hour; 
some a half day ; some a day, and some require 2 to3 months. 

The more important and the more difficult cases are reserved for 
hearing by the grade 15 examiners, and all of the others are assigned 
for hearings before the grade 14 men. 

That does not mean that the grade 15 man will not get grade 14 
and lower cases at times, and at times a grade 14 man will hear a 
grade 15 case. It depends on the status of the docket and who is 
available for hearings. 
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Mr. Lisuman. Well, who makes the determination in the first 
instance concerning the importance of the bases requiring a grade 15 
examiner ? 

Mr. Corte. My assistant and I make that determination initially, 
We work together in making these assignments. 

Mr. Lisoman. What 

Mr. Corte. The usual run of cases—pardon me. 

Mr. Lisuman. Go ahead. 

Mr. Coy.tz. I was going to say that the usual run of cases are as- 
signed on itineraries which run for about 3 weeks each. They are 
assigned in all sections of the country, and each itinerary embraces 
from 20 to 30 cases, depending on the size. 

Mr. Lisoman. What factors do you take into consideration, you and 
your assistant, when you make these assignments ? 

Mr. Cortez. As I say, the importance of the issues, of the commodi- 
ties involved, the territories involved; whether we expect strenuous 
opposition, and things of that nature. 

Mr. Lisuman. Do you consult with any members of the regulated 
industry with respect to the necessity for having a grade 15 examiner! 

Mr. Cortx. No; I don’t think they would give us very much help 
along those lines. At least, we do not solicit it. 

Mr. Lisuman. Well, do you derive your information, then, from 
papers filed with the Commission ? 

fr. Cove. Yes. With each application filed there is an outline of 
the issues, and the number of witnesses which the applicant plans to 
call, and an estimate from him of how long the hearing will last. 
Then we have been handling these cases for a number of years, and 
through that experience we are able to make a pretty fair estimate of 
the importnce of the case, its difficulties, how long it will run, and 
things of that nature. 

Mr. Lisuman. Do you experience any difficulty in the fact that you 
have two grades of examiners, hearing examiners? 

Mr. Coytz. No; I don’t think there is any difficulty there. There 
may have been a little more difficulty when we had more than two 
grades of examiners, but now that the grades have been narrowed 
down to just two, we do not have any difficulty on that score. 

Mr. Lisuman. What function is performed by the hearing exam- 
iner, briefly ¢ 

Mr. Cortz. The hearing examiner presides at the hearing, rules on 
procedural questions that are presented at the hearing, rules on the 
admissibility of evidence, and fixes a brief date, if the parties desire to 
file briefs, and after the hearing, prepares a report and recommended 
order which are served under yt name upon the parties who have 
appeared and the time within which to file exceptions. 

Mr. Lisuman. Is there any field in which the hearing examiner's 
determination is final ? 

Mr. Cortez. The statute, that is, the Interstate Commerce Act, pro- 
vides that the hearing officer’s recommended order may become off 
tive as the order of the Interstate Commerce Commission if no excep- 
tions are filed within the prescribed period, and the Commission does 
not stay the recommended order on its own motion. 

Mr. Lisuman. After exceptions are filed, what procedure is fol- 
lowed then in reviewing the case? 
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Mr. Corte. After the exceptions and replies to exceptions and oral 
argument before a division or the Commission, if oral argument is 
heard, the proceeding is referred to one of our report-writing units. 
Wehavetwo. They are composed of nonhearing examiners. 

The nonhearing examiner starts right from the beginning, reviews 
the Beading goes over the transcript and any exhibits which may 
have been filed, over any briefs, the exceptions to the hearing officer’s 
report, and re to exceptions, and any oral argument which may 
have been hel 

He then prepares a draft of a final report for consideration by the 
division or the Commission. 

When his report is turned in, the report is turned over to a review 
unit which we have, and a reviewer, who is entirely unfamiliar or pre- 
viously was unfamiliar with the case, goes over the draft of the initial 
writer. 

Mr. Lisuman. That will be the draft of the nonhearing examiner 
who oe reviewed the work, in effect, of the hearing examiner; is that 
correct 

Mr. Coyte. Yes. After the reviewer is satisfied, he may make any 
changes which he wishes, but the Commission demands the inde- 

ndent judgment of each examiner who has worked on the case. The 
arpa examiner’s judgment must be arrived at independently; the 
nonhearing examiner’s judgment must be arrived at independently; 
and the reviewer’s judgment must be arrived at independently, 

If the reviewer disagrees with the writer of the initial draft, then 
the views of the writer of the initial draft must go to the Commission, 
along with those of the reviewer. 

The Cuarrman. May I interrupt? 

Mr. LisuMan. asaly. 

The Cuarrman. What is the difference in the responsibility of the 
work of the hearing examiner and the nonhearing examiner? Of 
course, the hearing examiner has got to hear the testimony in a given 
case, and so forth, but what is the Function of a nonhearing examiner? 

r. Cortz. The function of the nonhearing examiner is to aid the 
Commissioners in arriving at a decision and the approval of a report 
in the proceedings. He advises the Commissioners. The hearing 
examiner also advises the Commissioners, in that he makes his recom- 
mendation immediately after the hearing. 

But the work of the hearing examiner is extremely important, in 
our view, and also the work of the nonhearing examiner is of equal 
importance. Personally, I would not place one in a more important 
position than the other. 

The Cuarrman. But yet, you pay one a salary, or give him a classi- 
fication of 14 and 15, and the other down to 7. 

Mr. Corte. Yes; but that is dependent upon circumstances. 

When the Administrative Procedure Act was passed, the Commis- 
sion recommended for appointment as hearing examiners every quali- 
fied man it had working on motor-carrier cases who had the requisite 
6 years’ experience demanded by the Civil Service Commission. 

Since then we had had to recruit our nonhearing examiner staff, 
train them, and under the Whitten rider, they may not be promoted 
more than one grade at a time. So some of them have gone forward 
from grade to grade as they gained experience and could satisfy the 
ciate that the Whitten rider demanded. 
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The Civil Service Commission years ago recognized the importance 
of the nonhearing examiner as compared with the hearing examiner 
and at one time there was a feeling on the part of the staff of the 
Civil Service Commission that the nonhearing examiner should not 
be in grade 15 unless he had supervisory duties. 

The Interstate Commerce Panett objected to such a conely. 
sion, and Chairman Ramspeck of the Civil Service Commission ae. 
knowledged the justice of the Interstate Commerce Commission’s po. 
sition, and told the Interstate Commerce Commission that the fact 
that a nonhearing examiner had no supervisory duties did not pre- 
vent him from being in the same grade as a hearing examiner work- 
ing on the same grade of cases. 

he Cuatrman. Who knows more about the need and justification 
for employees to perform a certain function, the Commission that 
has responsibility over it, or some other Commission that does not 
know a thing in the world about the work ? 

Mr. Corte. I would say that question answers itself, Mr. Chair- 
man. The Interstate Commerce Commission knows more about its 
own work and must retain these nonhearing examiners to assist in 
the preparation of its cases. 

I would like to make a little correction to my previous testimony, 
and that is this: Back last spring the Civil Service Commission no- 
tified the Interstate Commerce Commission that it was reviewing the 
standards for each grade for attorney-advisers in the Government, 
and until further notice the Interstate Commerce Commission should 
not promote any nonhearing examiner. They put a freeze on such 
promotions. 

The Interstate Commerce Commission objected to the freeze, and 
there was some relief granted in that the Interstate Commerce Com- 
mission was permitted to promote from grade 7 to 9, and 11 to 12, 
without obtaining prior approval of the Civil Service Commission. 
But the Civil Service Commission told the Interstate Commerce 
Commission, “Don’t promote anybody from grade 12 to 13, or 13 to 
14, or 14 to 15, unless you have our prior approval.” 

In our Bureau of Operating Rights, since the freeze we have had 
no occasion to promote from 13 to 14 or 14 to 15 of the nonhearing 
examiners, but the promotions of the others were fairly consistent. 

The Interstate Commerce Commission has promoted nonhearing 
examiners in the Bureau of Operating Rights at least from grade to 

ade as they gained in experience and showed that they could per- 

orm work in the higher grade and their efficiency permitted a pro- 
motion. 

Now, under section 11 of the Administrative Procedure Act, the 
Civil Service Commission controls the classication of the grade of 
the nonhearing examiners and the promotion of hearing examiners, 
and the Commission is limited in its promotion of hearing examiners 
to those on a priority list prepared by the Civil Service Commission 
after consultation with lawyers who practice before those hearing 
examiners, and through other methods that they may have, to deter- 
mine the efficiency of the hearing examiners. 

The Cuatrman. Now, after the explanation of all of this Govern- 
ment redtape, let’s get back down to the meat of the thing. 

Do I understand that the hearing examiner will have a case assigned 
to him, he will go into it, hear the witnesses, develop the case, make 
the record complete ? 
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Mr. Corte. Yes, sir. 

The CuarrMAn. Does he have any assistance or in any way is he 
given any help from what is referred to as the nonhearing examiners ? 

Mr. Corie. At the hearing, no. After the hearing, if he thinks 
he could use assistance from nonhearing examiners, we assign a non- 
hearing examiner to him to help him in whatever way that nonhearing 
examiner can help. 

The CuarrmMan. Then this hearing examiner will write the report? 

Mr. Corte. Yes, sir. 

The CuHarrMan. That is the initial decision ? 

Mr. Corte. Yes, sir. 

Mr. Lisuman. May I interrupt there? 

Is it true that recently on some occasions the recommended report 
and recommended decision are prepared by the prevailing party and 
then submitted to the hearing examiner ? 

Mr. Corte. That is done in some instances; yes. 

Mr. Lisuman. I would just like the record to show in some instances 
that is the procedure. 

Mr. O’Hara. It is very much as a court will often do. 

Mr. Lisuman. That is correct. 

Mr. Corte. I may say that in order to progress the work a little 
faster, the Commission adopted a rule which permitted the hearing 
examiner to call upon the party in whose favor he would rule to pre- 
pare a report and recommended order for him. A number of proceed- 
ings were referred to the parties, the parties were not familiar with the 
format of the Interstate Commerce Commission’s reports or orders, 
and the hearing examiners had to go over those drafts prepared by the 
parties, and in most cases they found that no time was saved, and the 
practice of referring the proceeding to one of the parties to prepare 
the report and order 1s falling into disuse. 

The CuarrMan. Well, now, after this examiner who heard the case 
and made the record files his initial report, then do I understand you 
that a nonhearing examiner will take that and go over it, and so forth, 
and may or may not file an additional report that might be contrary 
to the hearing examiner’s report ¢ 

Mr. Corte. Yes, sir; he would not file it. It is as though a Com- 
missioner were to say to some nonhearing examiner, “Look into this 
and prepare a report for me,” and the report would be prepared. But 
we have so many of them—over 1,200 a year—in which reports must 
be prepared, that the Commissioners do not see them initially. 

We have worked out that procedure that I outlined where the report 
goes to a nonhearing examiner to draft a final report, and he is given 
no instructions. 

The Cuarrman. That is his final report ? 

Mr. Corie. That is his personal draft; yes, sir. 

The Cuatrman. Without any instructions from the Commission ? 

Mr. Corte. Without any instructions from the Commission. 

The Cuamman. And even though you have got the report of the 
man who heard it ? 

Mr. Coyte. Even though the report of the man—we have the report 
of the man who heard it, plus the exceptions which the parties have 
taken to that report, exceptions with respect to statements of fact, 
preliminary conclusions of law, and the recommendation concerning 
the ultimate disposition of the proceeding. 
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_ The Cuarrman. Why is this interim man who is between the hear. 
ng examiner, evidently, and the Commission, why is he so important? 

{r. Corte. Because the Commissioners must rely on their staff for 
accurate statements of fact, to make whatever legal research may be 
necessary, and to give the Commission the benefit of his informed 
judgment with respect to his, the nonhearing examiner’s, informed 
judgment with respect to the disposition of the case. They want the 
recommendation of the nonhearing examiner. 

The Cuatrman. Well, is the nonhearing examiner a member of the 
Commission staff ? 

Mr. Coyte. May I have that? 

The Cuarrman. Is the nonhearing examiner considered to be a staff 
member of the Commission ? 

Mr. Cortez. Yes, sir. 

The Cuatrman. That is not necessarily true with the hearing ex- 
aminer ? 

Mr. Corin. Well, he is on the staff of the Commission, yes; but he 
works independently. After the case is assigned to him, that is his 
case; he is expected to arrive at his recommendation uninfluenced by 
anything except the record, uninfluenced by anything that he might 
think his supervisors might desire, uninfluenced by anything that he 
ar he think any Commissioner or the entire Commission might want, 

He is expected to make a recommendation, based on the evidence and 
the law, as he sees it, uninfluenced by anybody. 

The Cuatrman, I thought that was the job of the hearing examiner, 

Mr. Corte. That is this honing examiner’s job, and the Commission 
expects the same exercise of independent judgment from the nonhear- 
ing examiner. The Commissioners do not want people, lawyers, who 
will act just as clerks and write what they think somebody else wants. 
They want that nonhearing examiner to exercise the same independ- 
ence of judgment as is expected of the hearing examiner. 

The Cuarrman. That is the reason why I am trying to find out why 
that nonhearing examiner is so important, if you have got a hearing 
examiner who has heard the thing and gives his best fal ered after 
hearing all the evidence in a particular case, and I was wondering 
about this in-between man who hears none of it, he is not under the 
direction of the Commission as to what todo. Maybe the Civil Serv- 
ice Commission is right about this thing. 

Mr. Corte. Mr. Chalvenss: the nonhearing examiner has everything 
before him that the hearing examiner had, with respect to testimony 
and exhibits, and he also has the exceptions of the parties which have 
been taken to the hearing examiner’s findings of fact and the hearing 
examiner’s conclusions. 

When the Interstate Commerce Commission had few cases, the 
reports were written by the Commissioners, themselves. The cases 
have grown to so great in number that the Commissioners could not 
evi write their own opinions, and they must reply on lawyers, 
nonhearing examiners, on the staff, to prepare preliminary drafts 
for their consideration. 

The Cuarrman. I will not pursue that any more. I guess the 
record is clear on it. 

Mr. LisHman. Why do you have so many more nonhearing exam- 
iners than hearing examiners? You have 39, as I understand it, 
hearing examiners, and 63 nonhearing examiners. 
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Mr. Coytz. Yes. The Bureau of Operating Rights not only has 
examiners on its own staff, but it provides examining help to the 
Commissioners in their offices. 

The Commissioners have nonhearing examiners, and some Commis- 
sioners have a few hearing examiners in their offices, to assist them 
in performing the work, reviewing matters in the offices of the Com- 
mission, and so on. : : 

Mr. Lisuman. Who assigns the nonhearing examiner to, in effect, 
review the work of the hearing examiner? 

Mr. Cortez. There are two units, report-writing units, each having 
3 supervisor, and he assigns that work, giving consideration to the 
importance and difficulty of the proceeding and the grade of the 
examiner and his experience. The simpler cases go to the exam- 
iners in the lower grades. 

Mr. Lisuman. That is what I am getting at. 

Mr. Cortez. Yes. 

Mr. Lisuman. Do you have situations where the report and rec- 
ommendation of a grade 15 hearing examiner is reviewed by an 
examiner of lower grade? 

Mr. Corte. Yes, but that is due to the fact that we have had to 
train from scratch a staff of nonhearing examiners, and I can assure 
you, sir, that some of those who have been with us only 5 years, and 
maybe in grade 13, are capable of performing the work, and they 
are not in grade 15 by reason of the fact that the Whitten rider 
prevents their promotion more than one grade a year. : 

Mr. Lisuman. Are there instances where the nonhearing examiner 
who has not participated at the hearing and had opportunity to hear 
the witnesses, overrules the hearing examiner and questions the credi- 
bility of witnesses? 

Mr. Corte. That possibly could arise, but—we don’t have very 
many cases in which the demeanor of the witness on the stand is of 
much importance. 

Mr. Lisuman. I can say from personal knowledge as representing 
the city of New York in motor-carrier work, I have seen that occur 
many times. 

Mr. Corte. The nonhearing examiner—the hearing examiner and 
the nonhearing examiner may only recommend, they may not decide. 
If you did have a question respecting the credibility of witnesses, the 
nonhearing examiner could recommend against the finding of the 
hearing examiner; yes, sir. 

Mr. Lisuman. Now, is there still a third intermediary before the 
matter gets to the Commission in the way of review ? 

Mr. Cortz. Yes; there is. 

Mr. Lisuman. What is the function of this third intermediary ? 

Mr. Corte. The third intermediary is known as the committee. 
The committee goes over every one of our drafts of final reports be- 
fore it goes to the Commission or a division of the Commission. They 
are men who have had 30 or more years’ experience as examiners for 
the Commission. They are well acquainted with the Commission’s 
 acapagry and they attempt to keep the Commission consistent by 

eeping the recommendations of the committee consistent. 

Mr. Lisoman. Who composes this committee? 
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Mr. Cortz. The committee is composed of Mr. Stillwell, my assist. 
ant; Mr. Croft, the head of the section of examiners, and Mr. Car. 
penter, the head of the section of appeals. 

Mr. Lisoman. You mentioned that the hearing examiners are ex. 
pected to turn out about 1,200 reports per year, is that correct? Do 
the hearing examiners turn out about 1,200 reports per year? 

Mr. Corte. No. The hearing examiners turn out closer to 3,000 
reports a year—pardon me, may I correct that and say not heari 
examiners, but hearing officers, because some are joint boards, al 
they are—— 

Mr. Lisuman. I would like to know the workload of the 39 hearing 
examiners, if you have an approximate figure. 

Mr. Cortz. Yes. It would be approximate, because sometimes jf 
we are certain that joint boards are going to participate at a hearing, 
we will make up an itinerary and assign a nonhearing examiner to 
that itinerary to assist the joint board. 

But the workload of the hearing examiners would run about 1,600 
hearings in their own name, that 1s, where they presided as hearing 
examiners, 1,600 to 1,700, and about a thousand or so in which they 
assist joint boards. 

Mr. Lisuman. I assume the bulk of these are motor carriers? 

Mr. Cortez. They are all motor carriers, with the exception of some 
water-carrier proceedings and a few freight-forwarder proceedings, 

Mr. Lisoman. Do you have a backlog of pending cases awaiting 
action by hearing examiners ? 

Mr. Corte. We do have a workload, if I may use that term instead 
of backlog. 

Mr. Lisoman. I am sorry. 

Mr. Coytz. I have the report for last year—last November 15 be- 
fore me, and the hearing examiners—in all there were about 300 pro- 
ceedings which were ready for a hearing officer’s report, but the report 
had not been written. 

Now, not all of those are hearing examiner’s reports; some of them 
are joint board reports. 

I would think, though, that the workload would be about maybe 
180 or so before the hearing examiners. 

Mr. Lisoman. Mr. Coyle, could you tell us 

Mr. Corte. Excuse me. Did I understand that last question cor- 
rectly, and that is, what work was before the hearing examiners that 
they had not completed, was that it ? 

Mr. Lisuman. No, the reservoir of backlog of cases which are ripe 
for hearing which have not been reached. 

Mr. Corte. Pardon me. Then I would have to amend that. 

Just in dealing with the motor carrier applications for operating 
authorities, on November 15 there were about 2,000 pending. 

Of those, 429 had not been set for hearing. We have not set our 
January cases yet. There were 380 which had been assigned for 
hearing but not heard. 

Mr. O’Hara. Mr. Lishman, I would like to ask a question. 

Mr. LisHman. Yes, sir. 

Mr. O’Hara. On a contested matter, and I appreciate there may be 
a difference in the divisions, but how long does it take after the issues 
are joined of the contest before it is disposed of ? 
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Mr. Corte. The ordinary case I would judge about 3 months from 
the date the replies to exceptions are filed. 

The applications are filed at the rate now of from 3,400 to 3,600 
a year. At present we have pending about 2,000, which represent 
an average age of about 6 months, but of course, some can be disposed 
of by those recommended orders which become effective without ex- 
ceptions, and those can be disposed of quicker than the contested cases 
which you have mentioned. 

Some drag out for 2 or 3 years. 

Mr. O’Hara. You mean before they are heard, or after hearing? 

Mr. Corr. No, before they are decided. Some hearings last for 
2 or 3 months, and of course, they are hotly opposed, and the parties 
file pleadings at every stage of the proceeding, and in a proceeding 
of that nature we must allow more than the usual 30 days for the 
filing of briefs in consideration of the length of the record, and more 
than 30 days for the filing of exceptions. 

Mr. GinnaNne. Mr. Lishman? 

Mr. LisHMAN. Yes, sir. 

Mr. Ginnane. If I may add just a brief word here: 

I think this phrase “nonhearing examiner” in the Commission’s 
terminology may be somewhat confusing. 

The function of the nonhearing examiner is essentially that of the 
opinion-writing groups which you find in all of the Federal regulatory 
commissions, and the question came up of the extent as to which a 
hearing examiner’s finding of fact were issues of credibility are sig- 
nificant, what weight his finding carries. 

Now, the Supreme Court has made it quite clear that where a hear- 
ing examiner, who has seen and heard the witnesses, makes a finding 
of fact as between contradictory evidence, where the credibility of 
witnesses is important, that that kind of a finding is entitled to much 
greater weight than, say, where he is making a finding on objective 
economic evidence. 

Mr. Lisuman. I understand that, Mr. Ginnane, but I was trying to 
find out if there were instances where the nonhearing examiner, in 
effect, had overruled a determination made as to a fact, in turn based 
upon an appraisal of the credibility of witnesses, and he said there had 
been some such instances. 

Mr. Corte. May I inject and say that the nonhearing examiner 
does not overrule the hearing examiner. But he recommends—— 

Mr. Lisuman. The word “overrule” is unfortunate, but he recom- 
mends a different conclusion or decision. 

Mr. Corte. No, I think “overrule” is used advisedly. He recom- 
mends that the entire Commission, or a division, overrule the hearing 
examiner. 

Mr. Lisuman. Yes. 

Mr. Coyix. If the hearing examiner does not permit a certain line 
of testimony to be presented, the nonhearing examiner can recommend 
to the Commission, or a division, that the proceeding be reopened for 
the purpose of correcting that error of the hearing examiner, and 
require the hearing examiner to take the evidence that he previously 
had not permitted in the record. 

Mr. Lisoman. How far does the hearing examiner participate in 
the work of the nonhearing examiner and this review committee? 
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Mr. Coytx. Ideally, the hearing examiner would not participate at 
all. But as I indicated, our staff of hearing examiners in the higher 
grades has not been built up yet, so that we can turn over all of the 
opinion writing and review to nonhearing examiners. Consequently, 
we do call upon the hearing examiners to function as opinion writers 
and reviewers in cases in which they had not previously participated, 

Mr. Lisuman. But in a case in which a hearing examiner has made 
his report and recommended decision, is he permitted to participate in 
the review of that by either the nonhearing examiner or the review 
committee ? 

Mr. Cortez. Not on the staff level; no,sir. But 

Mr. Lisuman. Is he permitted to go to the Commission directly? 
Supposing a hearing examiner feels very ae about a matter, in 
that he has been unfairly overruled, what does he do? 

Mr. Cortx. Up to now I haven’t had that experience, but I would 
think that if he felt strongly about some matter, that the division or 
the Commission would permit him to submit a memorandum giving 
his views. But, as I say 

Mr. Lisuman. Is the hearing examiner — of the work of the 
nonhearing examiner who makes the review ? 

Mr. Corte. No, he is not. 

Mr. Lisuman. He is not? 

Mr. Corte. No, sir. 

Mr. Lisuman. Is that according to a rule of the Commission? 

Mr. Corte. No, it is not according to any rule. The hearing exam- 
iners are pretty much occupied with their own cases, and although 
they have an interest in the case after it leaves their hands, after their 
report has been served, they do not interest themselves in the subse- 
quent handling of that case. 

Mr. Lisuman. Customarily, when would the hearing examiner first 
learn that his report and recommendation had been overruled by 
either the nonhearing examiner or by the review committee? 

Mr. Coyrrr. He would first learn of it when he sees the report 
adopted by the division or by the entire Commission. 

Mr. Lisoman. So that it might be difficult for the hearing exami- 
ner, in advance of the division’s decision, to apprise the members com- 
posing the division of his views ? 

Mr. Coyze. Yes, it might be; that is quite true. But if any hear- 
ing examiner were sufficiently interested, he could drop around and see 
what recommendation was made in that particular case. Maybe some 
of them do, I don’t know; but the information is available to him if 
he would like to have it. 

Mr. O’Hara. Mr. Lishman, could I ask a question ? 

Mr. Lisuman. Yes, sir. 

Mr. O’Hara. The hearing examiner, in a long hearing involving 
a lot of exhibits and a lot of law, makes his decision, and that is quite 
a job. He is in the same position as a trial court. How long does it 
take the nonhearing examiner to review that? He has got to read 
the record, does he not ? 

Mr. Corte. Yes, sir. 

Mr. O’Hara. It must take him considerable time. 
Mr. Corte. It does. 
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Mr. O’Hara. Then it goes to the Commission. Supposing the Com- 
mission disagrees with the report of the nonhearing examiner and the 
report of the hearing examiner, what happens then ? 

r. Corte. The division or the Commission will return the report 
to the staff for the preparation of a report along the lines that the 
Commissioners wanted. 

Mr. O’Hara. I left one out, and that was the review committee. 

Mr. Coxrz. Well, there are three steps: The opinion writer, the re- 
viewer, and the review committee; and now the review committee 
might circulate a report in a case to a division and say, “Here is the 
report, but we think you ought to return it for this reason,” or that 
reason, or the other reason. And sometimes 

Mr. O’Hara. I realize you get into involved, complex, technical 
legal controversial problems down there, but it does seem to me that 
maybe all of this extra motion is a good thing, but it certainly seems 
to me that it is far more than the average proceedings before the 
average commission go through, and the courts, that you have so 
many intermediate steps, and of course, the Commission or the divi- 
sion may disagree with whatever finding comes out, isn’t that true? 

Mr. Coyze. Yes, sir, and there are frequent dissents in Commission 
proceedings where the Commissioners cannot agree among them- 
selves. 

Mr. O’Hara. I have sat for a few years, and I can understand that. 

Mr. Lisuman. Could you tell us, Mr. Coyle—— 

Mr. Coytzr. May I just add to that response, and that is, if the 
present procedure were to be modified or abolished, then the burden 
would be on the Commissioners, themselves, either to write the re- 

rts or to enlarge their staffs so that there would be opinion writers 
on their staffs to perform the same work, The work must. be done by 
somebody. And if you had three Commissioners on the division, and 
each Commissioner were to have a report written, that would treble 
the work, and in the case of an entire Commission proceeding, with 
11 Commissioners, it would just be too much. 

The CuarrMan. Well, it looks to me like, though, Mr. Coyle, that 
you have got a check on the hearing examiner, and then a check on 
the nonhearing examiner, and then a check on the reviewer, and then 
a check on the review committee, all this before it gets up there; is 
that it? 

Mr. Corte. Well, there is no check on the committee, Mr. Chair- 
man. Perhaps it isn’t as involved as the statement of it. 

The reviewer relies on the hearing examiner and the report-writer 
for the statement of facts. If the facts in the report-writer’s report 
are substantially the same as the hearing examiner, he does not have 
to go through the record and verify every statement of fact. But he 
does go through it, accepting the statements of fact where there isn’t 
any question in his mind, and possibly makes changes in expression, 
possibly does some legal research on any questions of law. But the 
Teview is not as detailed or as long as the opinion-writer’s task, and 
the committee goes over at least 10 of these reports a day in whatever 
spare time they have from other duties. 

The committee’s work is to try to attain consistency in the recom- 
mendations of the staff. 
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Mr. Lisuman. I am going to come to that; that is what I am leading 
up to, eventually. 

Mr. Corte. Yes, sir. 

Mr. Lispman. Of course, it is not particularly my function to make 
any comments in all this, but it would seem to me that a great deal of 
wasted motion can be eliminated in all this method. 

We are searching for perfection, all right, but I do not see any rea] 
serious objection to having the hearing examiner handle it and then 
cee someone on the staff of each Commissioner take it directly from 

im. 

I am asking that, whether that is feasible. 

Mr. Coyze. Sir, there is an objection in my mind, at least, to such a 
procedure. 

The hearing examiner has heard the case; he has made his state- 
ment of fact; he has made his conclusions; he has made up his mind, 
The parties file their exceptions; they are trying to convince the Com- 
mission that the hearing examiner has erred. 

I believe that it promotes greater justice if someone who is entirely 
objective, who has made no recommendation in the proceeding, has 
the task of writing the opinion for the division or the Commission. 

ame CuarrMAn. Don’t you think the Commission is entirely objec- 
tive ? 

Mr. Coytz. No—I would think that consciously or unconsciously— 
probably unconsciously—the hearing examiner would lean toward his 
original recommendation in considering objections to it, and that is 
why I would suggest that it doesn’t produce equity or justice to have 
the hearing examiner sit as an appellate body on his own recom- 
mendations. 

Mr. GinnaNe. Mr. Lishman, as you undoubtedly know, in the 1952 
amendments to the Communications Act, Congress specifically pro- 
vided that the hearing examiner should have nothing to do with the 
case after he issued his report. 

I believe it specifically provides—— 

Mr. Lispman. That 1s correct. 

Mr. Grnnane. That the exceptions to his report shall not be dis- 
cussed with the hearing examiner. 

Mr. Lisuoman. There are many extraordinary provisions in those 
1952 amendments. 

Mr. Cortez. If I may, so far as I—— 

The Cuarrman. You are not recommending that the provisions in 
that respect in the Communications Act be extended to the Interstate 
Commerce Act, are you? 

Mr. Grnnane. No, indeed, sir. I merely point out that there are 
differences of opinion on that particular aspect of administrative 
procedure. 

Mr. LisuMan. That is an understatement. [Laughter.] 

Getting back to the consistency in the application of the Commis- 
sion policy, which we all know is most desirable, and Mr. Ginnane 
very ably expressed the other day the necessity for it, what steps are 
taken by the Commission to insure that the hearing examiners, in the 
first place, and then the nonhearing examiners, in the second place, and 
the review committee and the report-writer, how all these people are 
kept currently apprised of the outstanding Commission policy on a 
matter that is involved in the case? 
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Mr. Cortx. The Commission’s policy with respect to these matters 
does not change overnight, and as I say, with respect to the hearing 
examiners, they have had experiences going back from 20 to 40 years. 
They are pretty well acquainted with the Commission’s policies in 
these proceedings. al 

As opinions are released by the Commission, copies are sent around 
to each examiner on the staff, the hearing examiners, the option-writ- 
ers, the reviewers, and others. ) 

Now and then when there might be an announcement of a policy, 
or a modification of a previous policy, we will all get together and 
discuss it, so that they will know about it. But even though the 
Commission does have a policy, and the hearing examiner knows of 
that policy, but he believes that the policy should be changed, he is 
at liberty to and he is expected to recommend a change in the policy. 

Mr. Lisuman. How does he make that recommendation, in his 
recommended decision in a particular case ? 

Mr. Corte. In his recommended decision in a particular case. 

Mr. Lisuman. I assume the questions we have asked Mr. Coyle, we 
would receive substantially the same answers with respect to the other 
two bureaus, would that be correct ? 

Mr. Freas. I think it would be appropriate to ask the heads of the 
other two bureaus whether there would be any important difference 
to be called attention to, but substantially I think this would answer 
for the other two bureaus. 

Mr. Baker. 

Mr. Baxer. I would say—do you want me to be sworn? 

Mr. Lisuman. Mr. Chairman, I just made inquiry of the heads of 
the other two bureaus if they would testify substantially the same as 
Mr. Coyle has testified if they were questioned. 

The CuarmmMan. I beg your pardon? 

Mr. Lisoman. We have just asked whether the testimony of this 
witness would be adopted substantially by other witnesses who deal 
with the other two bureaus of the Commission, and this gentlemen is 
Mr. Baker: 

Mr. Baxer. Vernon Baker, Director of the Bureau of Finance. 

Mr. Lisuman. And he would like to make his comment and be 
sworn. 

The Cuarrman. Do you solemnly swear the testimony you will give 
to the committee will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Baxer. I do. 

I just wanted to say in response to your question whether there 
were any differences in the Bureau of Finance from the procedure 
described by Director Coyle, that the procedure in the Bureau of 
Finance is substantially the same, but we do not have a review com- 
mittee. 

After a proposed report is served and exceptions are filed and re- 
plies to exceptions, it is assigned, the proceeding is assigned to an at- 
torney-adviser to draft a report, and from that attorney-adviser it 
goes to the reviewer. 

That is the last step before it goes to a division or the Commission. 

Other than that, the procedure is substantially the same. 

Mr. Lisuman. Thank you. 
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Is the head of Rates and Practices here ? 

Mr. Artin. My name is S. A. Aplin, Director of the Bureau of 
Rates and Practices. 

I would like to make one very short statement. 

The Cuarrman. Do you solemnly swear the testimony you will give 
the saan will be the truth, the whole truth, and nothing but the 
truth { 

Mr. Artin. I do. 

My answers to the questions would be the same as those of Mr, 


Coyle. 

¢ would like, however, to add something in connection with the 
training of examiners. 

Mr. Lisoman. Yes, sir. 

Mr. Aprin. About 30 years ago, the Commission or at least an 
examiner wrote a study course for examiners. It was used to train 
new examiners. They had classes. 

Over the years, the study became obsolete, and just about a year 
ago the Commission undertook a revision of that study. That re 
vision has been completed, and by the first of the year we hope to 
start another study course and have actual classes with lectures on 
special subjects. 

Mr. Lisuman. Yes, sir. 

What was the grade of the men who prepared this revision? 

Mr. Artin. He is in grade 12. 

The Cuarrman. I would like to ask just this one other general 
question of Mr. Freas: 

How long has this procedure which has been explained to us today 
been in effect. 

Mr. Freas. I would say that, in general, it has been in effect during 
my entire experience with the Commission. 

However, there are specific phases that have not been in effect that 
ong. 

It is my recollection that the two reviewing sections that Mr. Coyle 
referred to were set up somewhat—about 3 years ago ! 

Mr. Coriz. About that. 

Mr. Freas. About 3 years ago. 

Mr. Coytz. The committee has been functioning as a committee 
for about 21% years, and I may say in support of the system, the 

rocedure, that under that procedure, with less than a hundred 

awyers, the Commission has been able to process over 3,500 sep- 
arate proceedings annually in the Bureau of Operating Rights alone. 

The Cuarrman. You did not have this highly organized ae 
and so forth, back in the days of Commissioner Joseph Eastman an 
Commission Aitchison, and others that we can mention; is that right? 

Mr. Corte. Yes, sir. I served under Commissioner Aitchison and 
Commissioner Eastman. 

The procedure under those Commissioners is substantially the same 
as it is now, with the exception of that committee that I spoke of, and 
the committee, as I say, are supervisors. One is my assistant; the 
other.is head of the Section of Examiners; and the other is of the 
Section of Appeals; and they go over about 10 of those — a day. 
But they just go over them, so that they see that the findings and 


statements of law are consistent with the previous decisions, prec- 
edents, and policies of the Commission and of the division. 
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I think that committee, which is the third step we spoke of, is 
extremely important, and does not delay the circulation of any of the 
reports to the Commissioners for their consideration, and it is well 
worth while, in my opinion. 

The CuarrmMan. Thank you, sir. : 

Mr. Lisuman. I have one question, Mr. Chairman. 

I would like to ask Mr. Aplin how long you have had another ex- 
aminer review the hearing examiner’s report before it goes to the 

ivision ? s 
at Artin. It depends, of course, on the case, the difficulty of the 
aie, LisumMan. How long has that practice been going on? 

Mr. Artin. The practice? 

Mr. LisuMan. Yes. 

Mr. Artin. For many years. 

Mr. LisumMan. That procedure? 

Mr. Artin. For many years. 

Mr. Lisoman. For many years? 

Mr. Arun. Yes, sir. 

Mr. Lisuman. Mr. Chairman, I would suggest that we might in- 
quire of the Chairman if he is desirous of submitting any recom- 
mendations with respect to changes or improvements, that are pos- 
sible in the procedure which has been outlined this morning, and I 
would also like to have the request made that we be supplied with in- 
formation concerning the assignments of hearing examiners and non- 
hearing examiners to cases over the past 6 months of the Commission, 

ther with a brief statement of the basis for each assignment. 

r. Artin. May I state in connection with that study course that 
the work of the grade 12 examiner was one largely of research. He 
brought the old course down to date by citing the newer cases. 

The Cuatrman. Can that information be supplied, and the request 
complied with, Mr. Freas ? 

r. Freas. As to the last request for information, I simply want 
to call attention to the fact that that will embrace, I am told, some 
1,500 cases. 

It can be supplied. It will be a tremendously big job. I was won- 
dering whether, possibly, there would be some way of — 

Mr. Lisuman. Shortening it. 

Mr. Freas (continuing). Of making it shorter, still keeping it rep- 
resentative, but shortening it a little bit. 

Mr. Lisuman. I amsurethereis. I picked the 6 months arbitrarily 
just to get a sampling of how it operates. 

Mr. Freas. Well, I wonder if we might, of course—expressing our 
readiness to supply the information—but if we might confer with 
Mr. Lishman to see whether or not we can agree at some suitable 
period that will give him what he wants, without entailing more work 
than is necessary. 

The Cuatrman. Well, I think it is a very proper suggestion, be- 
cause, in addition to entailing the amount of work you have suggested, 
it will also increase this record enormously. 

I think representative cases should be selected. 

Mr. Lisuman. For a representative period. 

The Cuarrman. A representative period should be selected. 
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Mr. Freas. If we may work it out with Mr. Lishman, we will sup- 
ply that information. 

Now, respecting suggestions for improvement, we try to keep that 
under current consideration; particularly in the light of this discus- 
sion, however, we will certainly take a further look at it, and, to the 
extent that we think that there are any improvements that can be 
made, we shall certainly propose those and submit them to you. 

The Cuatrman. Mr. Mack, do you have a question ? 

Mr. Mack. Mr. Chairman, I think one of the first questions Mr, 
Lishman asked was: How are the hearing examiners selected? And 
it probably has been answered, but I would like to have the informa- 
tion as to who actually selects the hearing examiners. 

Mr. Corte. For employment on the staff, sir, or for particular 
cases ? 

Mr. Mack. No; for assignment on the staff. 

Mr. Corte. Employing the hearing examiners? 

Mr. Mack. I do not know whether that was the question that was 
asked originally or not, but I would be interested in knowing that. 

Mr. Coytz. The Civil Service Commission has the task of supplying 
a register: 

Mr. Mack. I understood you to say that none had been selected. 

Mr. Cortez. None in our particular bureau has been selected, but I 
am familiar with the process, because we are attempting to employ 
additional hearing examiners for the Bureau of Operating Rights, 

The process is to ask the Civil Service Commission for a selected 
register in the particular grade. If we ask for a grade 14 register, 
the Civil Service Commission will send over the names of three men. 

Mr. Mack. I think you are repetitious now, because you stated this 
before; is that correct? 

Mr. Corte. Yes, sir. 

Mr. Mack. Does this come to the Director of the Bureau such as 
yourself ? 

Mr. Corte. Yes. 

Mr. Mack. Then you make the selection ? 

Mr. Corte. I have a choice of one of three on the list that are sent 
over by the Civil Service Commission. 

Mr. Mack. And it is made by you, and it is not subject to review by 
the entire Commission ? 

Mr. Corte. No; but, of course, I would consult with the Commis- 
sioner in charge of our bureau. 

Mr. Mack. That is subject to the veteran’s preference law as in 
other agencies ? 

Mr. Coytz. Yes; that is one of the considerations which places the 
applicant at the top of the registry. 

aa Mack. You are relatively free, then, to make the selection your- 
self? 

Mr. Corte. Relatively free, subject to the civil service requirement, 
but not relatively free to select the best man that I consider who can 
fill the job. 

T am limited to one of those three. I may know that No. 10 on the 
register there is a man who has had experience with the Interstate 
Commerce Commission and would make a good examiner without 
additional training. 
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But I am not permitted to go down to No. 10. I must take one of 
those three who have had at least 1 year’s transportation experience, 
not obtained at the Interstate Commerce Commission, but it may have 
been obtained by employment with a railroad or a truckline or some- 
thing of that nature. 

Mr. Mack. Ultimately, you can get to No. 10? 

Mr. Corte. If we—ultimately, we might get to No. 10 if there were 
enough positions to be filled; yes, sir. But we might have to take 
nine that we didn’t want in order to get No. 10. 

Mr. Mack. In other words, if you pass over No. 1 and 2, do they 
stay on your list indefinitely 4 

Mr. Corte. Yes, sir. 

Mr. Mack. Or do they drop off as they are passed over? 

Mr. Corte. Yes. There are a certain number of passovers, and it 
isa complicated system. 

I depend on the Personnel Director to keep me straight on it be- 
cause—— 

Mr. Mack. It is a fair statement to say that hearing examiners 
are selected by the directors rather than the Commissioners ? 

Mr. Coyix. Well, they are selected by the directors but only after 
conferring with the Commissioner in charge of the Bureau. Each 
bureau reports to its particular Commissioner. 

Mr. Mack. So that, in other words, the Commissioner in charge 
of the Bureau would actually be responsible for the selection of the 
examiner ? 

Mr. Corie. Well, I don’t know that he would be. The selection 
would be made by the Director, but he certainly would consult with 
and give great weight to the opinion of the Commissioner in charge. 

Mr. Mack. I have no further questions. 

The CuarrMan. You may proceed, Mr. Lishman. 

Mr. Lisoman. We turn now to the acquisition of the stock control 
of Central of Georgia Railroad by the St. Louis-San Francisco Rail- 
way Co., which we will refer to as “Frisco.” 

Is it correct that on May 12, 1955, Frisco filed an application with 
the ICC, finance docket 18928, under section 20(a) of the act, to issue 
$19,500,000 of first mortgage bonds? 

Mr. Freas. It is correct that they filed such an application. At the 
moment I have not identified the date of May 12. 

Mr. Lisuman. On or about that date? 

Mr. Freas. I understand that is the correct date. 

Mr. Lisuman. Is it correct that in such application, Frisco repre- 
sented that it had made large expenditures for improvements and 
betterments to its physical properties, and claimed that “it is now 
necessary and desirable that applicant’s treasury cash be replenished 
in order to enable it to continue its program to improve and modern- 
ize its lines of railroad” ? 

Mr. Freas. That is correct. 

Mr. Lisuman. And did the Frisco also represent that the proceeds 
of this bond issue apparently would be used for certain facilities in 
the Capleville, Tenn., in the amount of $9,500,000; facilities at West 
Tulsa, Okla., of $5,500,000; 2,000 boxcars and passenger equipment, 
with a downpayment of $3,400,000; facilities at Memphis, Tenn., in 
the amount of $1,800,000; and shops at Springfield, Mo., in the 
amount of $800,000? 
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Mr. F reas. It is my understanding that they did not represent that 
the proceeds would be used for those purposes, but they did represent 
that those were their future needs. 

Mr. Lisuman. But they did represent that the proceeds of this 
bond issue were necessary and desirable to replenish the treasury cash 
of the company ? 

Mr. Freas. Yes; that is correct. 

Mr. Lisuman. To enable it to continue its program to improve and 
modernize its lines of railroad ? 

Mr. Freas. Yes; I think that is correct. 

Mr. Lisoman. And in that application didn’t they also state, and 
I quote: 

As a part of that program, initial steps have been taken toward the installa- 
= - an important major classification yard and other facilities at Capleville, 

enn. ! 

Mr. Freas. That is correct. 

Mr. Lisuman. And “This project is estimated to cost approxi- 
mately $9,500,000,” and so on? 

Mr. Freas. Yes, sir. 

Mr. LisuMan. Upon receipt of this application did the Commission 
make any inquiry to make certain that the proceeds would be used 
for this purpose ? 

Mr, Freas. The application, of course, was a sworn application. 
I am not personally familiar with the inquiry, if any was made, or 
the extent thereof. 

Mr. Baker, the director of our Bureau of Finance, is here and is 
much more familiar with it, and also Commissioner Mitchell, who is 
Chairman of the Division here, which was the Finance Division. 

I would like to say, however, for the Commission, that it is our pur- 
pose to try to be as helpful as we possibly can in answering or in point- 
ing out anything that the Commission has done or has not done, or in 
setting forth straight factual matters. 

But by reason of the fact that this is still a pending case, the decision 
having been issued a week ago today, that is, I am referring now to 
the combined dockets in 31977 and 19159, and there may very well be 

titions for rehearing or reconsideration, and possibly an appeal, and 

or those reasons we think we should stay completely away from an- 
swering any questions that might in any way touch on the merits of 
this case. 

But I would like to ask, in view of what I have said about the famil- 
iarity of the facts, that Director Baker or Commissioner Mitchell have, 
that they would be permitted to answer those questions. 

Mr. Lisuman. Yes, sir. 

Mr. Mrrcnetu. I was not a member of the Division that decided the 
bond case. 

Mr. Freas. Mr. Baker will answer the questions. 

Mr. Lisuman. In order to get the record straight, do I understand 
that this finance docket, the number of which has been read into the 
record, is still pending or has not been closed ? ’ 

Mr. Baxer. No; the bond case is not pending. The Chairman had 
reference to the control case involving the Central of Georgia. __ 

Mr. Lisuman. Well, on May 12, 1955, when Frisco filed its applica- 
tion under section 20(a), was the Commission aware of the fact that 
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already Frisco had been acquiring voting stock in the Central of 
Georgia Railroad ¢ 

Mr. Baxer. I cannot say that the Commission was. However, I 
might state that in examining this docket that I did find that in re- 
sponse to a request made of the Frisco for a forecast of its cash needs 
during the year, that I find a statement in this docket which does indi- 
cate that they had spent a considerable sum of money in acquiring the 
Central of Georgia stock. 

Now, I cannot say whether or not any Commissioner that was serv- 
ing on Division 4 at that time actually was aware of this item in the 
eash forecast, but it does show a statement that investments in Central 
of Georgia stock between January 1 and May 31, 1955, of $7,314,945 
was made. 

Mr. Lisoman. Mr. Baker, was the Commission aware that on No- 
vember 30, 1954, Frisco had filed with the Securities and Exchange 
Commission a 10—X report under the act of 1934 showing that it had 
10-percent control of the Central of Georgia Railroad ? 

Mr. Baxer. So far as my knowledge is concerned, the Commis- 
sion was not aware of that. 

Mr. Listraan. Does the Commission have any rule or regulation 
similar to that of the 10—X ? 

Mr. Baxer. No; it does not. 

Mr. Lisaman. When did the Commission first learn of the use that 
the Frisco was making of the proceeds of the bond issues that had 
been authorized ? 

Mr. Baxer. Well, pursuant to the Commission’s regulations, the 
carrier submitted a report which showed that proceeds of this bond 
issue were covered into its treasury. 

Now, I could not say that the Frisco did use the proceeds for the 
purchase of the Central of Georgia stock. 

When that money went into the treasury, of course, it was mingled 
with all the other funds of the applicant, and it would not be pos- 
sible to say that any particular dollar was used for the Central of 
Georgia purchase, other than for current expenses, for example. 

Mr. Lisuman. Do I understand your earlier testimony correctly to 
the effect that the docket did disclose that Frisco had dispersed sev- 
eral millions of dollars in the acquisition of stock in another railroad ? 

Mr. Baker. Yes; that is correct. 

Mr. Lisuman. And did it disclose that it was the stock of the Cen- 
tral of Georgia ? 

Mr, Baxer. Yes; it did. 

Mr. Lisuman. And was that before the bond issue was authorized ? 

Mr. Baker. Yes. 

Mr. Lisoman. That that came to the attention of the Commission ? 

Mr. Baxer. It is in the files. Now, I can’t say it came to the atten- 
tion of the Commissioners. 

Mr. Lisuman. Would you briefly describe how this application 
under 20(a) was handled ? 

Mr. Baker. The application was assigned to an examiner in the 
Securities and Reorganization Section, which is responsible for the 
handling of applications under 20(a). 

_ That examiner studied the application, of course, and also checked 

into the schedule of expenditures which the applicant submitted in 

support of the application, made a spot check as to the reasonableness 
82090—60—pt. 148 
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of those expenditures, and after such study, prepared a draft of a 
report for the consideration of Division 4. 

That report was reviewed by the Chief of the Section. At that 
time I occupied that position, and I did review the report, submitted 
it through the Director, then Director of the Bureau of Finance, to 
the Division 4. 

Mr. Lisoman. What investigation of Frisco’s financial affairs was 
made before the ICC authorized the bond issue? 

Mr. Baxer. Well, the study of the application itself, of course, 
disclosed its current financial condition, and a check is also made 
against annual reports which the carrier files with the Commission, 
which show its earnings in = years. 

Mr. Lishman. Do you have a copy of the examiner’s report to the 
Commission which would indicate whether information was brought 
to the attention of the Commission that Frisco, prior to the author- 
ization of this bond issue, had been purchasing stock in the Central 
of Georgia? 

Mr. Baxer. The report which the Commission adopted was the 
report submitted to it by the examiner. 

I do not have here the office memorandums, but I have looked at that, 
and I can state that the memorandums did not bring it to the attention 
of Division 4. 

Mr. Lisuman. Did this go through the elaborate procedure that we 
heard testified to in order to get accuracy, and so on? Did you have 
a review of the examiner’s report ? 

Mr. Baxer. It was a review by the Chief 

Mr. Lisuman. A review committee ? 

Mr. Baker. No. As I stated, we do not have a review committee in 
the Bureau of Finance. 

Mr. LisumMan. Yes, sir. 

Mr. Baxer. That report was reviewed only by the Chief of the Sec- 
tion; that was me, at the time. ; 

It was not my custom to study the entire record. I took the state- 
ments of fact as set forth in the report, perhaps checked against the 
balance sheets of the carrier and the past earnings to see if the bond 
issue was properly supported and whether the carrier appeared able 
to meet the fixed charges it would incur. 

But I can state that personally this cash forecast which I have re- 
ferred to did not come to my attention. 

I might state even if that cash forecast had come to the attention 
of the Commission, it did not represent a controlling interest in the 
Central of Georgia at that time, and there was no indication that they 
proposed to purchase additional stock. 

Mr. Lisuman. Is it a fact that in its prospectus of August 24, 1955, 
that Frisco stated : 

The proceeds of the sale of the bonds of series B will be used to replenish the 


company’s treasury cash in order that the company may continue its program to 
improve and modernize its railroad? 





Mr. Baxer. I believe that is substantially correct as to what the 
application stated. 

Mr. Lisnman. This is in the prospectus that I quoted from. 

Mr. Baxer. Well, I can’t answer as to that; I don’t have that 
before me. 
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Mr. LisHMAN. Well, you would say that is substantially an accurate 

representation of what is in there? 
r. Baker. Yes. 

Mr. Lisuman. Is it a fact that on or about September 12, 1955, the 
Commission approved the application under section 20(a) but did 
not specify the purpose for which the money should be spent ? 

Mr. Baxer. That is true, except that the Commission did specify 
that the proceeds would be used to reimburse the treasury of the 
applicant for capital expenditures made in the past. 

Mr. LisuMAN. Yes, sir. 

Mr. Baxer. It did not restrict the future use of those proceeds. 

Mr. Lisuman. Is it a fact that about 3 months later, on December 
6, 1955, Frisco filed an application for permission to acquire control 
of the Central of Georgia through the purchase of its stock ¢ 

Mr. Baxer. That is true. 

Mr. Lisuman. And is it a fact in the hearings in that case, which is 
docket 31977, that Frisco had begun purchasing Central of Georgia 
stock in June 1954? 

Mr. Baxer. Well, the application itself, I might correct the docket 
number that you mentioned, docket No. 31977 was an investigation 
proceeding instituted by the Commission. 

The application was assigned finance docket No. 19159. Now, that 
application itself disclosed that Frisco had acquired a substantial 
amount of Central of Georgia stock. 

Mr. Lisuman. At those hearings, the investigatory hearings, did 
they disclose that Frisco had continued the purchases of Central of 
Georgia stock, and were using the proceeds of the bond issue to pay 
therefor ¢ 

Mr. Baxer. It disclosed that Frisco had continued after the filing 
of the application to acquire additional Central of Georgia stock. 

Now, I can’t say it disclosed that they were using the proceeds of 
the bond issue for that purpose because, as I have indicated, those 
proceeds lost their identity when they were covered into the treasury. 

Mr. O’Hara. Mr. Lishman, I think that point should be nailed 
down whether there was any disclosure that these funds were to be 
used for the purchase of Central of Georgia stock. They either dis- 
closed it or they did not disclose it. Now, what is the situation ? 

Mr. Baxer. I would say certainly the application that was filed for 
authority to issue these bonds gave no indication whatever that they 
would use either the proceeds or use any treasury cash to acquire 
Central of Georgia stock. 

Mr. O'Hara. Was there any oral testimony taken at the hearing or 
was it based upon the petition for the authorization ? 

Mr. Baker. No. On the bond issue case there is no oral testimony. 
It is very rarely that they are assigned for an oral hearing. 

Mr. Lisoman. Well, the Commission was on notice that prior to 
the granting of the application under 20(a) that several million dol- 
lars had been spent by Frisco for the acquisition of the Central of 
Georgia stock ; that is correct, is it not ? 

Mr. Baker. Would you read that question, please. I am afraid I 
didn’t get it all. 


Mr. Lisuman. I gave it too quickly. Would you read it, please, 
Mr. Reporter ? 
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(The last question, as recorded, was read by the reporter.) 

Mr. Baxer. The Commission was, ee on constructive notice 
by reason of this forecast of cash which I have referred to, but I can’t 
say that the Commissioners—and I certainly personally was not aware 
of it. 

Mr. Lisuman. There was a document in the files of the Commission 
prior to that authorization ? 

Mr. Baxer. Yes; I referred to that. 

Mr. LisomMan. Yes. 

Is it correct that the report of Division 4 im this matter, sheet 26, 
footnote 8 states—— 

Mr. Baker. Which report are you referring to, sir? 

Mr. Lisoman. The Division 4 report of July 9, 1957. 

Mr. Baker. I have a printed copy; the paging is probably different 
from yours. I have it before me now. 

Mr. LisomMan. Would you please read that footnote 8 on sheet 26? 

Mr. Baker. The footnote reads: 

Frisco’s annual report to us for the year 1956 shows its investment in Centra} 
stock at the end of the year was $20,525,965. 

Mr. Lisuman. On sheet 26 the statement is also made, in the body 
of the page, the last paragraph: 


Frisco has expended more than $20,500,000 in acquiring its present holdings, 


Is it a fact that these projects at Capleville, Tenn., West Tulsa, or 
Memphis, and the car shops at Springfield, Mo., which apparently 
Frisco intended that the proceeds of the bond issue should be used for, 
that such proceeds were not used for those purposes stated in the 
application ? 

Mr. Baxer. I couldn’t answer that categorically for two reasons: 
one is, as I have indicated, that in my opinion the proceeds lost their 
identity when they were covered into the treasury, and the actual status 
of those projects at the present time I could not testify to. 

There is a statement in the record of the control case that the appli- 
cant had expended approximately $15 million on capital improve- 
ments between the date of the bond issue and the end of 1957, I believe 
it was. Iam trying to find that figure. 

As of the end of December 1957, Frisco had expended $15,577,000 
for the purpose set forth in its application, and its total capital expen- 
ditures since the sale of the bonds were in excess of $26.5 million. 
That was the statement of counsel at the oral argument before the 
Commission. 

Mr. Lisuman. Is it a fact that the evidence at the hearing disclosed 
that at the end of 1955 there had been expended on the improvement 

roject referred to as the reason for the issuance of the bonds only 
$1,350,000, and I refer to the transcript at page 358 in that hearing? 

Mr. Baxer. I don’t have that transcript before me. I could not 
answer yes or no, but I would accept your statement that the transcript 
so states. 

Mr. Lisuay. Is it also a fact that the transcript shows there was 
evidence that the remainder of $9,370,831 was a replenishment of 
funds previously expended for the Central of Georgia stock prior to 
the receipt of the bond proceeds, and for purchases made subsequent 
to December 31, 1955 ? 
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Mr. Baxer. As I say, I could not state. The record will speak for 
itself, of course. 

Mr. Lisuman. Is it a fact that the evidence also disclosed that with- 
out the proceeds from the bond issue, Frisco’s net current assets as 
of December 31, 1955, excluding materials and supplies, would have 
been only $1,036,095, assuming that $1,550,000 of the bond proceeds 


had been used for the improvement program ? 


Mr. Baxer. My answer will have to be the same. 

Mr. LisuMAn. It is a fact that the examiner and Division 4 both 
found that Frisco had violated the law in this matter, is it not? 

Mr. Baxer. In respect of the issue of the bonds? 

Mr. LisomaAn. In respect to the acquisition of the stock control of 
the Central of Georgia without prior Commission approval. 

Mr. Baxer. Yes, that is correct, as well as the entire Commission 
ina subsequent report. 

Mr. Lisuman. Mr. Chairman, in view of the fact that we are not 
able to go into this whole case on what we call the merits because of 
the fact that it is a pending matter, I think we have adduced enough 
for our purposes in this record to indicate the ultimate facts that oc- 
curred in this case, and I think we have sufficient information from 
which certain conclusions can be drawn. 

Mr. O’Hara. Mr. Lishman, is this chronology of Commission action 
such that there is any reason why that should not go into the record ? 

Mr. Lisuman. No, sir; that can go into the record. 

Mr. O’Hara. I think it is very interesting. 

Mr. Baxer. I would like to make one statement, if I may. I have 
attempted to answer these questions from a purely factual standpoint, 
and if I have created the impression, I don’t want it to go out with- 
out being denied. I don’t want to be in a position of either defending 
or condemning the Frisco in this case. 

Mr. Lisuman. I understand it is a case where there can be great 
differences of opinion, and it was not the intention of any of these 
questions to be of an accusatory nature, but we do have the problem 
in this agency as well as others, apparently, where a violator of the 
law has been able to keep the fruits of his violation without any ade- 
quate sanctions being imposed against him. 

Sometimes that, according to testimony we have received here with 
respect to other Commissions, is due to and because of a deficiency in 
the existing law or a deficiency in the regulation or because of the 
fact that the penalty provided in the law is of such a harsh nature 
that if invoked it would not really hit the culprit as much as it might 
injure innocent third parties, and for that reason sanctions have not 
been imposed. 

Now, really, the underlying purpose in looking at this particular 
case is to focus attention on tha haan rather than others. It is not 
with the purpose of attempting to overrule, or correct, or anything 
of that kind, but to develop enough information so that we can see 
whether or not we may receive information which may be helpful 
Bappraising the overall situation with respect to this kind of vio- 

ion. 

Mr. Baxer. I also might state that the procedure followed b 
Division 4 in authorizing this bond issue was in conformity wit 
many years of practice that where a carrier comes in and shows that 
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it has expended funds for proper capital purposes from its treasur 

and does show a general need to replenish its treasury, that the Com. 
mission authorizes the issue and does not require the segregation of 
the proceeds and the earmarking and using for those general purposes, 

That fund, of course, would be sterile over a considerable period 
of time if the Commission required that. 

The Cuarrman. With reference to Mr. O’Hara’s request, I would 
like to state that the information or chronology and Commission 
action be included in the record. 

I will inquire, first, who prepared the information. Is this a Com. 
mission memorandum ? 

Mr. Lisuman. No, it was prepared by the staff and was compiled 
from 

The CHarrMan. From the records of the Commission ? 

Mr. Lisuman. In part from the records of the Commission and in 
part from briefs of interested parties who appeared before the Con- 
mission, and I would suggest that if it is going to be introduced into 
the record that it be first presented to the Commission and let them 
have an opportunity of commenting on its accuracy and its correct- 
ness, and if they wish to add to it or revise it, why, we would be 
pleased to have that done. 

The Cuarmman. Let it be included in the record with the under- 
standing that the Commission have an opportunity to go over it to 
review it with reference to the accuracy of it or any suggestions 
regarding the chronology and action of the Commission on this matter. 

Mr. Freas. Very well. 

Mr. O’Hara. If it is not accurate, that they be permitted to have 
an opportunity to reply in writing. 

The CHatrMAn. Yes. 

(The document referred to follows:) 





INTERSTATE COMMERCE COMMISSION 
(Finance docket No. 19159; docket No. 31977) 


Matter of Application Under Section 5(2) of the Interstate Commerce Act for 
St. Louis-San Francisco Railway Co. To Acquire Control of Central of Georgia 
Railway Co. Through Stockownership 


CHRONOLOGY AND COMMISSION ACTION 


1949: Officers of Frisco beginning in 1949 had up for consideration from time 
to time the possibility of Frisco’s acquiring an interest in Central of Georgia 
(brief, p. 4, of Illinois Central RR. Co., intervener, hereafter called IC). 

1852: Certain Frisco officers made inspection trip over Central of Georgia in 
company of certain Central of Georgia officers. At that time, if not before, 
Frisco had the idea of controlling Central of Georgia. It had outstanding 337,242 
shares of common stock and 170,417 shares of preferred, and at that time a sub- 
stantial interest in the stock was held by a group headed by Mr. Patrick B. 
McGinnis of New York. Upon inquiry by Frisco Mr. McGinnis advised the 
stock was not for sale (IC brief, p. 4). 

December 1953: Mr. McGinnis indicated willingness to make a certain 
amount of Central of Georgia stock available to Frisco. 

January 1954: Frisco makes another inspection trip over Central of Georgia. 
Frisco board of directors decided not to purchase stock offered by Mr. McGinnis. 

June 4, 1954: Frisco board of directors authorized Mr. Clark Hungerford of 
Frisco “to acquire, for a cash consideration of approximately $1,100,000, shares 
of preferred stock of Central of Georgia Railway Co. (class A or class B), in an 
amount approximating 10 percent of both classes issued and outstanding, at 
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such price or prices as he in his discretion may deem reasonable and in the best 
interests of this company, and from or through such person or persons as he may 
deem appropriate.” 

June 15, 1954: First purchase by Frisco of Central of Georgia stock. Frisco 
pought 7,000 shares of common held by Ocean Steamship Co., a Central of 
Georgia subsidiary, and 2,900 shares from Central of Georgia officers and direc- 
tors, at $60 per share. Price range was from $37.25 to $69.50 in 1955; in 1956 
the range was $43 to $57.75. 

December 3, 1954: Mr. Hungerford reported to Frisco board of directors 
acquisition of 25,600 shares of Central of Georgia preferred and 500 shares of 
common, for $1,791,695.52. 

1955: Mr. Hungerford by authority of Frisco board continued purchasing 
Central of Georgia preferred and common stock. 

May 12, 1955: Frisco filed application with ICC, Finance Docket 18928, under 
section 20(a) of the act, to issue $19,500,000 of first mortgage bonds. Frisco 
represented that it had made large expenditures for improvements and better- 
ments to its physical properties and claimed that “it is now necessary and 
desirable that applicant’s treasury cash be replenished in order to enable it to 
continue its program to improve and modernize its lines of railroad.” The ICC 
gave breakdown of this program as follows: 


ney Ge CIRROVENNR, TNs cin tii nidininntemntendintid ionic $9, 500, 000 
ee MG weet Tulen, Olid. sc iin ii etinaeeen 5, 500, 000 
2,000 boxcars and passenger equipment (downpayment) -__-_-______ 3, 400, 000 
NN UNG, DDCOUNRTNONGDN «EOIN cnn sch ence ssn ir bls a sti 1, 800, 000 
SamENEIN Gy OURERUMIE ASMA Ny ROM ales sito ened overdone casey ow clink ote dealin Soup tect leapt tll 800, 000 

NN cies ec cei ct ci i ictal a 21, 000, 000 


September 12, 1955: Division 4 in Finance Docket No. 18928 recited the above 
representations and claim and approved Frisco’s application. 

August 24, 1955: Frisco prospectus stated: “The proceeds of the sale of the 
bonds of series B will be used to replenish the company’s treasury cash in 
order that the company may continue its program to improve and modernize its 
railroad.” 

NOTE 


The Illinois Central Brief in Finance Docket No. 19159; Docket No. 31977 
states at pages 16-18: 

“Pursuant to the Commission’s authority, the bonds were sold, the Frisco 
receiving $19,090,065 on September 15, 1955 (Hungerford, transcript 108; Belt, 
transcript 351, 356; Frisco Form A Ann. Rept. 1955, schedule 265). Up to that 
time the Frisco had already spent out of its treasury $11,224,470 for Central of 
Georgia stock (Belt, transcript 352-3). The proceeds of the bond issue went 
into the general cash of the Frisco’s treasury (Hungerford, transcript 110), and 
out of that fund, thus replenished by the proceeds of the sale of the bonds, the 
Frisco bought all its remaining Central of Georgia stock, using approximately 
$6,463,703.91 for that purpose, or over one-third of the proceeds of the bond 
issue which the Commission had authorized (Belt, transcript 357). Whether 
or not the bond proceeds were used to recoup deficiencies in the Frisco’s treasury 
created by previous purchases of Central of Georgia stock, is not revealed in 
the record. However, as Mr. Martin testified (transcript 948), the expenditure 
of funds by the Frisco as represented by working capital, during the year 1955, 
exceeded fund receipts by $10,920,831, excluding the bond proceeds. At the end 
of 1955, there had been expended on the improvement projects referred to as 
the reason for the issuance of the bonds, only $1,550,000 (Belt, transcript 358). 
The remainder of $9,370,831 is indicated as being a replenishment of funds pre- 
viously expended for Central of Georgia stock prior to receipt of the bond pro- 
ceeds and for subsequent purchases to December 31, 1955. Since $1,532,800 
was shown to have been expended for Central of Georgia stock after December 
31,1955 (Frisco Form A Ann. Rept. 1955, schedule 218), a total of $10,899,404 is 
indicated as having been expended for the purchase of Central of Georgia stock 
from the bond proceeds, at least in the first instance and until the expenditures 
could be made up from other sources. Without the proceeds from the bond 
issue, the Frisco’s net current assets (working capital) as of December 31, 1955, 
excluding materials and supplies, would only have been $1,036,095,. assuming 
$1,550,000 of the bond proceeds were used for the improvement program (Frisco 
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Form A Ann. Rept. 1955, schedule 200 A and L). This would have been an jp. 
conceivably precarious financial situation. 

“Altogether, the Frisco has spent $17,688,173.91 in order to purchase Centra) 
of Georgia stock. After receiving Commission approval of the bond issue, the 
Frisco concluded to cut down the work it had said it was going to do on the 
shops at Springfield, Mo., from $800,000 to $400,000, and to make an $895,000 
reduction in the work it had said it was going to do on the facilities at Memp 
Tenn., a reduction of approximately $1,300,000 (Belt, transcript 369-71). By 
the end of 1955 only $1,550,000 had been spent on the Capleville and West Tulsa 
facilities (which had been stated as $15 million) and nothing on any of the other 
projects for which the Frisco said it needed money (Belt, transcript 358-9), 
It appears very likely that ‘if the investment in the Central of Georgia stock had 
not been made, the issuance of the bond could probably have been avoided’ (Mar. 
tin, transcript 949. See also to the same effect Shipman, transcript 1512-3). 

“The Commission’s approval of the bond issue was based on a finding that 
the object of the bond issue was ‘necessary and appropriate for and consistent 
with the proper performance by it of service to the public as a common car- 
rier * * ** (exhibit H-100, p. 9). We question whether the Commission conld 
have or would have made that finding had the record before it showed what 
in fact the Frisco was going to use the proceeds of the bond issue for.” 

December 6, 1955: Frisco filed application with ICC for authority under see. 
tion 5(2) of the Interstate Commerce Act to acquire direct control of Centra] 
of Georgia through ownership of a majority of the capital stock of that com- 
pany, and, by virtue of such stock ownership, indirect control of its common- 
carrier subsidiaries. 

The following data appears on sheet 12, F.D. No. 19159, of Division 4 (Finance 
Division) of the ICC: 





Shares of Shares of Percent of 
Date voting stock | voting stock | voting stock 
outstanding | owned by owned by 
Frisco Frisco 

RI ea a de te ee 486, 887 29, 500 6.00 
ED it oie sp Gcddncendidiinnddnneaddecnd debe Memun dibs: 488, 777 48, 006 9. 82 
TE nek papabancnaa owghiocdhcnn authinbvewarkaitinebadies 490, 381 67, 108 13. 68 
iin ieen iin nduising = anpeany wiansaiag nppnmis 493, 246 117, 536 23. 83 
a imei can dnddanne d obsdubarukbeen ies tws 493, 661 128, 096 25. 95 
Ee in ddnickieiwhs cevencucecshinubdegh teendnietean 494, 036 146, 325 29. 62 
EY ME atte liegnanmeperaqemenenhansbbont ph ii elias dente’ 494, 292 150, 445 30. 44 
EE, A nicitnsntetanncuiich emenhukenmtietnaamepenibiimedsiditai 494, 352 154, 236 31.0 
CT Cts Sic cow sk obadad dub abe cawscaendeddatabicwesies 494, 759 163, 711 33. 10 
I Nc sn aibtbhenndudbhiibanidedekdkidincasis uh dtbhewdiad 495, 727 173, 507 35.00 
I inctx $s be dudindep ie ouigunip-—aetiinceenbeie «tet 496, 028 186, 022 37. 0 
SEN nt. a vnnamnnuaiehaiinenbaunnsanememadamaeaneuns 497, 747 239, 333 48. 08 
MDL Andon denkniewotncapbtadseuaddncepstncntabupessous 497, 947 252, 633 50.73 
Ns bce dnkd dni oaciicllt dca alk kidebatuwg anieaaliabamad ilabl 497, 957 253, 189 50.84 
Se Sind th fons minh nei nk avdiad enka sien aeus alesis 498, 001 253, 189 50. 84 
i a al aceasta 498, 040 255, 289 51.26 
TUES UUDUR enna cbiccddn satu sddc nbd chasse chcdeacdsestnetiee 498, 140 279, 989 56. 20 
Pe EDN nti ponsraisaddbbonddedsabdastdivcs lkbab< dhs ndbbiba dds od 303, 189 2 60.86 

64. 13 


TN IND © = 5 hs ons llniemcenai bliin bicbhciod aenpihioewachiekmialie 496, 634 318, 489 


1 Data for this date taken from Frisco’s brief. 
? Based on amount of voting stock outstanding on Apr. 13, 1956. 
* Data for this date taken from Central’s 1956 annual report to us. 


April 9, 1956: Illinois Central Railroad Co. and Seaboard Air Line Railroad 
Co. filed a complaint with ICC, asking the Commission to institute an investiga- 
tion under section 5(7) of the act to determine whether Frisco had acquired con- 
trol of Central of Georgia in violation of the provisions of section 5(4) of the 
act. 

April 12, 1956: The ICC, on its own motion, instituted such investigation in 
Docket No. 31977. The finance proceeding, F. D. No. 19159, and the investigation 
proceeding, Docket No. 31977, were heard together in a consolidated record be 
fore Examiner John L. Bradford, in Savannah, Ga., April 16-27 and in Wash- 
ington, D.C., May 23 and 24, 1956. Illinois Central, Seaboard, and others, in- 
cluding certain minority stockholders in Central of Georgia, were intervenors. 

March 17, 1956: Frisco made Mr. Fred B. Wilson of Duluth, Ga., an individual 
vouched for to Mr. Hungerford by Mr. A. W. Ledbetter, chairman of Central of 
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Georgia board of directors, as “voting trustee” of stock of Central of Georgia 
stock then owned or subsequently acquired by Frisco. 

November 19, 1956: Examiner Bradford’s consolidated report on Finance 
Docket No. 19159 and Docket No. 31977. The examiner’s report on sheet 22 
found that Frisco had violated section 5(4) of the act by having acquired con- 
trol of Central of Georgia without first receiving Commission approval. The 
examiner’s opinion on sheet 22 states : 

“Frisco violation of the act deseribed above while not to be condoned, is not 
necessarily a bar to the granting of such appropriate authority under its appli- 
cation as will be consistent with public interest.” 

On sheets 29 and 31 of the examiner’s opinion a finding and recommendation 
is made to cover the situation. On sheet 29 the examiner found that: 

“If Frisco should be required now to dispose of this stock upon the open mar- 
ket or upon private sale, it undoubtedly would suffer a considerable loss which it 
could ill afford.” 

On sheets 31-32 the examiner recommended, among other things, that the 
Commission approve acquisition of the Central of Georgia by Frisco, ‘with inclu- 
sion of the Illionois Central Railroad Co. and the Seaboard Air Line Railroad 
Co., on equal bases under terms and conditions proposed by the latter com- 
panies.” This proposal in effect would mean one-third ownership in each com- 


pany with Frisco to be paid an amount equivalent to the cost of its stock 
acquisition. 


On sheet 32, the examiner recommended : 

“It is recommended further that Division 4 find, in docket No. 31977, that re- 
spondent, St. Louis-San Francisco Railway Co., effected control and management 
in a common interest of Central of Georgia Railway Co. in violation of section 
5(4) of the act, and has continued to maintain such control and management in 
violation of that section, and order the respondent immediately to terminate such 
violation and report to the Commission the steps taken to accomplish this end.” 

Frisco’s contention that the appointment of Mr. Fred B. Wilson as voting 
trustee of Frisco’s majority stockholding constituted a bona fide divestment of 
control was disposed of by the examiner on sheet 21 of his report as follows: 

“Wilson is bound to Frisco by a contract which provides that he must look to 
Frisco for payment of his services. It is reasonable to assume that in perform- 
ing his services he will make every effort to please Frisco. Obviously, the trust 
agreement does not insure that Central would not be managed in the interest 
of Frisco, in the absence of which it is insufficient as a means of divesting Frisco 
of its powers to control Central, * * * that in so doing, it violated the provisions 
of section 5(4) of the act; and that its violation of this section is continuing.” 

July 9, 1957: Report by Division 4 (Finance Bureau—Commissioners Mitchell, 
Minor, McPherson) agreed that Frisco had violated the act and that it was not 
satisfied that the Wilson voting trust constituted divestiture of control, but in 
view of the Division’s action consideration of the voting trust would serve no 
useful purpose. However, the report found, subject to certain terms and condi- 
tions, that the Frisco acquisition of control should be approved as in the public 
interest. The report (Commissioner Mitchell dissenting) would require Frisco 
to purchase outstanding minority stock at the same price as paid for stock al- 
ready acquired. The report rejected, as not being in the public interest, the 
request by Illinois Central and Seaboard Air Line. No order accompanied the 
July 9, 1957, report of Division 4 and none has yet been made as of October 15, 


1958. As shown later, there is pending before the full Commission a petition for 
rehearing and reconsideration. 


Division 4 report on sheet 20 states: 

“*** As noted, at the beginning of the year 1955 it owned only about 6 percent 
of Central’s voting stock, but it bought substantial quantities thereof throughout 
the year and at the close it owned almost 51 percent of the voting stock. Obvi- 
ously, sometime in 1955, Frisco acquired the power to exercise control and 
management of Central without securing the required authorization from us, 
and it thereby violated the provisions of section 5(4) of the act. The creation 
of voting trusts as a means of satisfying the provisions of section 5 cannot be 
effective for that purpose unless and until we are satisfied that the trusts consti- 
tute an actual divestiture of control. However, in view of our action herein, 
consideration of the effectiveness of the instant trust agreement would serve no 
useful purpose. See Canton Railroad Company Control, 295 1.0.C.—, decided 
January 29, 1957 (not printed in full). Our order herein, when issued, will 
provide for the discontinuance of this proceeding. 
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“Discussion and conclusion in Finance Docket No. 19159: ‘Frisco’s violation 
of the act described above, while not to be condoned, is not necessarily a bar to 
the granting of such appropriate authority under its application as will be 
consistent with the public interest. See Atlantic Trans. Co.-Control and Merger, 
56 M.C.C. 329. The test of consistency with the public interest has generally been 
held by the courts to have direct relation to the adequacy of transportation gery. 
ice, to its essential conditions of economy and efficiency, and to appropriate pro- 
vision and best use of transportation facilities. See New York Central Securities 
Corporation v. United States, 287 U.S. 12, 24-25.’ ” 

Division 4 report states in effect that Frisco had secured Commission approval 
of its May 12, 1955, bond issue application under section 20(a) of the act by 
misrepresenting the purposes for which it would use the proceeds of the bond 
issue. (See p. 2, supra.) In other words, Frisco admittedly violated section 
5(4) of the act and accomplished such violation by admittedly not using the 
proceeds of the bond issue for the purpose of physical improvements and better. 
ments as represented to the Commission but for the purpose of purchasing stock 
control of Central of Georgia. These facts appear at sheets 20 and 25 of the 
Division 4 report. On sheet 25 it is stated: 

“When the application was filed Frisco owned about 47.2 percent and now owns 
about 64 percent of the total of both classes of Central’s outstanding stock. At 
the time of the hearing it had purchased 196,197 shares of common stock at 
prices ranging from $30.50 to $62.75 and averaging $55.69 per share, and 83,792 
shares of preferred stock at prices ranging from $63 to $95.50 and averaging 
$80.69 per share.* The purchase of this stock was financed in large measure 
with proceeds obtained from the sale of $19,500,000 first mortgage bonds, issuance 
of which was authorized by us in Finance Docket No. 18928, St. Louis-S. F. Ry. Co. 
Bonds, 295 ICC.—(not printed in full), upon representations that funds were 
needed for other purposes.” 

No sanctions have been imposed upon Frisco for its violation of the act and its 
misrepresentations to the Commission. Instead Division 4 approved Frisco’s 
actions on the ground that such approval was not inconsistent with the public 
interest of fostering unification of carriers into a sound and adequate transporta- 
tion system, which is a fundamental purpose of the act (sheets 20, 23-24 of 
Division 4 report). 

August 15, 1957: Petition for reargument before, and reconsideration by, the 
entire Commission filed by Illinois Central Railroad Co., intervenor. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., November 28, 1958. 
Hon. OREN HArRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Mr. CHarrMAN: At hearings held before the Special Subcommittee on 
Legislative Oversight on November 21, 1958, you requested that a check be made 
as to the accuracy of the statement entitled “Chronology and Commission Action” 
in respect of proceedings before this Commission in Finance Docket No. 19159 
and docket No. 31977. The statement is generally accurate, but your attention is 
invited to the following: 

At the hearing (transcript, p. 216) the subcommittee’s attention was called 
to the fact that the first sentence appearing opposite the date of July 9, 1957, 
was not entirely accurate in that Division 4 in its report expressed no opinion as 
to whether or not the voting trust constituted a divesture. 

The entry made opposite June 15, 1954, might be construed as indicating that 
each of the purchases therein described was made on that date. However, the 
record in the above-mentioned proceedings shows that while the first purchase 
of Central Georgia stock was made on said date, that purchase was of 1,900 shares 
of preferred stock ; that the first purchase of common stock, 500 shares, was made 
on November 3, 1954; that 7,275 shares of common stock were purchased from the 
Ocean Steamship Co., of Savannah, on November 22, 1955, at a price of $57 a 
share; and that 2,900 shares of common stock were purchased in December 1955 
from three of the Central of Georgia directors at $60 per share. In December 


1 Frisco’s annual report to us for the year 1956 shows that as of the close of the year 
it owned 211,497 shares of Central’s common stock obtained at an average cost of $55.62 
per meee and 106,992 shares of preferred stock obtained at an average cost of $81.91 
per share. 
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1955, the New York Stock Exchange price on the common stock ranged from 
$47.50 to $59.50. [ 

The statement contained in the note beginning at the bottom of page 2 is an 
accurate quotation from the brief of the Illinois Central Railroad Co., but, in 
view of the present status of the proceeding, I express no opinion as to the 
accuracy and soundness of the conclusions stated in the brief. For the same 
reason I refrain from expressing opinions as to the soundness of the conclusions 
of the writer stated in the paragraph beginning at the bottom of page 7 and 
ending at the top of page 8. The statements contained in the next to the last 
pargaraph on sheet 8 should be considered in conjunction with the Commission’s 
report on reconsideration of November 14, 1958, which denied Frisco’s application 
and stated that the matter was being referred to the U.S. attorney. 

If I can be of further assistance to the subcommittee, please do not hesitate 
to call upon me. 

Sincerely yours, 


Howarp Freas, Chairman. 


The Cuarrman. I would like to get a matter cleared up in my own 
mind. You answered Mr. O’Hara’s question a moment ago that so far 
as the petition, when it was filed, the information that you have for 
the Commission, Mr. Freas, that was not disclosed that Frisco was 
using the fund for the purpose of acquiring stock of the Central of 
Georgia. Is that true, Mr. Baker? 

Mr. Baxer. With the qualification that I mentioned: That there 
was a statement in the record which, so far as I am aware, was not 
brought to the attention of the Commissioners themselves, that the 
examiner is the only one who had knowledge of that; and I might 
say that the examiner was an engineer who is no longer used in writing 
reports, but, because of the press of work at that time, he was assigne 
this case and that probably the significance of an item showing the 
holding of the Central of Georgia stock escaped him. 

Mr. O’Hara. That was as to stock, Mr. Baker, that they had previ- 
ously acquired prior to the filing of their petition for this bond issue? 

Mr. Baxer. That is right. 

Mr. O’Hara. Which was a very small amount compared to what 
the Fisco subsequently acquired ; is that the situation ? 

Mr. Baxer. It was around—a little over $7 million. It was a sub- 
stantial amount, but I would say that it probably did not represent a 
controlling interest. 

The CuarrMan. But the examiner did recommend against the bond 
issue ? 

Mr. Baker. No. The examiner recommended approval of the bond 
issue. 

The CHarrMaAn. This information shows here that the Illinois Cen- 
tral brief contained the fact that up to that time Frisco had already 
spent out of its treasury $11,224,270 for the Central of Georgia stock. 

Mr. Baxer. I think, perhaps, you have reference to the examiner in 
the control case, the section 5 proceeding. 

The hearing examiner in that case did say they proposed a report 
in which he recommended that the Commission deny the application 
of Frisco for authority to effectuate sole control, but to require that it 
share the stock with the Illinois Central and the Seaboard Railway, 
and the three railroads would jointly control it. 


The Cuarrman. Is this true, that Division 4 concluded that, and I 
quote : 


Obviously, sometime in 1955, Frisco acquired the power to exercise control and 
management of Central without securing the required authorization from us 
and has thereby violated the provisions of section 5(4) of the act? 
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Mr. Baker. Yes, that is correct. ; 

The Cuairman. Also it is true then that Division 4 further saiq- 

Nevertheless, this violation “while not be condoned is not necessarily a bar 
to the granting of such appropriate authority under its application as will be 
consistent with the public interest”? 

Mr. Baker. Yes, that is right. 

The CuarrMan. That is true. 

Now, that action of Division 4 went to the Commission, the ful] 
Commission ? 

Mr. Baker. Yes, after the filing of petitions for reconsideration by 
various opposing parties. 

The Cuatrman. Then, did the Commission act on it? 

Mr. Baker. Yes, the Commission did. 

The Cuarrman. When? When did the Commission first act ? 

Mr. Baker. Well, the Commission first assigned the petitions for 
oral argument before it. That was the first action of the Commission. 
It heard oral argument from the parties, and then on November 14, 
this current month, the Commission adopted 

The CHatrmMan. Was that the first action that the Commission, that 
is the entire Commission, took, acted on the matter ? 

Mr. Baker. The first action on the merits of the matter, yes. 

The Cuarrman. That was November 14 last, this month / 

Mr. Baxer. Yes, this month. 

The Carman. Well, in view of this whole matter coming to us, 
and this information in the record, I think it would be appropriate, 
perhaps, to put a copy of this release given up here to us in the record 
to show the last action taken. 

Mr. Baxerr. I have a copy of the report itself of the Commission. 

The CHarman. That probably would be—— 

Mr. Baxer. I have three copies of that report. 

The Cuatrman. I havea copy of it here, too. 

This is the best one we have for the record. 

Mr. Baxer. Shall I pass these copies to the reporter ? 

The CHarrMAN. Yes, sir. 

(The documents referred to follow :) 





INTERSTATE COMMERCE CoM MISSION, 
Washington, D.C., November 14, 1958. 


ICC Denies Frisco APPLICATION To ContTroL CENTRAL OF GEORGIA 


The Interstate Commerce Commission today disapproved the application of 
the St. Louis-San Francisco Railway Co. (Frisco) to acquire control of the Cen- 
tral of Georgia Railway Co. (Central) and found the Frisco violated provisions of 
the Interstate Commerce Act by acquiring control of the Central without the 
Commission’s authorization. 

The violation is being referred to the U.S. attorney with request that prose- 
cution be undertaken under the penal provisions of the act. 

In the decision today the Commission ordered the Frisco to terminate the 
violation within 30 days by disposing of all interest it may have in the capital 
stock of the Central or by transferring such stock to a corporate trustee or 
trustees subject to such terms and conditions as may be approved by the Com- 
mission. If Frisco elects to follow the latter course, it will be expected promptly 
to submit for approval a proposed trust agreement and a nominee or nominees to 
serve as trustee or trustees. 

The Commission, in its decision today, stated that “Frisco contends that its 
control of Central would give greater assurance of the latter’s successful opera- 
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tion and provide an improved service between the West and Southwest, on the 
one hand, and the Southeast, on the other.” 

“However,” the Commission said, “we are of the view that many of the im- 
provements in service which it is stated would result from the acquisition of 
control could, and should, be effected through cooperative efforts between the 
two railroads under independent managements. Moreover, if independent of 
Frisco, Central will be in a better position to secure the cooperation of other 
connecting lines, particularly Illinois Central, in effecting similar improvements 
in service in respect of traffic interchanged with those lines.” 

In denying the application of Frisco the Commission stated that “the record 
is not convincing that Frisco is able, without impairment of its working capital 
and credit, to meet the financial burdens incident to acquisition of other publicly 
held stock which may be offered to it under the terms of the condition imposed 
by Division 4, which condition we deem appropriate in event the transaction 
were approved. Secondly, as found by Division 4, and herein affirmed by us, 
eontrol of Central heretofore has been acquired by Frisco in violation of the 
provisions of section 5(4).” 

“The public interest,” the Commission added, “is concerned not only with im- 
provements in transportation service, but also with the maintenance of respect 
for and the observance of the law. If Frisco is permitted to retain the fruits of 
its unlawful conduct, and we sanction such conduct, which we consider to have 
been in flagrant disregard of the law, others will be encouraged to pursue a like 
course and to present a fait accompli for our approval. 


INTERSTATE COMMERCE COMMISSION 
Finance Docket No. 19159* 
CENTRAL OF GEorRGIA RamLway CoMPANY CONTROL 


Decided November 14, 1958 


Upon reconsideration : 

1. Application of St. Louis-San Francisco Railway Company for authority 
to acquire control of the Central of Georgia Railway Company, through owner- 
ship of its capital stock, and, by virtue of such stock ownership, indirect con- 
trol of its common carrier subsidiaries, denied. Prior report 295 I.C.C. 563. 

2. Control of the Central of Georgia Railway Company by the St. Louis-San 
Francisco Railway Company found to have been accomplished and to be con- 
tinuing in violation of the provisions of section 5(4) of the Interstate Commerce 
Act, and respondent ordered to terminate such violation. 

Appearances as shown in previous report and in addition: Hverette Kreeger 
and Walter R. McDonald for the Georgia Public Service Commission, and Frank 
FP. Vesper, Aaron Kravitch, Phyllis Kravitch, A. R. Neiman and Leo H. Pou for 
interveners. 

REPORT OF THE COMMISSION ON RECONSIDERATION 


By the Commission: 

By its report in these proceedings, dated July 9, 1957, 295 I.C.C. 563, division 
4, (1) pursuant to application filed December 6, 1955, under section 5(2) of the 
Interstate Commerce Act, approved the acquisition by the St. Louis-San Fran- 
cisco Railway Company (Frisco), of control of the Central of Georgia Railway 
Company (Central), through ownership of a majority of the latter’s capital 
stock, and, by virtue of such stock ownership, indirect control of Central’s com- 
mon-carrier subsidiaries ;* (2) found that it would not be in the public interest 
to grant requests of the Illinois Central Railroad Company (Illinois Central) 
and the Seaboard Air Line Railroad Company (Seaboard) to be included in the 
foregoing control transaction on an equal basis with Frisco; and (3) in Docket 
No. 31977, found that control of Central by Frisco had been effected in violation 





1This report also embraces docket No. 31977, Central of Georgia Railway Company 
Investigation of Control. 
*Central of Georgia Motor Transport Company, Louisville and Wadley Railroad Com- 
any, Ocean Steamship Company of Savannah, Wadley Southern Railway Company, The 
tightsville & Tennille Railroad Company, South Western Railroad Company, and 
Savannah & Atlanta Railway Company. 
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of the provisions of section 5(4) of the act, but, in view of the finding in the 
application proceeding, that it was not necessary to determine whether the yio. 
lation was continuing. Frisco, Central, and other railroads mentioned in this 
report are common carriers by railroad subject to the provisions of part I of 
the act. 

The approval in the prior report was made subject to specific conditions for the 
protection of employees and minority stockholders and the maintenance of exigt. 
ing routes and channels of trade, and entry of an order was deferred pending the 
receipt of notification of the acceptance by Frisco of the prescribed conditions, 
On July 25, 1957, Frisco filed such notification. On and after August 15, 1957, 
petitions for reconsideration, reargument, rehearing, and modification of the 
decision of division 4 were filed by certain interveners.* In view of the peti- 
tions, no order has yet been entered. Replies to the petitions were filed by 
Atlantic Coast Line Railroad Company, Central, Frisco, the Alabama and Georgia 
public service commissions, and jointly by the Southern Railway Company and 
Georgia Southern and Florida Railway Company, and the matter was orally 
argued before us. 

The petitions generally disagree with conclusions of division 4 regarding (1) 
Frisco’s violation of the provisions of section 5(4) in acquiring without our 
authorization sufficient of Central’s stock to become vested with the power to 
control that carrier; (2) the granting of Frisco’s application to acquire sole 
control of Central; (3) the refusal to grant the requests of Illinois Central and 
Seaboard to be included in the approved transaction; (4) the adequacy of the 
prices prescribed to be offered for further purchases of Central’s stock; and 
(5) the sufficiency of the conditions prescribed to assure perpetuation of existing 
channels of trade. In view of the importance of the subject matter and the 
various issues raised, we are of the view that reconsideration is warranted, and 
the requests therefor are granted. 

A statement of Frisco’s proposal, financial data, and descriptions of it and 
Central, and the positions of the various parties and the evidence presented in 
support thereof or in opposition thereto are set forth in the prior report and 
will be restated only to the extent necessary for clarity. 

Frisco contends that its control of Central would give greater assurance of 
the latter’s successful operation and provide an improved service between the 
West and Southwest, on the one hand, and the Southeast, on the other. It 
asserts that among the benefits which would result from the coordination of 
their operations, which would be made possible by approval of the transaction, 
are more effective use of diesel power, freight cars, and special equipment; pro- 
vision for blocking or grouping cars at Memphis, Tenn., and other points for 
movement through Birmingham, Ala., with little or no intermediate switching; 
improved car tracing and diversion services for shippers; the exchange between 
the Frisco and the Central of specialists with particular skills; benefits to 
employees resulting from stability of management; and improvements in methods 
of handling freight rate adjustments and general traffic matters. 

Division 4 found, and we agree, that the evidence lends support to Frisco’s 
claims in the foregoing respects. However, we are of the view that many of 
the improvements in service which it is stated would result from the acquisition 
of control could, and should, be effected through cooperative efforts between the 
two railroads under independent managements. Moreover, if independent of 
Frisco, Central will be in a better position to secure the cooperation of other 
connecting lines, particularly Illinois Central, in effecting similar improvements 
in service in respect of traffic interchanged with those lines. Under Frisco’s 
control of Central, it is probable that joint-line service between Central and 
Illinois Central would deteriorate to some extent, and that some traflic would 
be diverted from Illinois Central to its detriment. 

If consideration were limited to the factors mentioned above, we might be 
persuaded to affirm the findings of division 4 and grant the authority requested, 
notwithstanding certain unfavorable aspects of the transaction which have 
been mentioned. However, there are other factors which weigh heavily against 
approval, and which, in our opinion, require denial of the application. First, 
the record is not convincing that Frisco is able, without impairment of its 
working capital and credit, to meet the financial burdens incident to acquisition 


* Gulf, Mobile, and Ohio Railroad Company (G.M. & O.); Sol G. and Carrie D. Salomon 


and Edward F. Quirk; Victor A, Altman; Illinois Central; Seaboard; and Macon, Dublin 
& Savannah Railroad Company. 
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of other publicly held stock which may be offered to it under the terms of 
the condition imposed by division 4, which condition we deem appropriate in 
event the transaction were approved. Secondly, as found by division 4, and 
herein affirmed by us, control of Central heretofore has been acquired by Frisco 
jn violation of the provisions of section o(4). ac , 

Certain facts concerning Frisco’s acquisition of Central’s stock are stated 
in the division’s report. Frisco began acquiring such stock in 1954, and by 
December 31 of that year it had acquired about 6 percent of the stock out- 
standing. From time to time thereafter, Frisco purchased additional shares. 
On April 30, 1955, it owned 128,096 shares and on December 31, 1955, 252;633 
shares, or 50.73 percent of the total shares outstanding in the hands of the 
public. Frisco points out that in addition to the shares outstanding in the 
hands of the general public, Central holds certain other shares in trust for 
holders of unpresented bonds and voting trust certificates issued in connection 
with its reorganization. It contends that the question as to whether that 
stock can be voted is uncertain, and that if it were included as outstanding 
stock the percentage of shares held by Frisco on the last-mentioned date would 
be only 49.76 percent. We perceive no merit in this line of argument. Aside 
from the fact that, so far as this record shows, the indicated trust stock held 
by Central has never been voted, considering the distribution of the outstanding 
stock, it is obvious that, whether Frisco owned 49.76 or 50.73 percent, it had 
at that time the power to control Central. The 252,633 shares owned by Frisco 
on December 31, 1955, was equal to more than 66 percent of the total number 
of shares voted at the 1955 annual meeting of stockholders. It is well settled 
that control of a company does not require a numerical majority of shares 
having voting rights. Rochester Telep. Corp. v. United States, 307 U.S. 125; 
Atlas Corp. Application under Panama Canal Act, 248 I.C.C. 373. 

In January and February 1956, Frisco increased its holdings of Central stock 
to 253,189 shares; and, apparently in recognition that it was in violation of 
section 5(4), on March 17, 1956, Frisco entered into an agreement with Fred 
B. Wilson, of Duluth, Ga., under which the stock of Central then owned or 
subsequently acquired by Frisco was transferred to him in trust for certain 
purposes, including a duty to vote the trusteed stock pursuant to his sole disere- 
tion and best judgment to insure the entire independence of Central’s board 
of directors and management. The agreement provides that Wilson shall be 
entitled to reasonable compensation, but the amount is not specified. The record 
does not show that Wilson had any prior experience in railroad or transportation 
activities. 

At the annual meeting of Central’s stockholders in April 1956, the power of 
Frisco’s trustee to vote the stock was questioned and the meeting was adjourned 
to a later date without electing a new board of directors. Just prior to this 
meeting, however, the board elected Frisco’s trustee to fill a vacancy in its 
membership and, with this exception, the record does not show that there has 
been any change in the board’s membership since the 1955 meeting. 

Prior to the execution of the trust agreement, the trustee was practically 
unknown to Frisco’s officers and directors, and he was appointed upon the 
recommendation of A. W. Ledbetter, chairman of Central’s board of directors. 
The record shows that there are close business and personal relations between 
Ledbetter and Frisco’s president, and Ledbetter cooperated with Frisco in 
acquiring stock control of Central by selling it stock owned by him and by 
Central’s subsidiary, Ocean Steamship Company, and by suggesting to other 
members of Central’s board of directors that they do likewise, at a time when 
he could not help knowing that the shares thus acquired would give Frisco close 
to, if not actual, numerical majority of the shares outstanding. 

Section 5(5) of the act provides that, for the purposes of this section, any 
transaction shall be deemed to accomplish or effectuate the control or management 
in a common interest of two carriers if such transaction is by a carrier or by a 
person affiliated with it, and the effect thereof is to place such carrier and 
persons affiliated with it, taken together, in control of another carrier. Section 
5(6) provides that a person shall be held to be affiliated with a carrier if, by 
reason of the relationship of such person to such carrier, it is reasonable to 
believe that the affairs of any carrier of which control may be acquired by such 
person will be managed in the interest of such other carrier. This definition 
of affiliation does not necessarily mean that the carrier of which control may be 
acquired will be managed solely, or even principally, in the interest of the other 
carrier, or that such management necessarily implies harm or detriment thereto ; 
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it means managed in the interest of such other carrier in any material degree 
Commercial Transport Corp.—Control—Commercial, 65 M.C.C. 127, 153. : 

Considering the terms of the trust agreement, the circumstances leading up 
to Wilson’s appointment as trustee, and his inexperience in railroad matters, 
it is not reasonable to believe that he will act free from the control or influence 
of Frisco, the beneficial owner of the stock. We are of the opinion, and find, that 
Wilson is affiliated with Frisco within the meaning of section 5(6), and that 
transfer of the Central stock to him has not operated to terminate the contro] 
of Central unlawfully acquired by the Frisco. 

Most of the petitioners contend that, if we find that Frisco has acquired cop. 
trol of Central without our authorization in violation of section 5(4), we may 
not lawfully authorize acquisition of control under section 5(2). We agree with 
division 4 that such violation is not necessarily a bar to approval of an applica. 
tion under section 5(2), if, upon consideration of all the facts, it clearly appears 
that the public interest will be served best by such approval. In our opinion, 
such is not the case here. The public interest is concerned not only with im. 
provements in transportation service, but also with the maintenance of respect 
for and the observance of the law. If Frisco is permitted to retain the fruits 
of its unlawful conduct, and we sanction such conduct, which we consider to 
have been in flagrant disregard of the law, others will be encouraged to pursue 
a like course and to present a fait accompli for our approval. Obviously, such js 
not in accord with the intent of the statute, ie., that we pass upon “proposed” 
acquisitions of control prior to their consummation, including the justness and 
reasonableness of the terms upon which such control is to be acquired. If the 
indicated practice were generally followed, our administration of the statute in 
the public interest would be seriously hindered, if not defeated. Here, Frisco 
not only acquired a majority of Central’s outstanding voting stock without our 
authorization, expending a large sum of money therefor, but it continued to pur- 
chase additional shares even after entry of division 4’s order of April 12, 1956, 
instituting an investigation to determine whether or not Frisco was in violation 
of section 5(4), and subsequently after service of an examiner’s proposed report 
recommending that we find that control of Central by the Frisco had been ac- 
complished and was continuing in violation of such section.‘ We are unable to 
accept Frisco’s profession of good faith in the premises. It has been subject to 
regulation by us for many years, and its officers and counsel knew or should have 
known of the requirements of section 5. 

Upon consideration of all the facts, we are of the opinion that it would not be 
consistent with the public interest to grant the authority requested and, thus, 
indirectly to sanction the violation of section 5 disclosed by this record. (Com- 
pare Detroit € C. Nav. Co.—Control—Denver-Chicago Trucking, 58 M.C.C. 599; 
Welch—Control—Montreal-New York Erp., 56 M.C.C. 505.) Pursuant to section 
12(1) of the act, we are referring this matter to the United States Attorney 
with request that prosecution be undertaken under the penal provisions of the 
act. . 
Paragraph (7) of section 5 provides that if, as result of an investigation in- 
stiuted thereunder, we find that any person is violating the provisions of para- 
graph (4), we shall by order require such person to take such action as may be 
necessary, in our opinion, to prevent continuance of such violation. We are 
conscious of the fact that if Frisco were required immediately to sell all of its 
interest in Central’s stock, this, no doubt, not only would cause large monetary 
loss to the Frisco, with adverse effect upon its credit, but also would adversely 
effect the market prices of the stock and would be injurious to other, innocent 
stockholders of Central. Accordingly, while our order will require that Frisco 
terminate the violation and divest itself of power to vote the stock in the selec- 
tion of Central’s board of directors, or otherwise except as may be approved by 
us, the terms thereof will permit Frisco to retain its beneficial interest in the 
stock owned by it, provided the legal title of the stock is transferred to an inde- 
pendent corporate trustee or trustees, and subject to such terms and conditions, 
as may be approved by us. If Frisco elects to follow this course, it will be ex- 
pected promptly to submit for our approval a proposed trust agreement and a 
nominee or nominees to serve as trustee or trustees. 

In view of the foregoing conclusions, it is unnecessary to discuss other con- 
tentions of the petitioners. 


4Frisco’s counsel stated at the oral argument held on the petitions for reconsideration 
that it then owned about 70 percent of Central’s stock. 
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We find, in Finance Docket No. 19159, that it has not been shown that the 
transaction proposed would be consistent with the public interest, and that the 
application should be denied. 

We further find, in Docket No. 31977, (1) that respondent St. Louis-San Fran- 
cisco Railway Company has acquired control of the Central of Georgia Rail- 
way Company through ownership of its capital stock, and that such control is 
continuing, in violation of the provisions of section 5(4) of the Interstate Com- 
merece Act, and (2) that the said respondent should be ordered to terminate 
such violation by disposing of all interest it may have in the capital stock of 
Central of Georgia Railway Company, or by transferring such stock to a trustee 
or trustees as hereinabove set forth. 

We shall retain jurisdiction in Docket No, 31977 to enter such further order 
or orders as may be necessary or appropriate to carry out the terms of our ac- 
companying order and to assure compliance therewith. 

An appropriate order will be entered. 

Freas, Chairman, WINCHELL, Commissioner, and McPuerson, Commissioner, 
dissenting in part: 

We concur in the majority finding that control of Central by Frisco has been 
accomplished in violation of the provisions of section 5(4 We also agree that 
the matter should be referred to the United States Attorney with a request that 
prosecution be undertaken. 

We do not agree, however, that the application for control of the Central 
by Frisco should be denied. In our opinion, the record is clear that the public 
interest would best be served by the operational efficiencies and economies 
which would result from single control of the Central by the Frisco. The indi- 
cated benefits to the public which would flow therefrom outweigh, we believe, 
the considerations for barring the Frisco from control because of the indicated 
violations. Chairman Freas and Commissioner Winchell would not impose the 
condition requiring the purchase of stock outstanding in the hands of the public. 
Commissioner McPherson would impose such a condition, but believes that there 
is nothing on this record to show that it would be unduly burdensome. 

Finally, any contention that we “sanction” Frisco’s conduct is sufficiently met 
by pointing out that we are unanimous in our decision to prosecute. 

CoMMISSIONER WEBB did not participate in the disposition of this proceeding. 

COMMISSIONER ARPAIA Was necessarily absent and did not participate in the 
disposition of this proceeding. 

ORDER 


(At a general session of the Interstate Commerce Commission, held at its office 
in Washington, D.C., on the 14th day of November, A.D. 1958) 


Finance Docket No. 19159 
CENTRAL OF GEORGIA RAILWAY COMPANY CONTROL 
Docket No. 31977 
CENTRAL OF GEORGIA RAILWAY COMPANY INVESTIGATION OF CONTROL 


Further investigation of the matters and things involved in these proceedings 
having been made, and the Commission, on the date hereof, having made and 
filed its report on reconsideration, which report, and the prior report of division 4 
dated July 9, 1957, are made a part hereof ; 

It is ordered, That the application of St. Louis-San Francisco Railway Com- 
pany filed in Finance Docket No. 19159 be, and it is hereby, denied. 

It is further ordered, That respondent St. Louis-San Francisco Railway Com- 
pany be, and it is hereby, required to cease and desist from further violation of 
the provisions of section 5(4) of the Interstate Commerce Act, as found in said 
report on reconsideration to be continuing, and to terminate said violation and 
its power to control or manage Central of Georgia Railway Company, by either 
(1) divesting itself of any and all interest which it may have in the capital stock 
of Central of Georgia Railway Company, provided that in such divestiture none 
of the shares of stock shall be sold or transferred directly or indirectly to any 
officer, director, employee, or agent of, or anyone otherwise directly or indirectly 
affiliated with or connected with or under the control or influence of St. Louis- 
San Francisco Railway Company, or to any corporation with which it is affiliated, 
or to any officer, director, or employee of any such corporation, or its subsidiary 
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or affiliated companies; or (2) transferring said capital stock to a corporate 
trustee or trustees, and subject to such terms and conditions, as hereafter may 
be approved by the Commission upon appropriate petition of the respondent, 

It is further ordered, That St. Louis-San Francisco Railway Company shal) 
report to this Commission, within 60 days from the effective date hereof, the 
action taken by it to comply with the requirements of this order. 

It is further ordered, That jurisdiction is retained in Docket No. 31977 to 
enter such further order or orders as may be necessary or appropriate to carry 
out the terms of this order and to assure compliance therewith. , 

It is further ordered, That the petitions filed herein for reconsideration of the 
said report of division 4 be, and they are hereby, denied except to the extent that 
they are granted above. 

And it is further ordered, That this order shall be effective 30 days from 
the date of its service. 

By the Commission 

[SEAL] Haroip LD. McCoy, Secretary, 
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Finance Docket No. 19159? 
CENTRAL OF GEORGIA RAILWAY COMPANY CONTROL 


Decided July 9, 1957 


1. Acquisition by the St. Louis-San Francisco Railway Company of direct control 
of the Central of Georgia Railway Company through ownership of capital 
stock, and, by virtue of such stock ownership, indirect control of the 
common-carrier subsidiaries controlled by the Central of Georgia Railway 
Company, approved. Conditions prescribed. 

2. Request of the Illinois Central Railroad Company and the Seaboard Air Line 


Railroad Company for inclusion in the control transaction found not in 
the public interest. 


8 In docket No. 31977, Control of the Central of Georgia Railway Company by 
the St. Louis-San Francisco Railway Company found to have been effected 


in violation of the provisions of section 5 (4) of the Interstate Commerce 
Act. Proceeding discontinued. 


4. Entry of an order deferred pending acceptance of prescribed conditions. 


James L. Homire, John E. McCullough, John C. Ashton, Jr., Charles 
D. Mahaffie, Leonard D. Adkins, William H. Armbrecht, Jr., and 
Bernard G. Ostmann for applicant and respondent. 

Dwight H. Williams for Interstate Commerce Commission. 

Bates B. Bowers for the Alabama Public Service Commission. 

David O. Benson and Matt L. McWhorter for the Georgia Public 
Service Commission. 

Joseph H. Wright, Robert B. Troutman, William B. Gubbins, Erle 
J. Zoll, Jr., James B. McDonough, Jr., Henry B. Troutman, Richard 
A. Hollander, Charles T. Abeles, John B. Miller, Walter C. Scott, Jr., 
W. H. Saddler, Jr., Sol G. Salomon, Prime F. Osborn III, R. B. 
Gwathmey, Victor A. Altman, Seddon G. Bowley, James I. Hardy, 


Edward F. Quirke, H. R. Osmond, and Carrie D. Salomon for other 
interveners. 


ReEporT OF THE CoMMISSION 


Diviston 4, Commasstoners Mitcueit, Minor, anD McPHERsoN 
By Drviston 4: 

Exceptions to the recommendations of the examiner were filed by 
several parties; replies thereto were filed by other parties; and the 


proceedings have been argued orally. Our conclusions differ some- 
what from those recommended. 


ern 


‘This report also embraces docket No. 31977, Central of Georgia Railway Company, 
Investigation of Control. 
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By application in the title proceeding, filed December 6, 1955, the 
St. Louis-San Francisco Railway Company, hereinafter referred to 
as the Frisco, seeks authority under section 5 (2) of the Interstate 
Commerce Act to acquire direct control of the Central of Georgia Rail. 
way Company, hereinafter referred to as the Central, or the Centra] 
of Georgia, through ownership of a majority of the capital stock of 
that company and, by virtue of such stock ownership, indirect contro] 
of its common-carrier subsidiaries.? 

In docket No. 31977, order entered on our own motion on April 12, 
1956, under the provisions of section 5 (7) of the act, we made the 
Frisco respondent in an investigation proceeding to determine whether 
it has violated the provisions of section 5 (4) of the act by acquiring 
control of the Central of Georgia without obtaining authority therefor 
from us, and, if so, whether such violation is continuing. 

The application and investigation proceedings were combined for 
hearing. A hearing has been held, and briefs were filed. Petitions 
for leave to intervene were granted, at or before the hearing, on behalf 
of the Public Service Commissions of the States of Alabama and 
Georgia, the Illinois Central Railroad Company, the Seaboard Air 
Line Railroad Company, the Macon, Dublin & Savannah Railroad 
Company, the Gulf, Mobile and Ohio Railroad Company, the Southern 
Railway Company, the Georgia Southern and Florida Railway Com- 
pany, the Atlantic Coast Line Railroad Company, the Louisville and 
Nashville Railroad Company, The Nashville, Chattanooga & St. Louis 
Railway, the Chicago & Eastern Illinois Railroad Company, the Cen- 
tral of Georgia, and four stockholders of the latter company. Except 
as otherwise indicated, the above-mentioned carriers will be hereinafter 
referred to by the distinctive names in their respective corporate titles. 

Frisco’s proposal.—The Frisco proposes and seeks authority to ac- 
quire, by purchase at.the most favorable prices obtainable, sufficient 
shares of the preferred and common stocks of the Central to constitute 
not less than a majority of the total thereof considered as a single class. 
It stated in its application that as of November 25, 1955, the Central 
had issued and outstanding 337,236 shares of common stock and 170,417 
shares of preferred stock of which the Frisco had acquired by purchase 
158,197 and 81,512 shares, respectively. It proposed to purchase, 
subject to our approval, additional shares of common and/or preferred 
stock in an amount sufficient to constitute at least a majority of the 


2 The subsidiaries are Central of Georgia Motor Transport Company, the Louisville and 
Wadley Railroad Company, Ocean Steamship Company of Savannah, the Wadley Southern 
Railway Company, the Wrightsville & Tennille Railroad Company, the South Western 
Railroad Company, and the Savannah & Atlanta Railway Company. 
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total number of shares issued,’ and thereafter from time to time to 
acquire additional shares of either class when obtainable on the open 
market or otherwise at reasonable prices and as justified by funds 
available for that purpose. 

Positions of the Illinois Central and the Seaboard.-—The Illinois 
Central and the Seaboard each asserts that granting of the Frisco’s 
application would disrupt the present friendly and impartial relations 
existing between themselves and the Central and adverselv affect their 
respective interests. Each desires denial of the Frisco’s application 
coupled with an order requiring the Frisco to divest itself of its un- 
lawful ownership of the Central’s stock. However, should we find 
that control of the Central by the Frisco will be consistent with the 

ublic interest, each requests authority under the provisions of section 
5 (2) (d) of the act to be included in the approved transaction on an 
equal basis with the Frisco, or with the Frisco and each other, as the 
casemay be. They individually or collectively offer to purchase from 
the Frisco their proportionate shares of the Central’s stock on the 
basis of its cost to the Frisco. They also propose that the participating 
owners deposit their stock with three trustees under a trust agreement 
whereby, among other things, the trustees would have custody and con- 
trol of the trusteed stock for purposes of the agreement and be em- 
powered to vote such stock pursuant to their sole discretion and best 
judgment for the purpose of securing (1) the proper management and 
best interests of the Central, free from any control or influence of the 
owners of the stock, and (2) the entire independence of directors and 
management of the Central. The latter’s charter provides that a 
majority of its directors shall be citizens of the State of Georgia. 
Under the proposed trust agreement, the trustees would be required to 
vote for the election of a majority of directors from citizens of that 
State, none of which shall be connected with any railroad other than 
the Central or its subsidiaries. For the remaining directors, they 
would be required to vote for the chief executive officers of the owners 
or'their respective nominees, and for not less than four citizens of the 
State of Alabama. However, without the written consent of the 
owners, they would not have power to vote the trusteed stock for any 
amendment of the Central’s corporate charter, the issue of any addi- 
tional stock, or the sale of a substantial part of the Central’s assets, 





*The Frisco stated in its exceptions to the proposed report that on November 19, 1956, it 
was the beneficial owner of 106,992 shares of preferred stock and 211,497 shares of 
common stock of the Central and no stock has been purchased since that date. This 
statement is corroborated by the annual report filed by the Central for the year 1956, 
which shows that the trustee, Wilson, held more than 64 percent of the Central’s voting 
stock at the close of the year. 

‘Unless otherwise indicated, reterehce herein’ to the Seaboard will be understood to 
include its wholly owned subsidiary, the Macon, Dublin & Savannah. 
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or for any merger or consolidation of the Central with another carrier. 

In the alternative, the Illinois Central requests that our approval 
of the Frisco’s application be conditioned upon the granting to 
it of trackage rights over the Central’s line between Birmingham, 
Ala., and Columbus, Ga., and the Seaboard requests a similar cop. 
dition for its benefit covering trackage rights between Birmingham 
and Columbus and also between Atlanta and Macon, Ga. 

Positions of other intervening railroads.—The Chicago & Eastern 
Illinois is in favor of the granting of the Frisco’s application, and it 
opposes the inclusion of or granting of trackage rights to the Illinois 
Central and/or the Seaboard. The Atlantic Coast Line, the 
Southern Railway,’ and the Central of Georgia take no position 
with respect to the Frisco’s application, but they oppose the inelv- 
sion of the Illinois Central and/or the Seaboard in any approved 
transaction, or a condition requiring the granting of trackerage rights 
to either party. 

The Gulf, Mobile & Ohio, the Nashville, Chattanooga & §¢t. 
Louis, and the Louisville & Nashville request that, if the Frisco’s 
application is granted, appropriate conditions be imposed with re- 
spect to the maintenance of all routes and channels of trade via 
existing gateways. The two last-mentioned earriers, on exceptions to 
the proposed report, join the Atlantic Coast Line in opposing the 
inclusion of the Illinois Central and the Seaboard, or a grant of the 
trackage rights sought by them. 

Positions of other interveners.—The Public Service Commissions 
of Alabama and Georgia support the Frisco’s application and op- 
pose the inclusion of the Illinois Central and the Seaboard as con- 
trolling parties and the conditions requested by them with respect to 
trackage rights. 

One stockholder intervener requests that we impose a condition 
in any authority granted herein requiring the controlling carrier 
or carriers to offer to purchase the remainder of the outstanding 
common stock of the Central at a reasonable price to be fixed by 
us. The other three stockholder interveners request denial of the 
application and an order requiring the Frisco to divest itself of its 
holdings of the Central’s stock. 

Central of Georgia—general description and history.—The Cen- 
tral is incorporated under the laws of Georgia. It operates directly 
or through subsidiary companies approximately 1,800 miles of 
railroad in Alabama and Georgia and extending to Chattanooga, 
Tenn. The principal points served, in addition to Chattanooga, 
are Birmingham, Dothan, and Montgomery, Ala., and Columbus, 


* Unless otherwise indicated, reference herein to the Southern Railway will include its 
subsidiary, the Georgia Southern & Florida. 
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Atlanta, Macon, Athens, Albany, Augusta, and Savannah, Ga. It 
interchanges traffic with 35 connecting carriers at a total of 42 
interchange points. 

For some time prior to 1948, the Central was controlled by the 
Illinois Central through ownership of all of its capital stock. 
The Central was reorganized during that year, under the provi- 
sions of section 77 of the Bankruptcy Act. It was decided in the 
pankruptcy proceeding that the Central’s stock was without value, 
and such stock was extinguished on consummation of the plan. 
Under the plan, the stock of the reorganized company was placed 
in a voting trust for a period of 5 years from the consummation 
date, and thereafter it was distributed to creditors of the debtor 
or their assigns. 

Assets, liabilities, valuation figures, and earnings.—The Central’s 
general balance sheet as of February 29, 1956, shows investment in 
transportation property $119,302,202 after deducting $13,220,676 
for acquisition adjustment and donations and grants; investment 
in transportation property less recorded depreciation and amortiza- 
tion $86,181,430; capital and other reserve funds $4,933,917; invest- 
ment in miscellaneous physical property less recorded depreciation 
$2,148,320; investments in affiliated companies $13,290,050; total cur- 
rent assets $15,821,911; total deferred assets $1,659,859; total unad- 
justed debits $688,846; and total assets $124,728,421. The liability 
side shows capital stock $50,764,900, consisting of 337,232 shares of 
no-par-value common stock, stated value $100 per share, and 170,417 
shares of $100-par-value preferred stock; total long-term debt 
$50,779,692 ; total current liabilities $2,311,633; total deferred liabili- 
ties $102,207 ; total unadjusted credits $3,152,649; total surplus $10,- 
626,340; and total liabilities $124,728,421. 

The valuation for ratemaking purposes of the Central's common- 
carrier properties, including those of its operating subsidiaries, is 
stated to be $152,723,056, composed of amounts determined by us as of 
December 31, 1953, plus the costs of additions and betterments less 
retirements since that date. 

The amounts of net income after fixed charges and other deductions 
shown on the Central’s books for the years 1951 to 1955, inclusive, 
are, respectively, $1,190,030, $2,456,628, $2,727,202, $2,764,083, and 
$3,054,348. 

Traffic—The Central is principally a carrier of property, of which 
roughly about 90 percent consists of traffic interchanged with other 
railroads. As heretofore stated, it connects with 85 carriers and has 
42 interchange points. During the month of December 1955, it han- 
dled 35,250 carloads of joint-line traffic, of which 11,344 carloads (32.2 
percent) originated on its line, 13,166 carloads (37.4 percent) termi- 
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nated on its line, and 10,740 carloads (30.4 percent) consisted of over. 
head traffic neither originating nor terminating on its line. Of such 
traffic, 17,565 carloads (49.8 percent) moved between points in States 
east of the Mississippi River and south of the Ohio and Potomac 
Rivers; 9,535 carloads (27.0 percent) moved between points in Als. 
bama, Florida, and Georgia, on the one hand, and points in States 
east of the Mississippi River and north of the Ohio and Potomac 
Rivers, on the other; 4,780 carloads (13.6 percent) moved between 
points in Alabama, Florida, and Georgia, on the one hand, and points 
in States west of the Mississippi River and east of the Rocky Moun. 
tains, on the other; and 3,370 carloads (9.6 percent) moved between 
other points principally in Alabama, Florida, and Georgia, on the one 
hand, and points in Far Western States, on the other. 

During the year 1955, the Central interchanged 555,903 carloads of 
freight with other carriers, of which 266,101 carloads were delivered to, 
and 289,802 carloads were received from, its connections. As hereto- 
fore stated, the Central connects with the Frisco and the Illinois Cen- 
tral at Birmingham only, with the Seaboard at Birmingham and 13 
other points, but principally at Columbus and Atlanta, and with the 
latter's subsidiary, the Macon, Dublin & Savannah, at Macon. During 
the year 1955, the Central delivered to these carriers 21,035, 19,666, 
40,395, and 19,958 carloads, respectively, and received from them 
31,194, 22,204, 32,281, and 13,580 carloads, respectively. Other princi- 
pal connections of the Central and the traffic delivered to and received 
from them during 1955 are the Atlantic Coast Line, 33,330 carloads 
delivered and 18,441 carloads received; the Louisville & Nashville, 
10,957 carloads delivered and 33,052 carloads received; the Nashville, 
Chattanooga & St. Louis, 12,908 carloads delivered and 18,014 carloads 
received; and the Southern Railway, 24,642 carloads delivered and 
32,715 carloads received. 

Deferred maintenance and need for capital improvements.—The 
Frisco’s president testified that the property of the Central is in 
generally good physical condition, but there is need for improvements 
and additions to provide increased efficiency and capacity to meet the 
growing demands for service. A partner in the firm of Coverdale & 
Colpitts stated that his inspections of the property in 1944, 1950, and 
1955, together with his study of the Central’s expenditures for mainte- 
nance over that period, indicated that the line has not been maintained 
to the standard reasonably required by the traffic handled. He esti- 
mated that deferred maintenance of bridges, ties, and rails amounted 
to about $20 million, and that about $8 million of capital improvements 
in the Central’s yards at Chattanooga, Columbus, and Macon were 
needed in order to handle economically and efficiently the traffic pres- 
ently moving through them. 
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Dividend record.—No dividends have been declared or paid on the 
Central’s common stock since its reorganization, but the dividend ac- 
cumulation on its preferred stock was paid in 1954, and dividends at 
the specified rate of 5 percent per annum have since been paid. The 
amount required annually for preferred-stock dividends is $852,085. 

Market prices of stocks.—Since its reorganization, the prices paid for 
the Central’s stock on the New York Stock Exchange have ranged from 
a low of 3 in 1949 to a high of 6914 in 1955 for its common stock, 
and a low of 12% in 1949 to a high of 9514 in 1955 for its preferred 
stock. The yearly range in prices of its stocks for the period subse- 
quent to reorganization to the end of 1955 is shown in the following 
table : 























Common Preferred 
Year 
Low High Low High 
1048. ....----------------------------------------------- $54 $1236 $2246 $38% 
1049. .....---------------------+-----------------+---++-- 3 6 123% 24% 
1960. .-.-.--------- ween ne cree c ecw cen ewe eccesnesessese= | 4 174 15 3944 
1961....-.--------------------- een ec nnnceewesnnne-coeee 1634 2444 3936 57% 
1962. ...-.----------------- wee wesw net ennsceseeeseeeee 1754 3544 47 68% 
1058 ....-.-----------------+----+-----------+---+------ 4042 5944 734% 
1004. .....-.------------------------------ +--+ +--+ ----- 2314 4046 5446 82 
1955....-----.---------------------------+---------+---+- | 374 6944 7944 9534 


General description of the Frisco—The Frisco was incorporated 
under the laws of Missouri. It operates, either directly or through 
subsidiaries, about 5,100 miles of railroad in 9 States. The principal 
points served by this company are Birmingham and Mobile, Ala., 
Fort Smith, Ark., Pensacola, Fla., Kansas City and Wichita, Kans., 
St. Louis, Kansas City, Springfield, and Joplin, Mo., Oklahoma City 
and Tulsa, Okla., Memphis, Tenn., and Fort Worth and Dallas, Tex. 
It connects and interchanges traffic with the Central and the Seaboard 
at Birmingham only, and at this and other places with a number of 
other carriers. 

Balance sheet and earnings.—The Frisco’s general balance sheet 
as of February 29, 1956, shows investment in transportation property 
$383,695,263 after deducting $45,040,260 for acquisition adjustment 
and donations and grants; investment in transportation property less 
recorded depreciation and amortization $280,859,866; capital and 
other reserve funds $719,887; investment in miscellaneous physical 
property less recorded depreciation $1,507,195; investments in affili- 
ated companies $16,162,747 ; other investments $16,189,161; total cur- 
rent assets $52,754,999; total deferred assets $1,647,938, total unad- 
justed debits $2,129,067; and total assets $371,091,671. The liability 
side shows capital stock $140,757,904; total long-term debt $166,- 
431,801; total current liabilities $28,974,211; total deferred liabilities 
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$193,112; total unadjusted credits $4,971,761; total surplus $30,643... 
382 ; and ‘total liabilities $371,091,671. 

For the years 1951 to 1955, inclusive, the Frisco’s operating ratiog 
were, respectively, 76.80, 72.99, 73.69, 79.14, and 75.70 percent, and the 
amounts of its net income after payment of fixed charges and other 
deductions were, respectively, $8,635,395, $12,557,487, $10,876,769, 
$6,358,105, and $9,601,035. During this period its fixed charges all 
other income deductions averaged $5,707,124 per year. 

Frisco’s acquisition of the Central’s stock.—The Frisco’s president 
testified that he had been considering the acquisition of control of the 
Central by the Frisco for several years. Pursuant to his request, the 
Frisco’s board of directors, on June 4, 1954, authorized him to pur- 
chase approximately 10 percent of the preferred stock of the Central 
for a cash consideration of about $1,100,000. At various times there- 
after he sought from, and was granted, authority by the board to 
acquire certain additional stock for such consideration as he might 
deem reasonable. Pursuant to those authorizations, he or another of 
the Frisco’s officers acquired on or prior to April 13, 1956, 196,197 
shares of common stock and 83,792 shares of preferred stock of Cen- 
tral, or a total of 279,989 shares, for a total consideration of $17,- 
688,183. The total number of shares of stock of the Central outstand- 
ing and entitled to vote, the total number of such shares owned by the 
Frisco, and the percentage of the total voting stock owned by the 
Frisco on the dates listed below are shown in the record as follows: 


Shares of Shares of Percent of 

Date voting stock | voting stock | voting stock 
outstanding | owned by owned by 

the Frisco the Frisco 


PO ME thd 35th. 06 250 <item ces snssacunncdinqechsotndas 486, 887 29, 500 


6.00 
gE <i lel ile AE AS Ne Ss MS ee ee eA 488, 7 48, 006 9.82 
08 1088. 655.2-.2,3- gap ct Chica Toshi bei Set eas Said 490, 381 67, 108 13.68 
ne eee setlee cameleon aout 493, 246 117, 536 23. 83 
De I ois Kiss cauwdsee SetiGddanscdtbdsn idle tndask 493, 661 128, 006 25. 95 
RE alla as in ecnes snail ttn i hdteeheclsliiaacndaiaae ral 494, 036 146, 325 20.62 
i atti incccdhodvon scincdésbasechhedalbgemsasagiude 494, 202 150, 445 30. 44 
July 31, 1955.........- ao acasdalbant dh cite xaceiaiinie see mata eae 494, 352 154, 236 31.20 
Bee Bt. i cc onccnse, etait Sh okeillagis 516 Ailes tain 494, 759 163, 711 33.10 
I . d oc tbl a cisbakocas>cddaneasddieaie re 495, 727 173, 507 35.00 
TOI 6 nn op Picts nikin ten dadedu cn mest hse nd atte 496, 028 186, 022 37.80 
SD. a ER <0. teen dans tendo oan 497, 747 239, 333 48. 08 
PMN. i. ode db cacemnde ede snadbucaeshsd bab adidadenl 497, 047 252, 683 50. 73 
EE os Ret the coeatinewuaeednancocasatiien.oaseeeceaaee 497, 957 253, 189 50. 4 
I iio th wnsinsccpavitiin Eb bpkile tite ak bain dd aided 498, 001 253, 189 50. 84 
A Bern con cane Cennkenedcgiadecatascdeeaetal 498, 255, 289 51.26 

EE MD isa, - cgtitidebbdnnes hits. tsccttipnOdbWGessdepsnie 498, 140 279, 989 56. 20 
TE n.d Sane il anasdicacedemaaaieinwemenere- atenstoos mutiny 303, 189 2 60. 86 
Nh cakt ct os nmin anetecsdgdeilbtaatbhdvnn~ otis 496, 634 318, 489 64. 13 


: Data a _ io taken from the he brief. 
of voting stock outstanding on April 13, 1956. 
: Data ag this inte taken from the Central's t 56 annual report to us. 


Under date of March 17, 1956, the Frisco entered into an agree- 
ment with Fred B, Wilson, of Duluth, Ga., whereby the stock of the 
Central then owned or subsequently acquired by the Frisco would be 
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transferred to him in trust for certain purposes. Under the agree- 
ment the Frisco’s holding of the Central’s stock was transferred to 
Wilson and registered in his name on the books of the transfer agent. 

Reasons for the application—The Frisco states that it desires to 
acquire control of the Central in order (1) to protect and develop 
its substantial interchange traffic with that carrier; (2) to assure its 
participation in the industrial development now taking place in the 
southeastern part of the country; and (3) to accommodate traffic 

ted in the territory it serves which is destined to the port of 
Savannah. It asserts that the relatively small amount of the Cen- 
tral’s outstanding capital stock makes that company easily susceptible 
to control by speculative interests whose objectives might be opposed 
to its best interest and might result in jeopardizing its substantial 
interchange with the Central. 

Illinois Central.—The Illinois Central was incorporated in 1851 by 

ial act of the Illinois Legislature. It operates either directly or 
through subsidiaries approximately 6,500 miles of railroad located 
in 14 States. The principal points served are Birmingham, Ala., 
Chicago, East St. Louis, Peoria, Rockford, and Springfield, Ill., In- 
dianapolis and Evansville, Ind., Dubuque, Cedar Rapids, Sioux City, 
and Waterloo, Iowa, Louisville, Ky., Baton Rouge and New Orleans, 
La., Albert Lea, Minn., Jackson, Miss., St. Louis, Mo., Omaha, Nebr., 
Sioux Falls, S. Dak., Memphis and Jackson, Tenn., and Madison, Wis. 
It interchanges traffic with the Central at Birmingham only, and their 
lines are complementary. It also interchanges traffic with the Frisco 
at Birmingham and at several other points, and their lines are gen- 
erally competitive. It also connects and interchanges traffic with the 
Atlantic Coast Line at Birmingham, and with other interveners at this 
and various other points. 

The Illinois Central’s balance sheet as of January 31, 1956, shows 
assets amounting to $698,284,286, including total investments less re- 
corded depreciation and amortization $577,096,037 and cash and tem- 
porary cash investments $76,254,277, and a total surplus of $259,109,- 
886, Its operating ratios for the years 1951 to 1955, inclusive, were 
75.69, 72.79, 71.67, 75.74, and 72.42 percent, respectively, and its net 
incomes for these years, after fixed charges and other deductions, 
amounted to $18,109,488, $22,164,946, $25,880,511, $20,725,624, and 
$25,253,474, respectively. Its fixed charges and other income deduc- 
tions during this period averaged $9,741,978 annually. 

For many years the Illinois Central controlled the Central through 
ownership of the latter’s stock, and, although it lost control when 
Central was reorganized under the Bankruptcy Act, it has cooperated 
with the Central’s new management in the development of the reorgan- 
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ized company. In 1955, it interchanged a total of 44,207 cars with the 
Central at Birmingham, much of which could have been handled by 
the Frisco. 

Seaboard and Macon, Dublin & Savannah.—The Seaboard was 
incorporated in 1944, under the laws of Virginia. It operates approxi- 
mately 4,100 miles of railroad located in 6 southeastern States. The 
principal points served are Birmingham and Montgomery, Ala, 
Jacksonville, Tallahassee, Tampa, and Miami, Fla., Atlanta, Colum. 
bus, and Savannah, Ga., Raleigh, N. C., Charleston and Columbia, 
S. C., and Norfolk and Richmond, Va. It connects with the lines of the 
Frisco and the Illinois Central at Birmingham, and with the line of 
the Central at Birmingham and 13 other points including Atlanta and 
Columbus. Its line is complementary to those of the Frisco and the 
Illinois Central. 

The Seaboard’s wholly owned subsidiary, the Macon, Dublin & 
Savannah, operates between Vidalia, Ga., where it connects with its 
parent company, and Macon, where it connects with the Central and 
the Southern Railway. 

Although the Seaboard and the Central are generally competitive 
with each other, the latter’s lines between Columbus and Birmingham 
and between Macon and Atlanta constitute important links in the 
routes over which the Seaboard and its subsidiary move a relatively 
large amount of traffic. 

The Seaboard’s balance sheet as of March 31, 1956, shows assets 
amounting to $354,051,263, including total investments less recorded 
depreciation and amortization $293,238,402, cash and temporary cash 
investments $34,951,128, and a total surplus of $104,639,050. Its 
operating ratios for the years 1951 to 1955, inclusive, were 74. 41, 72.79, 
72.08, 78.01, and 72.17 percent, respectively, and its net incomes for 
those years after fixed charges and other deductions amounted to 
$15,990,714, $19,988,605, $20,907,883, $20,132,570, and $21,538,121, re- 
spectively. Its fixed charges and other income deductions during this 
period averaged $3,917,414 per year. 

The Seaboard’s interline traffic moves in relatively large quantities 
in all directions, but in 1955 more traffic was delivered to, and received 
from, connections at its western gateways in Alabama and Georgia 
than at its northern gateways in Virginia. The principal routes over 
which the Seaboard’s western traffic moves on coordinated schedules 
include 2 in connection with the Central, 1 of which is through the 
Columbus gateway, and the other through the Macon gateway in con- 
nection with its subsidiary, the Macon, Dublin & Savannah. Exhibits 
of record show that revenues received by the Seaboard from traffic 
interchanged with the Central during the 10-year period from 1946 
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to 1955, inclusive, have increased percentagewise more than those 
received from any of its other western connections. 

Description of other railroad interveners.—The Atlantic Coast Line 

a network of railroad lines in Florida, Georgia, and other 
southern States extending as far west as Birniingham and Montgomery 
and as far north as Atlanta and Richmond. It controls the Louis- 
ville & Nashville which operates between New Orleans and Atlanta, 
on the south, and Cincinnati, Ohio, arid St. Louis, on the north, with 
pranches extending to Memphis and Pensacola. The Coast Line, 
through the Louisville & Nashville, also controls the Nashville, Chat- 
tanooga & St. Louis,* which operates between Atlanta and Memphis 
via Chattanooga. These carriers collectively interchange traffic with 
the Central at numerous points but principally at Atlanta, Birming- 
ham, Montgomery, Chattanooga, Albany, and Augusta. The Louis- 
ville & Nashville and the Nashville, Chattanooga & St. Louis inter- 
yened in the application proceeding for the purpose of obtaining con- 
ditions in any grant of authority similar to those hereinafter discussed. 

However, upon exceptions they joined with the Atlantic Coast Line 
| in opposing the conditions sought by the Illinois Central and the Sea- 
board. All of these companies contend that multiple control of the 
Central by the Frisco, the Illinois Central, and the Seaboard would 
upset the competitive transportation conditions in the South adversely 
to their interests. 
| The Southern Railway and its subsidiary, the Georgia Southern & 

Florida, operate a system of railroads in southern territory extending, 
| among other points, to Washington, D. C., Norfolk, Va., Charleston, 
§. C., Savannah and Atlanta, Ga., Jacksonville, Fla., Cincinnati, 
Ohio, Louisville, Ky., St. Louis, Mo., Chattanooga and Memphis 
Tenn., Birmingham and Mobile, Ala., and New Orleans, La. The 
lines of the system connect with the Central’s lines at several places, 
but the principal interchange points are Atlanta, Augusta, and Macon. 
They intervened in the application proceeding for the protection of 
their interests. 

The Chicago & Eastern Illinois operates a railroad system in the 
States of Illinois, Indiana, and Missouri extending between Evans- 
ville, Ind., and Chicago with branches to St. Louis and Chaffee, Mo., 
where connections are made with the Frisco. 

The Gulf, Mobile & Ohio operates between Mobile and Chicago, 
with lines extending to Kansas City, St. Louis, Birmingham, and 
Montgomery. At the hearing, the Frisco filed a stipulation between 

*In Finance Docket No. 18845, Loulevitle 4 N. R. Oo. Merger, 295 1. C. C. 457, decided 
March 1, 1967, the Commission authorised merger of the properties of the Nashville, 
Chattanooga & St. Louis into the Louisville & Nashville. The effective date of that order 


has been postponed by the Commission pursuant to petitions for reconsideration and also 
has been stayed by court order. 
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itself, the Central of Georgia, and the Gulf, Mobile & Ohio agreeing 
that any authorization and approval of the transaction may be made 
subject to specified conditions with respect to maintenance of all routes 
and channels of trade via existing gateways. An offer was made by 
the Frisco to enter into a similar stipulation with any or all of the 
interveners herein. 

Position of State commissions.—As heretofore noted, the Alabaina 
Public Service Commission and the Georgia Public Service Commis. 
sion intervened herein in support of the Frisco’s application. The 
former stated in its petition of intervention that it believed that 
acquisition by the Frisco of control of the Central and its common- 
carrier subsidiaries would promote the industrial growth of the State 
of Alabama, stabilize the management of the Central, enable better 
transportation service within the State, and otherwise promote the 
best interest of the State. The Georgia commission stated in its 
petition that it concluded to support the Frisco’s application after it 
had received assurance from the applicant that it would preserve the 
identity and integrity of the Central as a separate and independent 
George-based railroad system, and that it would agree that adequate 
conditions preserving present through routes, joint rates and inter- 
change facilities, and nondiscriminatory policies and activities in con- 
nection therewith may be incorporated by us in any order approving 
the application. It also stated that granting of the trackage rights 
sought by the Illinois Central and the Seaboard would result in- 
evitably in the unwarranted invasion of territory now served by the 
Central, and would divert from the Central traffic now handled by it, 
thereby depleting its revenues and consequently jeopardizing its abili- 
ty to provide essential transportation services. It further stated 
that it believed that the dilution or division of control of the Central 
proposed by the Illinois Central and the Seaboard would not be in 
the direction of the needed stability in the ownership of the Central, 
and it particularly questions the wisdom of partial control of the 
Central by its competitor, the Seaboard. 

Witnesses for the State commissions are of the opinion that the 
interests of the people of the States represented would be served best 
if the Central were free and independent, but stated that since this 
appeared to be an impossible situation, their interests would be better 
served under the sole stable management proposed by the Frisco 
than under the joint management proposed by the Illinois Central 
and the Seaboard. 

Testimony of public witnesses.—A professor of finance at the Uni- 
versity of Alabama testified that control of the Central by the Frisco 
would foster the movement of traffic between points in the Southeast, 
on the one hand, and points in the Southwest, on the other, and. that 
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this could not be accomplished as well under the multiple-control 
plan of the Illinois Central and the Seaboard. However, in his 
opinion, regardless of the Central’s ownership or control, its man- 

nt should be free and independent and should consist of resi- 
dents of the territory served. 

The Georgia State Chamber of Commerce asserts that control of 
the Central by the Frisco would tend to strengthen both roads and 
thereby improve their capacity to attract new industries to the State. 
It passed a resolution supporting the Frisco’s application. 

The State Planning and Industrial Development Department of 
the State of Alabama states that control of the Central by the Frisco 
would facilitate the movement of traffic into and through Alabama 
between points in the western and southeastern sections of the country ; 
that single responsibility is much better than multiple responsibility, 
and for that reason the Frisco’s proposal is more in the public interest 
than that of the Illinois Central and the Seaboard. 

Officers of the cities of Augusta and Millen, Ga., and Eufaula, Ala., 
and of the chamber of commerce of Americus, Ga., all of which cities 
are served by the Central, testified that the Central should be free 
and independent of its connecting carriers. However, if its complete 
independence cannot be maintained, they believe that the plan of 
control advocated by the Illinois Central and the Seaboard would pro- 
vide greater independence for it than that advocated by the Frisco. 

A cooperative, shipping from 15,000 to 18,000 carloads of citrus 
fruits from Florida annually, asserts that service over the present 
routes generally is adequate, but that, if the Frisco should be per- 
mitted to control the Central, it would naturally favor its particular 
operations and routes, and services over other routes would tend to 
deteriorate. 

A lumber supply company, located on the Central's tracks at 
(ioodwater, Ala., ships approximately 95 percent of its output of from 
800 to 1,000 carloads per year to the Chicage area utilizing the joint 
through services of the Central and the Illinois Central for that move- 
ment, This company presently receives excellent service on its ship- 
ments but fears that, if the Frisco should be permitted to control the 
Central, there would be a tendency for the latter to favor the traffic 
of its parent, resulting in deterioration of the Central’s joint services 
with other connecting carriers. If the Central must be controlled by 
its connections, the plan proposed by the Illinois Central and the Sea- 
board would be more preferable to the company than that proposed by 
the Frisco. 

Representatives of 8 other shippers offered testimony similar to that 
presented by the 2 shippers described herein. A similar position 
is taken by the president, of a short-line railroad which connects with 
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the Central at Bleecker, Ala., where about 5,000 carload shipments 
per year are interchanged between them, and by a commercial and 
industrial real-estate agent at Atlanta who is also a member of the 
Georgia State Port Authority in charge of State docks at Savannah 
served by the Central. 

Conclusion in docket No. 31977.—The acquisition by the Frisco of 
the Central’s stock has been detailed heretofore and also the circum- 
stances under which it was placed in the hands of a voting trustee, 
As noted, at the beginning of the year 1955 it owned only about 6 
percent of the Central’s voting stock, but it bought substantial quanti- 
ties thereof throughout the year and at the close it owned almost 
51 percent of the voting stock. Obviously, sometime in 1955, the 
Frisco acquired the power to exercise control and management of the 
Central without securing the required authorization from us and it 
thereby violated the provisions of section 5 (4) of the act. The cre. 
ation of voting trusts as a means of satisfying the provisions of section 
5 cannot be effective for that purpose unless and until we are satis- 
fied that the trusts constitute an actual divestiture of control. How- 
ever, in view of our action herein, consideration of the effectiveness of 
the instant trust agreement would serve no useful purpose. See 
Canton R. Co. Control, 295 1. C. C. (not printed in full) decided 
January 29, 1957. Our order herein when issued will provide for the 
discontinuance of this proceeding. 

Discussion and conclusion in Finawe Docket No. 19159.—Tho 
Frisco’s violation of the act described above, while not to be con- 
doned, is not necessarily a bar to the granting of such appropriate 
authority under its application as will be consistent with the public 
interest. See Atlantic Transp. Co.—Control and Merger, 56 M. C.C. 
329. The test of consistency with the public interest has generally 
been held by the courts to have direct relation to the adequacy of traus- 
portation service, to its essential conditions of economy and efficiency, 
and to appropriate provision and best use of transportation facilities. 
See New York Central Securities Corp. v. United States, 237 U.S. 12, 
24-25. 

The Frisco argues that its control of the Central would be beneficial 
to the public, first, by giving greater assurance of the latter’s successful 
operation and, second, by providing an improved service between the 
West and Southwest, on the one hand, and the Southeast, on the other. 
It points out that their lines are geographically complementary and 
provide a logical through route for the movement of traffic between 
points in their respective territories, xnd asserts that, if its control 
of the Central is authorized, the heneli!s to each would be effected by 
coordinating their operations could be achieved. These include, 
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among other things, a more effective utilization of diesel power on 
run-through schedules ; the transfer of surplus power, freight cars, and 
special equipment from one line to the other as needed ; provision for 
faster freight service by blocking or grouping cars at Memphis and 
other points for movement through Birmingham with little or no inter- 
mediate switching; improved car tracing and diversion services for 
shippers ; the exchange between the Frisco and the Central of special- 
ists with particular skills; benefits to employees resulting from 
stability of management; and improvements in methods of handling 
freight-rate adjustments and general traffic matters. 

On the other hand, the Illinois Central, the Seaboard, and 3 of 
the Central’s stockholders contend that the Commission should not 
approve the Frisco’s acquisition of control of the Central, first, because 
such control was acquired and is continuing unlawfully and, second, 
because it is in the public interest that the Central be not controlled 
by only 1 of its connections. In the event, however, we find in this 
proceeding that control of the Central by one of its connections is in 
the public interest, then each of those carriers requests that it be 
included in the approved transaction on equal terms with the con- 
trolling carrier or carriers. Apparently, they believe that the Frisco 
has designs on their joint traffic with the Central. This the Frisco 
denies, and states that it is willing to accept conditions in any authority 
granted which would require it and the Central to maintain all exist- 
ing routes and gateways for the movement of traffic without any 
discriminations among carriers. ‘The Illinois Central and the Sea- 
board state, however, that this would not afford adequate protection 
for their traffic. They refer to the alleged difficulty of policing restric- 
tions of this nature and give examples of many subtle and diverse 
ways in which interchange traffic could be diverted from their lines 
to those of other carriers, although all routes remain physically open. 
They assert, that, even though Frisco’s present management is sincere 
in disclaiming any desire on its part to divert this traffic, its manage- 
ment is subject to change and there is no assurance that a similar 
policy would be followed by a new management. They also point 
out that in a number of cases we have expressed doubts that conditions 
similar to those proposed are adequate to protect the interchange 
traffic of other carriers. See Central California Traction Co. Control, 
181 I. C. C. 125, and Niagara Junction Ry. Co. Control, 267 I. C. C. 
649. 
As previously indicated, the petition of the Illinois Central and the 
Seaboard for inclusion in the proposed transaction is opposed by the 
Frisco and certain other railroads. The Frisco asserts that inclusion 
of these carriers would not be in the public interest, because under 
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multiple control no one carrier would have an incentive to improve 
the Central’s service and, therefore, no benefit could be obtained from 
the proposed transaction. ‘The Illinois Central and the Seaboard dis. 
pute this contention and assert that the opposite would be true, 
The Central takes no position on the Frisco’s application, but 
definitely opposes the proposals of the Illinois Central and the Seg. 
board to be included along with the Frisco as controlling parties, 
or for trackage rights over portions of its line. Other competing 
carriers in the territory join with the Central in opposing the track- 
age-rights proposal on the ground that it is not required in the 
public interest and would adversely affect the interest of carriers jn 
the territory who compete with the Illinois Central and the Seaboard, 
The Central asserts that no carrier need fear that its neutrality in 
the handling of interchange trafic would be jeopardized because of 
Frisco control, and points out that both carriers have stipulated that 
the Commission may impose conditions for the protection of joint- 
line traffic. The Central also asserts that the multiple-control plan 
would not provide the “stability of ownership” needed for its success- 
ful operation and that the inclusion of the carriers mentioned in 
its control would adversely affect present interchange arrangements 
with the Atlantic Coast Line because a new competitive situation 
would be created. Another objection to participation by the 2 
carriers other than the Frisco is that there would not be the incentive 
by the 3 carriers to promote the interest of the Central that there 
would be under the sole control of the 1 carrier, and that this is 
particularly true because the Seaboard and the Central are competing 
carriers. The Frisco and the Central are not competitive, but the 
Frisco competes with the Illinois Central. The Central in the imme- 
diate past and since it, emerged from reorganization in 1948 has 
steadily improved its railroad properties. The Illinois Central, the 
Seaboard, and three stockholders opposing the application intimate 
that because the Central is in a strong position both physically, finan- 
cially, and competitively with an able management which is providing 
first-class service devoid of complaints, there is no need for the Frisco 
or any other carrier or combination of carriers to acquire control of it 
through stock ownership. The purpose of the act, however, is to foster 
and promote the unification of carriers into a sound and adequate 
transportation system capable of meeting the needs of the commerce of 
the United States, including the postal service and national defense. 
The acquisition of control of one carrier by another through stock 
ownership is a form of unification. The test to be applied by us in 
approving a transaction of this nature is “consistency with the public 
interest.” Under the Frisco’s proposal, the identity of the Central as 
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an operating railroad would not be changed and neither would its 
relations with connecting carriers. The Frisco asserts that it is willing 
that we impose conditions in our grant of approval for the protection 
of shippers, generally, and all carriers connecting with the Central. 
Such conditions will be imposed. 

We have carefully considered all the objections to the proposal and 
are of the opinion that with safeguards included as to rates and routes 
no substantial injury will be occasioned by any person, community, 
or competing carrier and that, on the whole, the transaction will be 
in furtherance of sound transportation policy. We think it important 
that the Frisco and the Central do not compete in the ordinary sense, 
but are geographically complementary and will provide an efficient 
trafic channel between the Southeast and the Southwest, which 
regions, because of the diversity of their industrial expansion, are 
also somewhat complementary industrially. The various ways in 
which the Frisco anticipates that service to the public will be improved 
and promoted by the transaction, as heretofore detailed, have adequate 
support in the record, and are grounded upon fact and informed 
transportation experience. We conclude that the transaction pro- 
posed by the Frisco with these and other conditions hereinafter 
prescribed will be consistent with the public interest. 

In our opinion, the proposal for multiple control of the Central 
under the competitive conditions involved therein would result in 
a conflict of interest which inevitably would lead to a stalemate of 
policy, solicitation of traffic, physical improvements to the property, 
and industrial development. The competitors would be more inter- 
ested in protecting their own traffic with the Central than in the 
general improvement of the Central’s services to the public or of 
transportation conditions generally. Considering all these factors, 
we conclude that it has not been shown that the inclusion of the 
Illinois Central and the Seaboard in the transaction proposed herein 
will be consistent with the public interest. Accordingly, it is not 
necessary to discuss the alternative forms of control suggested. Like- 
wise, the record fails to show any public need for the extension by the 
Seaboard and the Illinois Central of their lines between Birmingham 
and Columbus by trackage rights over the line of the Central or for 
similar extension of the line of the Seaboard between Atlanta and 
Macon. All such requests will be denied. 

When the application was filed the Frisco owned about 47.2 percent, 
and now owns about 64 percent, of the total of both classes of the 
Central’s outstanding stock. At the time of the hearing it had 
purchased 196,197 shares of common stock at prices ranging from 
$30.50 to $62.75 and averaging $55.69 per share, and 83,792 shares of 
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preferred stock at prices ranging from $63.00 to $95.50 and averaging 
$80.69 per share.’ The purchase of this stock was financed in large 
measure with proceeds obtained from the sale of $19,500,000 of first. 
mortgage bonds, issuance of which was authorized by us in Finance 
Docket No. 18928, St. Louis-S. F. Ry. Co. Bonds, 295 I. C. C. — 
(not printed in full) upon representations that funds were needed 
for other purposes. 

The Illinois Central contends that Frisco is financially unable to 
bear the burden connected with the ownership of all or substantially 
more than a majority of Central’s voting stock. It points out that 
the Central emerged from reorganization under the Bankruptcy Act 
only recently; that no dividends have been paid on its present com- 
mon stock; that no dividends were paid on its preferred stock prior 
to 1954; that a large proportion of its future earnings will be required 
to make good deferred maintenance and provided needed capital 
improvements; that the Frisco has diverted funds earmarked for 
other purposes in order to purchase the Central’s stock and thereby 
has depleted its treasury; that the Frisco has no means readily avail- 
able for raising additional funds; and that the Frisco’s financial 
condition and earning power are not conducive to bearing the burden 
of a relatively large and sterile investment in the Central’s stock. 
On the other hand, the Frisco asserts that the question of its financial 
ability to acquire the Central’s stock is moot, since it has already 
acquired about 64 percent of the total issue without suffering any 
ill effects financially. 

The Frisco has expended more than $20,500,000 * in acquiring its 
present holding. As of December 31, 1954, its net current assets 
amounted to $17,963,33 and its net bondable balance under its first 
mortgage amounted to a little more than $19,500,000. In 1955, Frisco 
issued and sold $19,500,000 of first-mortgage bonds, after which its 
bondable balance under its mortgage was practically nil. As of De- 
cember 31, 1956, after completion of its stock purchases, its net current 
assets amounted to $15,915,507. The record is not convincing that it 
will be financially incapable of bearing the burden of such stock 
ownership. 

As heretofore stated, one of the Central’s intervening stockholders 
contends that we should attach to any transaction approval herein a 
condition requiring the carrier or carriers acquiring control of the 
Central to make a general offer to purchase the stock of the minority 


?The Frisco’s annual report to the Commission for the year 1956 shows that as of the 
close of the year it owned 211,497 shares of the Central’s common stock obtained at an 
average cost of $55.62 per share, and 106,992 shares of preferred stock obtained at an 
average cost of $81.91 per share. 

®*The Frisco’s annual report to the Commission for the year 1956 shows that its 
investment in the Central's stock at the end of the year was $20,525,965. 
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holders at prices determined by us to be just and reasonable. He 
contends that the Frisco has not made a general offer to purchase the 
stock of the Central; that it has acquired control of the Central un- 
jawfully ; and that it has not notified the Central’s stockholders either 
of its intention to acquire control of the Central through acquisition of 
stock, the filing of the instant application, or the place and date of the 
hearing thereon. 

This intervener also asserts that none of the proposals considered 
herein contains reasonable provisions for the protection of the Central’s 
minority stockholders, and they can only be protected by a condition 
requiring the controlling carrier or carriers to offer to acquire their 
stock at fair prices to be determined by us. He asserts that the interest 
of any carrier or group of carriers acquiring control of the Central 
obviously would be adverse to the interest of the minority stock- 
holders. For example, he points out that the Central has 170,417 
shares of preferred stock outstanding on which an annual dividend of 
$5 per share is paid, or a total of about $852,000 annually ; that conver- 
sion of this preferred stock to income bonds would result in a total 
saving in the Central’s income taxes of $443,000 or $1.31 per common 
share; that it would be in the best interest of the Central’s minority 
stockholders to effect this saving ; that the Frisco owns 83,200 shares of 
the Central’s preferred stock on which it receives annual dividends 
totaling $416,000; ®° and that under present income-tax laws it would 
not be in the Frisco’s best interest, either individually or jointly with 
the Illinois Central and the Seaboard, to convert the Central’s pre- 
ferred stock into income bonds. He also points out that the minority 
stockholders would have no satisfactory means to prevent “over-reach- 
ing” by the controlling carrier or carriers. It, or they, would operate 
joint facilities with the Central ; would share locomotives, freight cars, 
and special equipment with it; and would perform certain traffic, ac- 
counting, and specialized services for it, in all of which the controlling 
carrier or carriers could discriminate unfairly against the Central and 
thereby adversely affect the interests of its minority stockholders. 

In previous decisions involving carriers by railroad we have con- 
sistently authorized acquisition of control through stock ownership 
upon condition that the acquiring carrier or carriers accept any addi- 
tional stock which might be tendered within a specified limited time at 
the same price as paid for the stock already tendered. Buffalo, R. & 
P. Ry Co. Control, 158 I. C. C. 779; Buffalo & S. R. Corp. Control, 162 
LC. C. 656; Upper Coos R. Control, 166 I C. C. 76; Springfield Term. 
Ry. Co. Control, 166 I. C. C. 90; Denver & S. L. Ry. Co. Control, 170 
LC. C. 4; St. Louis 8S. W. Ry. Co. Control, 180 I. C. C. 175; Beach 
Oreek R. Co. Control, 271 1.C. C. 1; and South Western R. Co. Control, 


*The Frisco receives $584,960 from its present preferred holding. 
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282 I. C. C. 359. Considering the record, we are of the view that it 
would be in the public interest to require the Frisco to acquire within 
a reasonable time as much of the Central’s common and preferred 
stocks as is made available to it at prices hereinafter found to be just 
and reasonable. 

The Frisco requested in its application that, in the event we approve 
the proposed transaction, it not be required to purchase more than 
a majority of the Central’s stock, but that it be permitted to acquire 
additional shares in excess of a majority from time to time at prices 
within such maximum limits as we may fix. Purchases thus far haye 
been on the open market through brokers or directly from the owners at 
prevailing market prices. It contends that the amounts paid for the 
stock are just and reasonable and there is no evidence of record to the 
contrary. The common stock was purchased at an average price of 
$55.62 per share and the preferred stock at an average price of $81.91 
per share. The par value of the preferred stock is $100 per share, 
and the book value of the common stock is about $130 per share. The 
company’s annual earnings during the years 1952-56 ranged from 
$14.41 to $18.60 per share on the preferred stock and from $4.76 to 
$6.87 per share on the common stock and averaged $16.63 and $5.88 
per share, respectively. The average price paid by the Frisco-for the 
Central’s common stock amounted to about 9.5 times the average annual 
earnings during this 5-year period. 

Generally, the accumulation on the market of a majority of the 
shares listed for a company would tend to increase the price of the 
stock above that which otherwise would normally prevail. This may 
have been a factor in the Frisco’s acquisition of the Central’s stock. 
However, the ratio between the average price paid for common stock 
and average earnings thereon does not appear to be unduly high. 
Considering the record, we conclude that the authority granted herein 
to the Frisco should be conditioned upon the purchase by the Frisco 
of all shares of the Central’s stock tendered to it within 60 days from 
the effective date of our order of approval at prices of $56 per share 
for the common stock and $82 per share for the preferred stock, and 
applicant will be required to notify all stockholders of its offer and to 
report to us, in writing, all pertinent facts concerning the matter. 

The proposed transaction will not affect adequate transportation 
service to the public because the Central of Georgia will continue the 


operation of its line. No railroads other than the Illinois Central | 


and the Seaboard have sought to be included. The transaction will 
not result in any increase in total fixed charges, and it does not involve 
any guaranty or assumption of the payment of dividends or fixed 
charges. The Frisco stated in its application that there are no facts 


or circumstances involved in the proposed transaction which make | 
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applicable the requirements of section 5 (2) (f) of the act. Our 
authorization and approval herein, however, will be granted upon the 
game conditions for the protection of carrier employees as those set 
forth in Chicago & N. W. Ry. Co. Merger, 261 I. C. C. 672. 

In accordance with the stipulation between the Frisco, the Central 
of Georgia, and the Gulf, Mobile & Ohio, conditions for the protection 
of shippers and traffic of connecting carriers are prescribed as follows: 

(1) Under the authorized control, the Central shall maintain and 
keep open all routes and channels of trade via existing junctions and 
gateways, unless and until otherwise authorized by us. 

(2) The present neutrality of handling traffic inbound and outbound 
by the Central shall be continued so as to permit equal opportunity 
for service to and from all lines reaching its rails without discrimina- 
tion as to routing or movement of traffic and without discrimination in 
thearrangement of schedules or otherwise. 

(8) The present traffic and operating relationships existing between 
the Central, on the one hand, and all lines connecting with its tracks, 
on the other, shall be continued insofar as such matters are within the 
control of the Frisco and the Central. 

(4) The Central shall continue to accept, handle, and deliver all 
cars inbound and outbound, loaded and empty, without discrimination 
in promptness or frequency of service as between cars destined to or 
received from competing carriers and irrespective of destination or 
route of movement. 

(5) Neither the Central nor the Frisco shall do anything to restrain 
or curtail the right of shippers located on its line to route traffic over 
any or all existing routes and gateways. 

(6) Any party or person having an interest in the subject matter 
may at any future date make application to us for such modification 
of the above-described conditions, or any of them, as may be required 
by the public interest, and jurisdiction will be retained to reopen the 
proceedings on our own motion for the same purpose. 

Contentions of the parties as to either law or fact not specifically 
discussed herein have been given consideration and found without 
material significance or not justified. 


FINDINGS 


We find, subject to the conditions for the protection of employees, 
minority stockholders, and the maintenance of existing routes and 
channels of trade referred to above, that acquisition by the St. Louis- 
San Francisco Railway Company of direct control through ownership 
of capital stock of the Central of Georgia Railway Company, and 
indirectly thereby the common-carrier subsidiaries controlled by the 
Central of Georgia Railway Company, as proposed, is a transaction 
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within the scope of section 5 (2) of the Interstate Commerce Act; 
that the terms and conditions proposed, as herein modified, are just 
and reasonable, and that the transaction approved will be consisten; 
with the public interest ; and to the extent that the St. Louis-San Fran. 
cisco is authorized to acquire indirect control of a motor-carrier sub. 
sidiary of the Central of Georgia, we find, pursuant to section 5 (2) (b) 
of the act, that the transaction is consistent with the public interest 
and will enable such carrier to use service by motor vehicle to public 
advantage in its operations and will not unduly restrain competition, 

We previously have indicated our conclusion that the request by the 
Illinois Central Railroad Company and the Seaboard Air Line Rail- 
road Company for inclusion in the transaction is not in the public 
interest, and should be denied, and that the proceeding in docket No, 
31977 should be discontinued. 

Entry of an appropriate order in the proceedings will be deferred 
pending the receipt of notification of the acceptance of the prescribed 
conditions in the control case. 


MrrcHE.L, Commissioner, dissenting in part : 

I am opposed to that part of the report which would require the 
Frisco to “accept any additional stock which might be tendered within 
a specified limited time at the same price as paid for the stock already 
tendered.” ‘ 

There is a large minority interest in this case and apparently the 
only reason that the report contains the requirement to purchase 
the stock offered is that it had been required in former cases. If it 
has been required in former cases, I would overrule those cases, I 
can see no reason for requiring the Frisco to purchase additional 
stock. The report simply states that “it would be in the public interest 
to require the Frisco to acquire within a reasonable time as much of 
the Central’s common and preferred stocks as is made available to it 
at prices hereinafter found to be just and reasonable.” Why it is in 
the public interest is not set forth, and I find no justification for such 
statement. The stock is listed and if the minority desire to sell they 
can do so through the facilities of the stock market. 

I concur in the balance of the report. 


295 I. C. 0. 





for rel 
Mr 
~ 
Ju 
Mi 
as to: 
Th 
satisf 
trol, | 
Th 
whet! 
Mr 
any | 
recor 


to th 
ment 





ee TS a Oe Te LS Ea aa 


— 


REGULATORY COMMISSIONS AND AGENCIES 5495 


The CHarrRMAN. Is there anything further, Mr. Lishman? 

Mr. Lisuman. No, sir. nO: 

Mr. O'Hara. Mr. Chairman, this is one part of this chronology 
report of our committee staff, Mr. Baker, in which I notice that that 
instrument which contains the docket Nos. 19159 and 31977, and under 


date of July 9, 1957: 

Report by Division 4 (Finance Division—Commissioners Mitchell, Minor, Me- 
Pherson) agreed that Frisco had violated the act and that it was not satisfied 
that the Wilson voting trust constituted divestiture of control, but in view of 
the Division’s action in consideration of the voting trust would serve no use- 
ful purpose. However, the report found, subject to certain terms and conditions, 
that the Frisco acquisition of control should be approved as in the public 
interest. The report (Commissioner Mitchell dissenting) would require Frisco 
to purchase outstanding minority stock at the same price as paid for stock 
already acquired. The report rejected, as not being in the public interest, the 
request by Illinois Central and Seaboard Air Line. No order accompanied 
the July 9, 1957, report of Division 4 and none has yet been made as of October 
15, 1958. As shown later, there is pending before the full Commission a petition 
for rehearing and reconsideration. 

Mr. Baker, is that, to the best of your knowledge, substantially 
correct as to the action by the Finance Division and the dissent by 
Judge Mitchell ? 

a Manes. If you will bear with me a moment, I have some doubt 
as to one statement. 

I have checked this now, and the statement that Division 4 was not 
satisfied that the Wilson voting trust constituted divestiture of con- 
trol, perhaps, is not entirely accurate. 

The Division expressed no opinion one way or the other as to 
whether or not the voting trust did constitute a divestiture. 

Mr. O’Hara. That is understandable. I presume that if there are 
any other corrections, Mr. Baker—I realize you are looking at the 
record hurriedly—when the report comes back to the committee as 
to the accuracy or inaccuracy of this, you will be at liberty to com- 
ment on it. 

Mr. Baxer. Very well. 

Mr. O’Hara. That isall I have, Mr. Chairman. 

The Cuarrman. Chairman Freas, do you have any other comments 
to make ? 

Mr. Freas. No, I have nothing to add. 

The Cuarrman. Do any of your associates have anything to add 
or anything you would like to comment on with respect to this or any 
other matter you would like to discuss here ? 

Mr. Freas. Apparently not. 

The Cuarrman. I think from the information we have adduced 
today and yesterday, together with your appearance at the outset of 
the committee hearing during the early part of this year, February, 
I believe, we have a pretty good record made here as to the problems 
and responsibilities of the Commission in which you gentlemen have 
such a tremendous responsibility in administering under the Inter- 
state Commerce Act. 

On behalf of the committee I want to express our thanks and ap- 
preciation to you, and each of you, together with your staff, for your 
cooperation and your willingness to be helpful to the committee in 
this quite important undertaking. 
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If we have detained you from work which you should be doing 
down at the Commission, of course we regret that, but we do fee} 
that your appearance here and your willingness to testify very frankly 
about these matters is extremely helpful to the committee. 

Mr. Freas. Thank you, Mr. Chairman. 

The Cuarrman. I want to, as I have heretofore for the committee, 
assure you that this committee is ever ready to be of any assistance 
we can to you gentlemen in carrying out the tremendous responsibili- 
ties that are yours in the interests of the American people. 

Mr. Freas. Thank you; and we shall always be standing by ready 
to cooperate. 

The Cuarrman. Thank you very much. 

The committee will adjourn. 

(Whereupon, at 12:15 p.m., the committee adjourned subject to 
call of the Chair.) 


INVE 


INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


MONDAY, NOVEMBER 24, 1958 


House oF REPRESENTATIVES, 
SpeciAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
or THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the full 
committee) presiding. 

Present: Representatives Harris, Williams, Mack, Wolverton, and 
O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee ; 
Oliver Eastland, assistant chief investigator; Herman C. Beasley, 
subcommittee clerk; and R. W. Martin, administrative assistant. 

The Cuarrman. The committee will come to order. 

The Subcommittee on Legislative Oversight this morning will con- 
tinue the hearings for the purpose of accommodating individual wit- 
nesses who were invited to testify before the subcommittee earlier this 
month. We were unable to complete our examination of two or three 
of them. 

We have one witness today who has not previously been called to 
testify. He is the only person thus far mentioned by Mr. Earl Reed 
as one from whom he had heard a rumor concerning an alleged bribe 
oran attempt to bribe involving Mr. George C. McConnaughey, former 
Chairman of the Federal Communications Commission. Of course, 
that is the Pittsburgh case. 

We will hear from two witnesses this morning. On Wednesday 
morning we will have Mr. Earl Reed and Mr. Eckels to return to this 
committee. They could not be here this morning because of a very 
special case in which they were involved in Philadelphia which, under 
court hours, this proceeding this morning had to be carried out. 

We arranged then for them to come Wednesday morning. The 
subcommittee has been informed that those two gentlemen are busily 
engaged elsewhere today, and, pursuant to engagements previously 
made, and since the hearing is with the Federal district court, we had 
to recognize that previous engagement. 

_ The purpose of the investigation of the Pittsburgh matter is not to 
investigate rumors. It appears that the grand jury has done that, 
which is its responsibility. 

It is our purpose to determine, if at all possible, whether or not 
there was any basis for the rumors concerning bribery, or if the rumors 
were created with a design intended to influence the outcome of the 
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channel 4 proceedings before the Federal Communications Com. 
mission. 

We have received conflicting testimony, and it is our intention to 
point up these conflicts in an effort to make the record clear and, if 
possible, provide a basis for further consideration by the Depart. 
ment of Justice. 

The first witness this morning will be Mr. William G. Matta, partner 
in the Matta Enterprises, Braddock, Pa., one of the applicants in the 
channel 4 proceeding. 

Mr. Matta, youmay comearound. Will you besworn? 

Do you solemnly swear the testimony you give to this committee 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ? 

Mr. Marra. I do. 

The CuarrmMan. Will you havea seat, Mr. Matta? 

Will you identify yourself for the record and give your firm name? 


TESTIMONY OF WILLIAM G. MATTA, PARTNER, MATTA 
ENTERPRISES, BRADDOCK, PA. 


Mr. Marra. Iam William G. Matta. I ama partner in Matta En- 
terprises, applicant for channel 4 in Pittsburgh. 

The Cuarrman. And you live where ? 

Mr. Marra. In Braddock, Pa. 

The Cuatrrman. Braddock, Pa. 

Mr. Lisuman. I believe you have some matters that you wish to 
interrogate upon. 

Mr. LisHMan. Yes, sir. 

Mr. Matta, were you present here during Mr. Reed’s testimony on 
November 12, 1958 ? 

Mr. Marra. I was. 

Mr. Lisuman. Did you hear him testify, and I am going to quote, 
and this appears at pages 223 and 224 of the transcript: 

Mr. REep. Oh, the rumors were around that he claimed, and— 
and by “he,” he refers to Mr. McConnaughey— 


he was going to get a retainer from Hearst. Other applicants told me that in 

Pittsburgh, other applicants for this channel 
Mr. Wotverton. Told you what? 
Mr. LisHMaAN: 





Mr. ReEep. Told me that Mr. McConnaughey said that he was to get a re- 
tainer from Hearst. 

Mr. WoLvVERTON. You say others who told you that were applicants? 

Mr. REEpD. Yes. 

Mr. WOLVERTON. Who were they? 

Mr. REED. Mr. Matta was one of them. 

Mr. WoLvVERTON. Who? 

Mr. REEpD. Mr. Matta. 


I am going to skip a few lines, and Mr. Reed, in answer to a ques- 
tion from Mr. Wolverton: 


Mr. WOLVERTON. What did he say? 
Mr. REep. He— 


meaning you— 


said he had heard the rumor that he was to get a retainer from Hearst. 
Mr. WOLVERTON. Did he say who was to pay it? 
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Mr. REED. No. 

Mr. WotverTON. Who else did you hear it from? 

Mr. Reep. I don’t know. The rumors that Mr. McConnaughey wanted some- 
thing were prevalent, and I don’t know who said them. 

Mr. WotverToN. It is difficult for me to understand the further we go with 
rumors of this type, prevalent as you say, which would indicate that they were 
yery general in character, yet you were not concerned enough to make any 


inquiry. j 

Mr. Reep. That is right. 

I would like to ask you, Mr. Matta, did you tell Mr. Reed that you 
had heard that Mr. McConnaughey was soliciting a bribe from the 
Hearst interests ? 

Mr. Matra. No, sir. 

Mr. LisomMan. Where did you first hear this rumor ? 

Mr. Marra. I heard it on a telephone from Mr. Reed. 

Mr. Lisuman. In other words, instead of you telling Mr. Reed, Mr. 
Reed told you; is that correct ? 

Mr. Matra. Yes, sir. 

Mr. Lishman. When did this telephone conversation occur? 

Mr. Marra. It was sometime in June, I don’t remember the exact 
date. We had talked on the phone quite a few times. 

Mr. Lisuman. Did Sate else mention this rumor to you? 

Mr. Marra. Not that I can remember. 

The Cuarrman. Mr. Lishman, will you pardon my interruption 
right there ? 

Mr. LisuMan. Yes, sir. 

The Cuarrman. Mr. Matta, you say you do not remember when in 
June you heard it? 

Mr. Marra. No, sir. 

The CuatrMaAn. To refresh your memory, were you here on June 3 
when they had the oral argument? 

Mr. Matra. Yes, I was. 

The CuatrmMan. Did you spend the night in Washington ? 

Mr. Marra. No, sir; I went home on the train that evening. 

The CuHatrman. You went back to—— 

Mr. Marra. Pittsburgh. 

The CuarrmMan. Pittsburgh that afternoon ? 

Mr. Marra. That evening. 

The Cuarrman. That evening, on the train. To refresh your mem- 
ory, did you talk to Mr. Reed the next day ? 

r. Matra. I don’t believe so. My best recollection is that, oh, 
several days following the oral arguments, that we talked on the phone. 

The Cuarrman. That was the first that you heard about it? 

Mr. Marra. Yes, sir. 

Mr. Lisuman. Mr. Matta, did you have any further conversations 
with Mr. Reed about this matter? 

_ Mr. Marra. We had many conversations, all of which were concern- 
ing a merger of the applicants, but not relative to the bribe or bribe 
offer. 

Mr. Lisuman. Did you have any conversations about this rumor 
with Mr. Eckels? 

Mr. Marra. I believe we discussed it, yes, after Mr. Reed told me. 

Mr. Lisuman. And you recall the substance of those discussions 
that you had with Mr. Eckels? 
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Mr. Marra. Only that it appeared to him or to them, I don’t 
remember the phraseology, that Mr. McConnaughey was seeking 
something. 

Mr. Lisuman. Did you ever hear the second humor or to the effect 
that Mr. McConnaughey was soliciting $50,000 a year, from Mr. Reed? 

Mr. Marra. Yes, I heard that also. 

Mr. LisomMan. When did you hear that? 

Mr. Marra. Shortly after this telephone conversation that I had had 
with Mr. Reed. 

Mr. LisomMan. Do you remember who you heard that rumor from? 

Mr. Marra. This particular rumor was from Mr. Eckels. 

Mr. Lisuman. Mr. Eckels? 

Mr. Marra. Yes. 

Mr. Lisuman. Did you hear it from anybody else? 

Mr. Marra. I can’t remember that I did, sir. 

Mr. LisumMan. Mr. Matta, did you ever repeat the substance of the 
conversations you had with Mr. Reed and Mr. Eckels concerning either 
one of these two rumors which you heard from them? 

Mr. Marra. I don’t believe so. 

Mr. Lisuman. Did you discuss it with other principals in your 
company ? 

Mr. Marra. I discussed it with my father, yes. 

Mr. Lisoman. What was your reaction, after you had heard these 
rumors, that Mr. McConnaughey was soliciting these bribes? 

Mr. Marta. I was quite surprised and shocked. 

Mr. Lisnman. Did that have any effect on your decision to agree 
to withdraw upon payment of $50,000 as part compensation for your 
expenses ? 

Mr. Marra. I don’t remember whether that, in itself, had any bear- 
ing on it, but at a later date we did decide to withdraw. 

Mr. Lisuman. Were you here during the testimony of Mr. Fink, 
Mr. Scott Fink? 

Mr. Marra. No, sir. 

Mr. Lisuman. Have you read that testimony ? 

Mr. Marra. No, sir. 

Mr. Lisuman. Do you know that, according to their testimony, the 
rumors had a profound effect in making their minds up as to with- 
draw ? 

Mr. Marra. I didn’t know that it had. 

Mr. Lisuman. It had some effect, however, in your decision ? 

Mr. Marra, Certainly. 

Mr. Wiix1ams. What was that question again, Mr. Lishman? 

Mr. Lisuman. As to what effect 

Mr. Wiut1ms. I believe you asked him if it did have some effect, 
and I believe you answered in the affirmative; is that correct ? 

Mr. Matra. Yes, sir. 

Mr. LisuMan. Did you discuss either of these two rumors with your 
attorney in the channel 4 proceeding ? 

Mr. Marra. It is quite likely that I did; I don’t recall. 

Mr. Lisuman. Mr. Scharfeld, I understand, is present this morn- 
ing, the attorney for Mr. Matta in this proceeding, and I would like 
to ask Mr. Matta if he would waive the attorney-client privilege if 
we were to ask Mr. Scharfeld if this rumor, or either one of them, had 
been discussed with him or Mr. Matta. 
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Mr. Matra. You mean I ask him? 

The OCuarrMAN. You, of course, may answer the questions, Mr. 
Matta, on your own, or you may consult with your attorney before you 
answer, if you like. 

Mr. Scuarrexp. I did not hear the question. 

Mr. LasumMaAn. I asked Mr. Matta 

The CuarrMan. Will you come around, Mr. Scharfeld ? 

Mr. Scuarretp. My name is Scharfeld, sir. 

The CuairMan. Mr. Reporter, will you read the question back ? 

The record referred to was read by the reporter.) 
he CHAIRMAN. Are you in position, Mr. Matta, to answer the 
question / , 

Mr. LisomMan. Or would you rather consult with Mr. Scharfeld ? 

Mr. Scuarrevp. I have no clear recollection of such conversations 
as we may have had, sir. 

The CuarrMan. Mr. Scharfeld, the question was whether Mr. Matta 
would be willing to waive the attorney-client privilege in order to 
answer the question, in order for you to answer it. Is that all right? 

Mr. ScuarreD. He has indicated that he is willing. 

The CHarRMAN. That is what I wanted the record to show. 

Mr. Scuarretp. Of course, we will recognize it, sir. 

The Cuarrman. Yes. Will you be sworn, then? 

Do you solemnly swear the testimony you give to this committee 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ¢ 


Mr. Scuarretp. I do. 





TESTIMONY OF ARTHUR W. SCHARFELD, ATTORNEY 


The Cuarrman. Will you answer the question ? 

Mr. Scuarrep. I have no distinct recollection of such conversations 
with Mr. Matta. I do have a recollection of some mention having 
been made of this situation.. 

I might say that at the time of the oral argument, or just prior to 
it, I had had an operation and was in the hospital and somebody else 
from my office ete that oral argument, and To at home until, oh, 
sometime mid-June, so I was not a direct participant in either the 
oral argument or direct conversations concerning any matters in the 
negotiations, sir. 

r. Lisoman. Do you remember from whom you heard any of the 
rumors that have been mentioned ? 

Mr. ScuarrevD. That would be difficult to ascertain. We hear 
many, many rumors, and since there is no basis for rumors, there is 
nothing that one can do about it. 

Mr. Lisuman. Did you ever have a discussion with Mr. Pierson 
or anybody of his firm about this matter ? 

Mr. Scuarrevp. No, sir, I did not. 

Mr. Lisuman. I have no further questions. 

The Cuarman. Did you discuss it with Mr. Matta? 

Mr. Scuarrep. As I indicated previously, I believe there was some 
mention of it in conversations. Whether it was more than asking 
meif I had heard such a thing or not, I don’t know, sir. 

Mr. Lisuman. Did you discuss it with Mr. Reed and Mr. Eckels? 

Mr. Scuarrexp. No, sir, I did not. 





5502 REGULATORY COMMISSIONS AND AGENCIES 


The Cuarrman. Mr. Williams. 

Mr. Wuu1aMs. Did you discuss with Mr. Matta the question of 
whether or not he should surrender his application in return for—jp 
return for compensatory payment? I believe it was $50,000, was it 
not ? 

Mr. Lisuman. Yes. 

Mr. Wuu1ams. Or that he should withdraw his application if the 
successful applicants should compensate him for his out-of-pocket 
losses ? 

Mr. Scuarre cp. Well, Mr. Williams, there were discussions con. 
cerning the possibility of a merger in this matter going back several 
years, even prior to the hearing, and at one time it seemed like a merger 
had been effectuated of the various interests involved. 

That fell through, and the hearing went on. But all during the 
course of those proceedings there were various efforts made by parties 
and their attorneys to see if there was someway of getting a station 
on the air to serve the Pittsburgh area, and, of course, the only way 
to accomplish that would have been through voluntary agreement 
among these parties. 

Now 

Mr. Wiuu1AMs. Do I understand correctly that Mr. Matta subse- 
quently withdrew his application in return for which he was paid 
somewhere in the vicinity of $50,000 for his recovery of out-of-pocket 
expenses ¢ 

Mr. Scuarrexp. I understand that is correct, sir. 

Mr. WituiaMs. Did you discuss with him the question of whether 
or not he should accept that offer and withdraw his application, or 
whether he should continue to prosecute his application ¢ 

Mr. Scuarretp. Again, that time element somewhat disturbs me. 
I might say 

Mr. Wiit1aMs. Let’s put it after the initial hearing on June 3. 

Mr. ScwarFrevp. I think that I did have some discussions with him. 
I know that they were never effectuated while I was here. I left for 
Europe on June 22 of that year, and nothing had been accomplished 
up until that time. 

I learned while I was in Europe that this matter had been finally 
settled with the out-of-pocket payment of expenses. But I did dis- 
cuss it with Mr. Matta, that is, the desirability of him taking out-of- 
pocket expenses in view of the posture of the proceedings at that time. 

Mr. WiriutaMs. You do not recall having had an opportunity of dis- 
cussing that with Mr. Matta, though, subsequent to the time that these 
rumors became prevalent ? 

Mr. Scuarrevp. I have no distinct recollection, sir, of the timing 
involved, at all. 

Mr. Wiiur1ams. Then as I understand it, you would not be in posi- 
tion to tell the committee whether or not the existence of the rumor 
had any influence in connection with Mr. Matta’s decision to withdraw 
his application ? 

Mr. Scuarrevp. No, not as to the final decision in the matter, I 
could not. 

Mr. Wiiu1aMs. All right, sir. 

Mr. Lisuman. Could I ask another question ? 

Did you hear about the 3-to-3 tie vote in the Commission on June 3? 
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My. Souarretp. Well, I had just gotten out of the hospital at that 
time, and I am assuming June 3 was the date of the oral argument. 
Mr. LisumMan. Yes, sir. 
_Mr. Scnanrrexp. I had heard of such a tie vote at, I can’t place the 
exact time, whether it was before the oral argument or after the oral 


nt. 

; Sy ectell having received a phone call at my home shortly, well, 
it was sometime, I would say, probably between the ist and the 10th 
of June, indicating to me that the Commission was deadlocked in this 
matter, and that there was an opportunity, or that the status of the 
procedure at that time warranted an effort being made to settle the 
proceeding and let the merger of the two parties go through; namely, 
the Hearst interests and the Television City interests, with the other 
parties being paid out something for their out-of-pocket expenses. __ 

Mr. Lisuman. Do you recall from whom you heard about this 
deadlock ? 

Mr. Scrrarretp. Yes, I—well, I can’t say that was the first time that 
[heard it, sir, but the phone call that I received was from Mr. Haley, 
who was attorney for, I think, West Bend in this proceeding, and 
it was a long-distance call, as I recollect, from New York City, and 1 
was home at the time. 

Mr. Lisuman. Yes, sir. Do you recall whether you had any dis- 
cussion with any of the attorneys for the other applicants concerning 
this deadlock vote ? ' 

Mr. Scrarretp. No; I don’t think I did, sir. I had discussions 
with other attorneys with respect to the possibility of effectuating a 
merger at various prior times, many times, in effect, but I don’t recall 
anything of a later date. : ’ 

r. Lisuman. Do you recall in any of your meetings with these at- 
torneys that the question of these rumors concerning the solicitation 
of bribes had been mentioned ? 

Mr. Scuarrevp. No, sir. 

Mr. Lisuman. I have no further questions of Mr. Scharfeld, but 
I would like to ask Mr. Matta one or two questions. 

The Cuarrman. Yes. You may step aside, Mr. Scharfeld. 

Mr. Scuarretp. Thank you, sir. 


TESTIMONY OF WILLIAM G. MATTA—Resumed 


Mr. Lisuman. Mr. Matta, when did you first hear of this 3-to-3 
vote of the Commission on June 3 ? 


Mr. Marra. It was sometime in June, and I don’t have a distinct 
recollection of the timing, either. 

Mr. Lisuman. Do you recall from whom you heard this? 

Mr. Marra. I believe I first heard it from Mr. Fink. 

Mr. Lisuman. Mr. Fink? 


Mr. Marra. I believe that is correct. 


Mr. Lisuman. Did he indicate to you from whom he had heard it? 
Mr. Matra. No, sir; I didn’t ask him. 


Mr. Lisuman. I have no further questions of Mr. Matta, and I 


want to thank Mr. Matta for coming here at the request of the commit- 
tee with the necessity of a subpena. 


32090—60—pt. 14-11 
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The Carman. Does any member of the committee have any ques. 
tions of Mr. Matta? 

Mr. Wolverton. 

Mr. Wotverton. Mr. Matta, did you discuss with your attorney, or 
anyone in his office, the question of whether a settlement should be 
made and your application withdrawn ? 

Mr. Marra. I don’t believe so, because at that time Mr. Scharfelq 
was in Europe, and I had had most of my dealings with him directly, 

Mr. Wotverron. Well, then, did you take the action on your own 
initiative without consultation with any attorney ? 

Mr. Marra. We had talked, of course, about mergers prior to this, 
and I am trying to remember now just what the timing was. 

Mr. Wotverton. Will you tell us the reasons that brought you to 
a decision that you would accept a payment of out-of-pocket expenses, 
and as a result would withdraw your application ? 

Mr. Marra. Yes, sir. It looked hopeless to continue pursuing the 
matter any further, in view of the deadlocked vote, and so on, and | 
just didn’t think there was any use in going on any further with 
these proceedings. 

Mr. Wotverton. When you had this conversation with Mr, 
Reed 

Mr. Marra. Mr. who, sir? 

Mr. Wotverton. In which he mentioned the fact to you that he had 
heard that an offer had been made to Mr. McConnaughey by the 
Hearst interests, did you ask him from whom he obtained that in- 
formation ? 

Mr. Marra. I asked him where he had heard it, and he said that 
Mr. McConnaughey was to have said this at a party in New York 
City. 

Mr. Wotverton. What? 

Mr. Marra. Was to have said it during a party of some sort in New 
York City. He didn’t say from ua ae had heard it. 

Mr. Wotverton. Did he say he had been told in New York City 
while attending a party ? 

Mr. Marra. That is not quite the phraseology. I asked him where 
he had heard it, and he said, without qualifying it further, he said 
that Mr. McConnaughey was to have said it at a party in New York 
City. He didn’t 

Mr. Wotverron. Did he tell you that he had received it in a tele- 
phone conversation ¢ 

Mr. Marra. I didn’t ask him, sir, and he didn’t tell me. 

Mr. Wotverton. Did you discuss it with him on any other occa- 
sion ? 

Mr. Marra. No, sir, not with him. 

Mr. Wotverron. Did you discuss it with anybody ? 

Mr. Marra. Well, at a later date with Mr. Eckels. 

Mr. Wotverton. Was Mr. Eckels one of his representatives in 
Washington, appearing in this particular case for Mr. Reed ? 

Mr. Marra. He is an associate of Mr. Reed’s, yes, sir. 

Mr. Wotvertron. And was Mr. Sutton also an associate? 

Mr. Marra. I am sorry, that question I did not hear. 

Mr. Wotverton. I say, was Mr. Sutton also an associate with Mr. 


Reed ? 
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Mr. Marra. Gee, I don’t know. 

Mr. Wotverton. Had you had any conversation with Mr. Sutton 
with respect to it ? 

Mr. Marra. No, sir. 

Mr. Wotverton. You did have with Mr. Eckels? 

Mr. Marra. Yes, sir. 

Mr. Wotverton. What was the conversation that you had with 
him? What brought it about ? 

Mr. Marra. Well, we were still trying to effectuate a merger of 
some sort, and he said these various developments had taken place, 
and after which I said, “Now, what are you going to do about it,” to 
which he replied, “I am going to see that the right people hear about 
this.” 

Mr. Wotverton. Well, go right ahead. 

Mr. Marra. That was the end of it, sir. 

Mr. Worverton. Did he say whether he had heard this rumor? 

Mr. Marra. I think he said that Mr. Reed had told him. 

Mr. Wotverton. Mr. who? 

Mr. Marra. Mr. Reed. 

Mr. Wotverton. Did he tell you where Mr. Reed got the informa- 
tion ? 

Mr. Marra. No, sir. 

Mr. Wotverton. Was there any discussion between you and Mr. 
Eckels as to who might have given the information to Mr. Reed ? 

Mr. Marra. No, sir. 

Mr. Wotverton. Was any reference made to this so-called party 
in New York? 

Mr. Marra. Would you please repeat that, I am sorry. 

Mr. Wotverton. I say, was there any reference made eithe.- by you 
to Mr. Eckels, or by Mr. Eckels to you, of this so-called party that 
had been held in New York? 

Mr. Marra. I think we talked about it, yes. 

Mr. Wotverton. Did Mr. Eckels have any information or make 
any suggestion as to the likelihood of such an offer having been made? 

Mr. Marra. Lam sorry, I am lost there. 

Mr. Wotverton. I say, did Mr. Eckels make any suggestion or 
statement with respect to the likelihood of the statement having been 
made ? 

Mr. Marra. Well, he was incensed by it, and said he was going to 
do something about that. That is all he said at the time. 

Mr. Wotverton. Was there anything said by either Mr. Eckels 
or Mr. Reed at any time to you about the disposing of the services 
of, or terminating the services of, Mr. Sutton ? 

Mr. Marra. No, sir. 

Mr. Wotverton. You had no dealings at all with Mr. Sutton, then, 
as I understand it ? 

Mr. Marra. No, sir. 

Mr. Wotverton. Then do you have any information as to how or 
for what reason that Mr. Sutton was in the case, if Mr. Eckels was 
also in it representing Mr. Reed ? 

Mr, Marra. Mr. Eckels was not representing Mr. Reed, Mr. Wol- 
verton. He is a partner of Mr. Reed’s in this channel 4 case. 

Mr. Wo.verton. Well, Mr. Eckels was also a stockholder in the 
applicant company ? 
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Mr. Marra. Yes, sir. 

Mr. Wotverton. Did he advance the thought to you that the situa. 
tion had become so complicated by a 3-to-3 vote, and by the rumor 
that there had been a money consideration offered or suggested or 
requested, and for such reason it would be better for you to come toa 
settlement of the matter by withdrawing your application? 

Mr. Marra. Mr. Eckels didn’t; Mr. Reed did. 

Mr. Wotverton. When you had the conversation with Mr. Reed in 
which reference was made to this alleged offer by the Hearst compan 
to Mr. McConnaughey, was that conversation originated by you call- 
ing Mr. Reed, or by Mr. Reed calling you ? 

Mr. Marra. Mr. Reed called me. 

Mr. Wotverton. Did he make any reference to the fact that he had 
communicated the same information to Mr. Eckels, and had sent Mr. 
Eckels to Washington to inquire into it ? 

Mr. Marra. No, sir; no reference was made. 

Mr. Wotverron. Did Mr. Eckels tell you that Mr. Reed has sent 
him to Washington ? 

Mr. Matra. No, sir. 

Mr. Wotverron. Did Mr. Eckels say when and how he had received 
the information from Mr. Reed ? 

Mr. Marra. He didn’t say. I assumed they talked about it at their 
law offices. 

Mr. Wotverton. Did he say that he had gotten it as a result of a 
telephone communication at half past 1 in the morning? 

Mr. Marra. No, sir; he didn’t tell me this. 

Mr. Wo tverton. Mr. Scharfeld, your attorney, states that he was 
away at the time the settlement was made. How did you make known 
the fact that you were willing to accept a settlement and withdraw 
your application? Was that done by communication with Mr. Eckels, 
or you personally, or by you conferring with an attorney in the office 
of counsel that you had, and that he made the proposition ? 

Mr. Matta. This was done at the invitation of Mr. Reed. 

Mr. Wotverton. I beg your pardon? 

Mr. Marta. The invitation to withdraw was made by Mr. Reed. 

Mr. Woxverton. Well, the acceptance of it, was that by you per- 
sonally, of Mr. Reed ? 

Mr. Marra. Yes, sir; but not when it was first offered. 

Mr. Wotverton. When you finally accepted it, what was the state- 
ment that was made by Mr. Reed that was made undoubtedly with 
the idea of influencing you to make a settlement? 

Mr. Marra. It is my best recollection that he and Mr. McCabe had 
discussed the case, and that they had arrived at a figure of $50,000 
for each of the applicants for out-of-pocket expenses in order to get 
them to withdraw. 

Mr. Wotxverton. That was the offer, the basis of the withdrawal; 
but what reasons did he give to encourage you or influence you to 
accept the offer? 

Mr. Marra. Well, as I remember it, he said the thing was stale- 
mated as it was, and the three of us had no chance of winning the case 
in any event, and that it might be prudent for us to accept the offer 
and withdraw. 

Mr. Woxverton. In that conversation did he make any reference to 
the alleged rumor of an offer to Mr. McConnaughey ? 
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Mr. Matra. No, sir. 

Mr. Wotverton. Did you? 

Mr. Matra. No, sir. 

Mr. Wotverton. Was that a part of the consideration that you had 
in your mind that led you to the advisability of making the settle- 
ment 

Mr. Marra. Well, I think it had something to do with it, sir; yes. 

Mr. Wotverton. In other words, the old situation became so messed 
up with a 3 to 3 vote, you thought it advisable to get out ? 

Mr. Marra. I had felt it had become quite impossible. 

Mr. Wotverton. I assume the practical side of it was that you would 
rather have the $50,000 than nothing ? 

Mr. Marra. That is very practical, sir; yes. 

Mr. Wotverton. That is all, Mr. Chairman. 

The CuarrMAN. Mr, Matta, before Mr. Reed called you, which was 
obviously following the ora] argument from what you have said, you 
learned that there was a 3 to 3 tie vote. 

Mr, Marra. Yes, sir. 

The Cuarrman. Did it ever occur to you that all of this information 
became known beginning at 1:30 a.m. on the morning of June 4? 

Mr. Marra. It had no reason to occur to me, sir. 

The Cuarrman. And that Mr. Eckels, at the urgency of Mr. Reed, 
got out of his bed at that time in the morning and made arrangements 
to hurriedly come to New York 

Mr. LisHmMan. Washington. 

The CHarrman. I mean to Washington, according to his own 
language, to put out the fire? 

Mr. Marra. I learned of that the first time, sir, when I was here last 
week during the taking of testimony. 

The Cuarrman. Had Mr. McConnaughey disqualified himself it 
would have been a 3 to 2 vote for Television City, would it not? 

Mr. Marra. Yes, sir. 
~ CuairMANn. That would have given them the award, would it 
not 

Mr. Marra. I assume so. 

The Cuarrman. Of course, Television City was the applicant that 
was represented by Mr. Reed, and Mr. Reed and Mr. Eckels were offi- 
cers, is that right ? 

Mr. Marra. Yes, sir. 

The Cuatrman. Now, on the other hand, as long as Mr. McCon- 
naughey did not disqualify, and that there was a 3 to 3 tie, July 1 
coming up, there was only one way that settlement could be effectuated, 
and that was by the merger of those two applicants. 

Mr. Marra. Yes, sir. 

The Cuarrman. Mr. Scharfeld, could I ask you a question ? 





TESTIMONY OF ARTHUR W. SCHARFELD—Resumed 


Mr. Scuarrerp. Yes, sir. 
ae CuHarrman. If you do not mind, could you come around there, 
please. 
I assume you have been a practicing attorney here in Washington a 
many years. é 
Mr. Scuarrerp. Since 1928 or 1929, sir. 
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The Cuarrman. I assume you have had a good many cases before 
the various agencies of Government. 

Mr. Scuarretp. That is right, sir. 

The Cuamman, I assume you have had experience before the Fed- 
eral Communications Commission. 

Mr. Scuarretp. Substantial experience, sir. 

The Cuarrman. Are you willing to give the committee the benefit 
of your advice and suggest as to whether or not there should be leg. 
islation or a policy that would prevent the Commission condoni 
arrangements being worked out between a ere in a matter of 
this kind where the public is vitally interested 

If that would be an embarrassing question to you, do not hestitate 
to say so, and I will understand it. 

Mr. Scuarretp. No, sir, I think I would like to answer that. 

The pendulum swings very far always whenever some critical situ- 
ation arises. The fact of mergers and applicants getting together 
was prompted with respect to these television cases in particular, back 
in, say, 1952 and 1953. 

The CHarrman. Yes. 

Mr. Scuarretp. And the purpose at that time was to get stations 
on the air as rapidly as possible. The Commission, itself, to a large 
extent favored that type of thing, and I believe there was congres- 
sional approval of it at that time, which was shown in many ways to 
the Commission that they favored it. 

Now, it was obvious at the time that not enough consideration was 
iven to the facts involved in these particular mergers. They were 
one very quickly. They gave rise to the situation where it was 

known the Commission meetings were to be held on a Wednesday, 
and the applicants merged late Tuesday, and had someone waiting at 
the door to file the withdrawals and the merged applications just at 
5 o’clock so that it could be brought into the Commission meeting 
the next day and there could be no protestants. 

Now, it 1s obvious that such a situation would create abuses, and 
it is that kind of thing which now comes back to haunt the agency, 
as well as the people that were involved. 

There were many people that cried out against this sort of thing. 
But, the pressures and feelings to get service on the air predominatial 
and I think this is—the efforts to get a merger in this case were well 
prompted at the beginning. It was obvious that this proceeding 
would take many years to consummate. ; 

The sole purpose of trying to get this channel into a small town 
named Irwin, Pa., when actually it was a Pittsburgh station, indi- 
cates a desire to get service into the Pittsburgh area, and there was 
clamor from all over, “Give Pittsburgh this other station. There is no 
reason why it should not be done.” 

As a result of that, there were efforts on the part of all of the 
parties to the proceeding at one time or another to see if there was 
not some basis on which a merger could be effectuated whereby each 
of these parties could either be compensated through stock or man- 
agement interests, or something of that sort, and it was at one time, 


as I previously indicated, that was practically consummated and it 
fell through about 1 o’clock in the morning with everybody getting 
tired, and the result was that we went through this rather lengthy 
proceeding. 
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Now, for legislation to say that there shall be no efforts to com- 
promise or to settle something when there would be adequate and 
reason for such a settlement or merger to be made, I think, 
would be a bad thing, just as I believe that it was not good for these 
mergers to be permitted on a few minutes’ notice, or without any 
notice to any other parties that were involved. 

I might say that in connection with that type of merger there was 

a serious question of the legality of a new applicant coming in with- 
out any other parties being given the opportunity to come in and do 
it, and I think, sir, that the answer to the este is not a prohibi- 
tion on such efforts at compromise, which I believe the Commission 
now has pending before them, but a more careful scrutiny of all of 
the efforts made to merge and to pay out the people that are involved 
in it. 
» There have been many instances in the past where it has been per- 
fectly obvious that the amount paid out in such proceedings as this 
far exceeded any possible out-of-pocket expenses. I might refer to 
one in Pittsburgh itself, where there was a payment made to a UHF 
station of a half million dollars just to get them off of the applicant’s 
neck after a merger. 

Now, certainly, that was not out-of-pocket expenses, and I think 
if the Commission 

Mr. Lisoman. May I interject at that point and call attention so 
the record will have it straight that we have had testimony already 
on this situation in extenso, and one of the most glaring instances of 
the type referred to by the witness was the Providence case, the 
Cherry case, where an entrepreneur managed to come in and get out 
quickly with a very substantial profit. 

Mr. ScHarFe.p. I think there are many, many situations of that 
sort that did happen, that were abuses, but apparently the Commis- 
sion either didn’t have the time or the inclination to look into the 
matter with the adequacy that it was entitled to. 

Now, of course, the pendulum swings the other way, to deny all 
possible compromises or mergers, and I don’t think that would be a 
good thing, either. 

I think you must rely upon an agency’s discretion to look into the 
important facts bearing upon compromises, pay-offs, mergers, or 
whatever one wants to call them, sir. 

The Cuarrman. Then do you think that the agency should be re- 
quired, within its discretion, to give such time to hold hearings and 
consideration to such a proposed merger. 

Mr. Scuarrexp. I believe that the agency, of course, has that dis- 
cretion and authority at the present time. Whether it should be put 
in legislation, I would doubt. I mean, every time we put these specifics 
in legislation, it does hamper the agency to some extent. 

However, I don’t think it would be an arduous task for the agency 
to specify an examiner to take testimony in connection with the pro- 
posed merger or payoff provisions. 

The Cuarrman. Do you think that that should be required by law 
as to procedure? We have been talking about administrative proce- 
ure, now, for some time. 

Mr. Scnarreip. Well, things like that should only be required where 
one doesn’t have faith in the agency to carry out the provisions of 
the statutes as it now exists. 
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The Cuarmman. Well, I appreciate that, and I am one of those who 
have confidence and faith generally in agencies if there are good 
people to administer them. 

But, on the other hand, I have come to the conclusion in connection 
with these matters that perhaps the Congress should do something to 
protect the people in the agencies of the Government who make thegg 
decisions by giving them good lines for them. 

Mr. Scuarretp. Well, I think there is a great deal to what the 
chairman says. Of course, it is all encompassed within the y 
broad delegation of authority that Congress has given to this agency, 
It is the standard of public interest, convenience, and necessity, with. 
out any other criteria to determine what the Congress meant. 

Now, if the Congress wants to help the agency, I think that it could 
enumerate some criteria that would make it less difficult to choose 
between these various parties, and if it does a thing of that sort, then 
I think it could very well also specify that in cases of mergers or 
withdrawals, the full facts sles od made known to the Commission, 
whether by hearing or some other process, sir. 

The Carman. Well, thank you very much for a very enlighten- 
ing discussion, and your willingness to give the benefit of your judg- 
ment regarding this matter. 

Mr. Scuarretp. Thank you, sir, for the opportunity. 

The CuHatrman. I do recall the McFarland amendments of 1952 
went so far, I believe, as to actually prohibit the Commission from 
holding hearings on transfer cases. 

Mr. Scuarretp. Well, I think that is the proper inference to be 
drawn from some of those amendments, and those amendments are 
now shown to be probably too restrictive in many degrees. 

The Cuarman. I am inclined to agree with that, myself, as I have 
said heretofore. 

Mr. Wotverton. Mr. Chairman, may I make one comment? 

The CHarrman. Mr. Wolverton. 

Mr. Wotverron. I am in full accord with the views that have been 
expressed by the chairman. I have in mind that after all, this isa 
question to be decided by the Commission in the public interest. 

For the same reason that the Commission would not in this case 
have granted a license to any one of the applicants without a hearing 
to determine what was best in the public interest, neither do I believe 
that even though there has been a hearing, that when a different situa- 
tion is presented as the result of a merger that buys out some of the 
applicants, to my mind the question of the public interest still remains 
to be determined, and that 1t would be most appropriate under those 
circumstances that a hearing be held, not an informal hearing like 
some have suggested here, that reasons for the merger are put into the 
order that is made by the Commission, but I mean a real, genuine 
hearing from the standpoint of the public interest, so that there may 
be general knowledge that such arrangement has been arrived at, and 
for full opportunity for the public, or for anyone else who may have 
objection, to be present and participate in a hearing fixed upon the 
same conditions as the original hearing to determine whether it is in 
accord with the obligation of the Commission to decide the question 
in the public interest. 
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The CuarrMANn. Mr. Matta, thank you very much, and may I, too, 
on behalf of the committee, thank you for your appearance here this 
morning. 

Mr. Matra. Thank you. 

The Cuairman. Are you ready for Mr. Sutton? 

Mr. Lisuman. Yes. 

The Cuarrman. Mr. Sutton, you are the same Mr. George O. Sutton 
who appeared and testified under oath last week ? 

Mr. ettins: I am, sir. 

The Cuarrman. And you are returning here today at the request 
ofthe committee to resume your testimony ? 

Mr. Sutton. I am, sir. 


TESTIMONY OF GEORGE 0. SUTTON—Resumed 


The Cuarrman. First let me say, Mr. Sutton, we appreciate your 
willingness to come back and resume your testimony, and to give the 
committee the benefit of any information that you may have. 

You realize that you are under oath, now ? 

Mr. Sutron. I do, sir. 

The Cuaiman. Mr. Lishman, you may proceed with your clarifica- 
tion. 

Mr. LisHmMAn. Before we come to some of the clarifying questions, 
I would like to ask Mr. Sutton to identify some papers so that they 
may be placed in the record. 

Mr Sutton, I show you a photostatic copy of a letter from James 
Murray, manager of radio station KQV in Pittsburgh, dated Febru- 
ary 27, 1957, and ask if this is a correct copy of a letter received by you 
from Mr. Murray. 

Mr. Sutron. Yes, sir; I think it is, sir, because you have the orig- 
inal of that letter in my files, sir, and I have read it and I think it is 
correct, sir. 

Mr. LisHMAn. Now, Mr. Sutton, is radio station KQV in Pitts- 
burgh owned or controlled by Mr. Reed or his company ? 

Mr. Sutton. Not now, sir. You say, “Is it owned?” It was at that 
time, sir. 

Mr. Lisnman. It was at this time when this letter was written ? 

Mr. Sutron. Yes, sir. 

Mr. Lisoman. Is it a fact that this letter is written notice to you 
that because of the necessity of this station having to cut down ex- 
penses, they were obliged in this letter to give you formal written 
cancellation of your retainer agreement with this station, which termi- 
nation was to occur at the end of February 1957 ? 

Mr. Sutton. Yes, sir; you have other letters which refer to the same 
subject matter that I turned over to you, sir, and there were two tele- 
phone calls with respect to it. 

Mr. Lishman. Yes; those letters we will come to. 

Mr, Sutron. Yes, sir. 

Mr. Lisuman. Is it correct that because of the financial difficulties 
of station KQV, as stated in this letter, that they were compelled to 
give you written notice of termination of your retainer ? 

Mr. Sutron. Well, I don’t know whether they were compelled to or 
not, Mr. Lishman. 
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Mr. Lisuman. Well, strike the word “compelled.” 

Mr. Sutton. I received that letter. 

Mr. Lisuman. Is that the reason stated in this letter ? 

Mr. Surron. That is the reason stated, but that was not the reagon 
stated to me previously, exactly as you have described it, in the tele. 
phone conversation, and as I have outlined it further. 

Mr. Lisuman. Before I introduce this letter, would you please state 
the substance of these telephone conversations ? 

Mr. Surron. As I think that letter indicates there, Mr. Murray 
had called me a few days before, or maybe a week or 10 days, some- 
thing like that. And to explain the time, sir, I might say to you 
that the time for billing of the quarterly retainer was the 1st of March, 

At that time he had not paid the past quarterly payment on 
there, and maybe there were some other charges, I don’t know. 

Mr. Murray called me and told me, in effect, this: That he was 
having to meet many of the expenses of the hearing, and that he was 
having to dig up that money, and of course I have known Mr. Mur. 
ray for 20 or 25 years, sir, and we called each other by first names, 
and I said: “Well, Jim, I will be glad to work with you any way I 
can.” 

He said: “I would like to do something about the retainer.” | 
asked him what he wanted to do, and he said: “I have just got to get 
out from under some expenses.” 

I said: “If you want the retainer to go along, if you want it re- 
duced, or whatever you want to do, let me know. I will work with 

ou.’ 
I would say it was about a week prior to that letter, sir, I received 
that letter, and by the indication of that letter it looked as if he was 
terminating all relationships there at that. time. 

Mr. LisHman. Just a minute, now. I don’t think you should in- 
terpret this letter. 

Mr. Surron. I am giving my interpretation for the basis of the 
next phone call, sir. 

Upon receipt of it, I think it was that day or the next, I telephoned 
Mr. Murray and said to him: “Jim, do you mean to terminate all the 
services or what do you mean by the letter? As it now stands, I am 
supposed to withdraw, and does it apply to Allegheny or what?” 

e said, “No—— 

Mr. Lisoman. Please, identify Allegheny. 

Mr. Sutrron. Allegheny Broadcasting Co. 

Mr. LisumMan. Was that another company involved by Mr. Reed! 

Mr. Surron. Allegheny is the same company as the licensees of the 
KQV station, sir. 

Mr. Lisoman. Yes. 

Mr. Surron. By “Allegheny,” I meant did it refer to any other 
company or any other relationship because, as I understood it, he was 
more or less in charge. He said: “No, George, I have got to cut the 
expenses and cut out the retainer, as I told you; the per diem arrange- 
ment for services you performed will go on just the same.” 

I said: “Well, I'll be very glad to work with you, and whenever 
you want to work out any other arrangements, let me know.” 

He said: “Well, I think this will only be for a short period of time, 
or for a period of time in which I can get out from under these heavy 
expenses and pay them.” 
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T said: “Let me know, and I will work with you any way you want 

” 

Following that, following that conversation, I then wrote him a 
letter, sir, which you have a copy of from my files, I think. 

Mr. Lisuman. Yes. 

Mr. Surron. From that time on I tried to cooperate and not bill 
them for anything that wasn’t absolutely necessary for billing, and I 
performed my other duties in regard to and notified them and other 
matters. * Sas ; 

Mr. Lisuman. Well, Mr. Sutton, it is a fact, is it not, on this Febru- 
ary 27, 1957, letter from Mr. Murray to you, after giving you written 
notice of termination of your service, of the retamer? 

Mr. Surron. Yes, sir; it is limited to the retainer. 

Mr. Lisuman. Limited to the retainer, that the letter states in the 
second last paragraph, and I will quote: 

Naturally, I hope to be able to call you on a day-to-day basis, but it is im- 
perative that we save every penny possible until I get this station back on its 
feet. 

Mr. Surron. That is true, sir. 

Mr. Lisuman. And is it a fact that after this letter you did per- 
form some services on a day-to-day basis for this station? , 

Mr. Surron. There were no formal matters such as a hearing, sir, 
or other matters of that kind performed after that date for them. I 
believe in the next letter I said I would continue to notify them and 
continue to act in any way that I could to assist them. I did not bill 
them for minor items of that kind, sir, but there were no large matters. 
which came up. 

Mr. Lisoman. And what is the reason why you did not bill them 
for those, what you say were minor matters, but of a continuing na- 
ture, because, in this letter, and your discussions with Mr. Murray, 
he had explained to you that the financial situation of the station 
required drastic economy ? ; 

Mr. Surron. It was because I was continuing to cooperate with 
them in that effort in every way I could, sir. 

Mr. Lisuman. All right. Now, Mr. Sutton, is it a fact that when 

our services were terminated, as has been testified to here by Mr. 

kels, that you received no such form of written termination of your 
services ¢ 

Mr. Surron. I have never received any formal termination of my 
services as attorney or oral instructions along that line, sir, from 
anyone in connection with these matters. 

r. Lisoman. Mr. Chairman, I would like to have introduced in 
the record at this point the letter of February 27, 1957, from Mr. 
James Murray, station manager of radio station KQV Pittsburgh, 
addressed to Mr. Sutton. 

The Cuamman. Let it be received. 

(Letter referred to follows :) 


Mr. Grorce O. Sutton, Esq., 
Washington, D.C. 


Deak Georce: It was good to renew acquaintance with you on the phone a 
week or so ago. I hope you are not working too hard around the farm. 

At that time I told you of my intention to cancel the current arrangement 
between you and KQV. But I said I would try to see if there were any way 
possible that we might keep you as our good counsel. However, I am faced with 


FEBRUARY 27, 1957. 
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the positive necessity of cutting expenses all around. Consequently, I must give 
this as formal cancellation of our agreement at the end of February 1957. 
Naturally, I hope to be able to call on you on a day-to-day basis; but it ig 
te that we save every penny possible until I get this station back op 
aeapabtime, too, is the fact that a check will be coming your way soon. 
Sincerely, 
JAMES MukgRay, Station Manager, 
Mr. Lispman. Now I will show you another letter, Mr. Sutton, 
which you addressed to Mr. Murray, and this letter is a photostatie 
copy of the original—it is dated March 1, 1957. I will ask you to 
identify it. 
Mr. Surron. Yes, sir. 
a LisuMan. I would like to have this letter introduced in the 
record. 
The Cuarrman. What is the nature of that letter? 
Mr. Lisuman. It is a letter from Mr. Sutton to Mr. Murray, man- 
ager of radio station KQV: 
The Cuarrman. By Mr. Sutton, you mean this witness ? 
Mr. Lisuman. This witness. 
The Cuarrman. Let it be received. 
(Letter referred to follows :) 





Law OFFICES 
Geo. O. SuTTon 
MEREDITH M. DAUBIN 


WASHINGTON, D.C., March 1, 1957. 
Mr. JAMES MuRRAY, 
Radio Station KQV, Pittsburgh, Pa. 


Deak Jim: This will acknowledge receipt of your letter of the 27th in regard 
to the retainer and our telephone conversation of yesterday afternoon. 

I assumed that because of the positive necessity of cutting expenses at this 
time you desire to suspend the retainer arrangement until you can get caught up 
on some of the bills which you explained to me in our first phone conversation, 
and you, of course, confirmed this understanding, rather than severing all rela- 
tionships between us as client and attorney. Although the original agreement 
to represent KQV was on a yearly basis with quarterly payments to be made, 
I do not want to appear small about this matter. On the other hand, I want 
to show you that I am willing to cooperate with you in order to assist you 
through your difficulties, as explained to you in our first phone conversation, 
Therefore, it is agreeable that we temporarily suspend the retainer arrangement, 
and I will continue to act as your attorney as heretofore, but on a purely per 
diem basis for services performed. As I understand it, this is what you desire; 
and, as you indicated yesterday, you will confirm this arrangement. 

I want you to know, Jim, that it has always been my policy, and always will 
be, I hope, that I am willing to cooperate with any client at any time whenever 
they are in financial difficulties, and it is reassuring that you say that you will 
have a little check for me on the balance very soon. 

Sincerely, 


Geo. O. Sutton. 


Mr. Lisuman. In addition, I would like to read this last paragraph 
from the letter, because it has a relevancy to the previous testimony 
of this witness concerning his policy of cooperating with the com- 
pany that advised him that it was in a financial situation that would 
not permit it to pay him fees, but nevertheless would like to have 
him continue being of assistance to it. 
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The last paragraph of this letter reads: 


I want you to know, Jim, that it has always been my policy and always will 
be, I hope, that I am willing to cooperate with my clients at any time whenever 
they are in financial difficulties, and it is reassuring that you say that you will 
have a little check for me on the balance very soon. 


The CHarrMAN. What isthe date of this letter ? 

Mr. Lisuman. The date of this letter is March 1, 1957. ; 

Now, again, on March 1, 1957, Mr. Sutton, what interest, if any, 
did Mr. Reed or any of his companies have in radio station KQV? 

Mr. Sutton. In KQV, Allegheny Broadcasting Co. My memory 
is, sir, that it was divided up on approximately—on a 50-50 basis 
as between Mr. Reed and his associates, Mr. Eckels and some other 
stockholders. And Mr. Wolf and his family and other associates 
owning the other 50 percent in the station. 

SE eesscaw, Now, Mr. Sutton, I would like to show you another 
letter, from you to Mr. Murray of radio station KQV in Pittsburgh, 
dated June 28, 1957, and ask if you can identify this as a correct photo- 
static copy of the original. 

Mr. Surron. This is the same letter I sent to all clients, and I 
previously identified it, sir. 

Mr. Lisuman. I have some special questions I wish to ask you about 
this. 

I would like to have this letter introduced in the record. 

The CuarrMan. Let it be received. 

(Letter referred to follows :) 


Law Offices or Geo. O. Sutron, MEREDITH M. DAUBIN 


WASHINGTON, D.C., June 28, 1959. 
Mr. JaMEs F’. Murray, 
Radio Station KQV, 
Pittsburgh, Pa. 


Deak Jim: About 2 years ago, I began the formulation of plans looking 
toward the expansion of my organization to include men of wide background 
and experience, not only in radio and television matters, but in allied fields, 
as well. I am, at this time, happy to advise you that, beginning with the Ist 
of July, two gentlemen of prominence and wide experience will become as- 
sociated with me. 

You will shortly receive a formal announcement that George C. McCon- 
nhaughey, Esq., and Robert D. L'Heureux, Esq., have become associated 
with me under the firm name of McConnaughey, Sutton & L’Heureux, as of 
July 1, 1957. You are, of course, acquainted with the fact that Mr. McCon- 
naughey is at this time the Chairman of the Federal Communications Commis- 
sion and that he will retire therefrom on June 30. In addition to his tenure 
as Chairman, Mr. McConnaughey has had a wealth of experience as a private 
practitioner, as well as in the regulatory fields, both at the Federal and State 
levels. Bob L’Heureux (pronounced “LaRue”), one of his assistants, will also 
terminate his service with the Commission on June 30. Mr. L’Heureux had 
been and is at this time performing liaison duty between Congress and the 
Commission. Prior to his joining the Commission’s staff, Mr. L’Heureux has 
been Chief Counsel of the Senate Interstate and Foreign Commerce Committee; 
Senate Banking and Currency Committee ; and others. 

It is my belief that this new association with men of outstanding character, 
experience and ability will strengthen our capacity and ability to serve you, 
not only in radio and telecasting, but in the allied fields, as well. We will be 
at the same old stand in the National Press Building and hope that you will 
pay us a personal visit in the very near future. 

Iam, with kindest personal regards, 

Sincerely yours, 


Geo. O. Surron. 
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Mr. Lisuman. Now, Mr. Sutton, you have heard the testimony of 
Mr. Eckels that on June 4, 1957, he terminated your services with re- 
spect to representation of Television City. 

Mr. Surron. I have heard the testimony. 

Mr. Lisuman. And all of Mr. Reed’s company. 

Mr. Surron. I did, sir. I don’t know about all of Mr. Reed’s com- 
pany. I think he said Allegheny and Television City, which are the 
two companies here involved, sir. I don’t know what other com- 
panies Mr. Reed might have. nthe 

Mr. Lisnman. And the date of this alleged termination of your 
services was June 4, 1957 ? 

Mr. Surron. It was, sir. 

Mr. LisumMan. Well, if your services had been—June 28, 1957, what 
was the relationship of radio station KQV to Allegheny in the senge 
of control ? 

Mr. Sutron. I am not sure that I understand your question, sir, 

Mr. Lisuman. Who owned radio station KQV on June 28, 1957? 

Mr. Surron. The licensee corporation, Allegheny Broadcasting 
Co., which company, as I just testified, was owned approximately 50 
percent by Mr. Reed’s group and 50 percent by Mr. Wolf’s group. 

Mr. Lisuman. Now, I am going to ask you a question that if you 
had been fired on June 4, 1957, as testified to by Mr. Eckels, why did 
you write a letter on June 28, 1957, stating that you would be onl 
too glad to continue providing your services to radio station KQV, 
which, as you have testified, was partly controlled by Allegheny? 

Mr. Surron. Because your assumption, first, in your question, sir— 
if I had been fired—was not correct. So far as I knew, in every way 
I was continuing to represent them after June 4, 1957, as I had prior 
to that time, sir. And I wrote that letter to all of my older clients, 
addressed it to Jim Murray, because he was the older man in the 
organization, and, as I understood it, at that time was the manager 
of the station. 

Mr. Lisoman. Well, I will ask you this question. If you had been 
fired, would it have been very likely that you would have written this 
letter on June 28 ? 

Mr. Surron. Well, I would like to go further than your question. 
I positively would not have written such a letter. You said would it 
have been likely. And I want to make it clear I positively would not 
have written such a letter had my services been terminated, fired, or 
any other synonym you want to apply to it, sir. 

Mr. Lisuman. Now, I would like to read this letter into the record, 
addressed to Mr. Murray by Mr. Sutton on June 28, 1957: 

Dear J1M: About 2 years ago, I began the formulation of plans looking toward 
the expansion of my organization to include men of wide background and expe 
rience, not only in radio and television matters, but in allied fields, as well. I 
am, at this time, happy to advise you that, beginning with the 1st of July, two 
gentlemen of prominence and wide experience will become associated with me. 

You will shortly receive a formal announcement that George C. McConnaughey, 
Esq., and Robert D. L’Heureux, Esq., have become associated with me under the 
firm name of McConnaughey, Sutton & L’Heureux, as of July 1, 1957. You are, 
of course, acquainted with the fact that Mr. McConnaughey is at this time the 
Chairman of the Federal Communications Commission and that he will retire 
therefrom on June 30. In addition to his tenure as Chairman, Mr. McConnaughey 
has had a wealth of experience as a private practitioner, as well as in the regu- 


latory fields, both at the Federal and State levels. Bob L’Heureux (pronounced 
“LaRue”), one of his assistants, will also terminate his service with the Com- 
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mission on June 30. Mr, L'Heureux had been and is at this time performing 
liaison duty between Congress and the Commission. Prior to his joining the 
Gommission’s staff, Mr. L’Heureux has been chief counsel of the Senate Interstate 
and Foreign Commerce Committee, Senate Banking and Currency, and others. 

It is my belief that this new association with men of outstanding character, 
experience, and ability will strengthen our capacity and ability to serve you, 
not only in radio and telecasting, but in the allied fields, as well. We will be at 
the same old stand in the National Press Building and hope that you will pay 
ys a personal visit in the very near future. 

I am, with kindest personal regards, 

Sincerely yours, 
GeorceE O. SuTTON. 

Now, I am going to ask you if at this time you had heard any rumors 
concerning solicitation of a bribe of Mr. McConnaughey either by him 
of Television City, Inc., or of the Hearst interests, would you have 
written such a letter ? 

Mr. Surron. No, sir; I never would have written such a letter and 
there never would have been such a partnership or agreement as it 
has been referred to. But, as I know it to be an association—because 
if I had gone to the bottom of it then and found out, and if there had 
been any fact, we never would have had any association. 

Mr. LisuMan. So that on June 28, 1957, these rumors which were 
testified to by Mr. Reed as being prevalent, had not reached your 
ears ! 

Mr. Sutton. No, sir; they had not. And to clarify your question, 
at one point, sir, I testified previously the first information I had of 
a $25,000 Hearst rumor was when the FBI interviewed me in early 
October, and the $50,000 rumor with respect to Mr. McConnaughey 
soliciting that amount of money for a change in his vote came to me 
by Mr. Pierson in April or May 1958. 

Mr. LisumMan. Well, Mr. Sutton, when you wrote this letter on June 
28, 1957, Mr. McConnaughey was still Chairman of the Commission, 
as stated in the letter. 

Mr. Sutton. Yes, sir. 

Mr. Lishman. What are your views concerning the propriety of 
making such an announcement ? 

Mr. Surron. Mr. 

Mr. Lisuman. At this particular time. 

Mr. Surron. Mr. Lishman, we had waited for quite some time for 
the White House to announce the fact that Mr. McConnaughey was 
retiring, and I felt that my old clients should not receive just a 
formal notice or information on the 1st of July. Therefore, I pre- 
fered a letter, following the announcement, I believe, by the White 

ouse—I have forgotten the exact date—a few days before, sir—and I 
submitted a draft to Mr. McConnaughey and Mr. L’Heureux, and told 
them I thought I should write my clients. They approved that. 

Ido not see anything wrong in that, sir. I had not told Mr. Murray, 
for instance, of this association, or contemplated association, but had 
told Mr. Eckels on June 3—June 4—I beg your pardon, sir. I saw no 
impropriety in writing people whom you had been serving and whom 
ve had known, and whom you were then serving. And I had known 

r. Murray since the early 1930's, sir. 

Mr, Lisuman. Well, Mr. Sutton, when did you and Mr. McCon- 
naughey first begin your negotiations for the establishment of this 
arrangement between you? 
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Mr. Surron. The first thing that I can remember that was ever 
said along that line was after the bar association dinner in Janug 
1956, about the middle of January 1957, I beg your pardon, sir. We 
were at one of the rooms—I am not sure whether it was the NBC room 
or the Columbia room upstairs, after the dinner. A large number 
of people were talking to Mr. McConnaughey and many people were 
inquiring of him what he was going to do with respect to retiri 
or reappointment. He made a remark, “Well, I may practice law 
may not want to be reappointed. I don’t know what I am going to do, 
I haven’t made up my mind fully.” 

At that time I said to Mr. McConnaughey, I said, “Mr. McCon- 
naughey, are you serious about the fact that you may later practice 
law here?” 

He says, “Well, that is a possibility”—or some remark of that kind, 

I said to him, then, at that time, “If you do decide you want to 
practice, I may want to talk to you.” 

I was out of town either from the next day or the day after, very 
shortly after that, until sometime about the 1st of February. When 
I returned, I had been thinking of what he said because I have told 
you, sir, I had space rented for the purpose of expanding my organ- 
ization some 2 years before. 

I called Mr. McConnaughey-—I think it was the month of February, 
late one afternoon—and asked him if I might see him for 5 minutes 
or so after 5 o’clock, or whenever he was through with his appoint- 
ments. I went over and I asked Mr. McConnaughey, “Were you 
serious about wanting to practice or considering it seriously?” He 
said, “I may want todothat.” Ithen told him that I had contemplated 
expanding my organization, and if, as, and when he made up his mind, 
to let me know. 

I think it was about the first of April again. I had a call from 
Mr. McConnaughey in which he said he would like to have lunch 
with me. I had lunch with him, and he said, “George, were you serious 
about the matter? I haven’t made up my mind, but what did you 
have in mind?” I said, “Well, the only thing I had in mind, sir, was 
this. I am trying to expand my organization so that in the event I 
am sick or away from the office for a long period of time, there will 
be somebody else besides some younger people in the office to handle 
the business and hold it together.” 

I spoke at that time to him about the fact that he was not any 
younger than I, and, of course, we would have to consider if anythi 
came out of the strengthening of the organization some way. I sai 
further to him that I could not afford to form a partnership, that he 
had no business, of course, and no one knew what business would 
come to him. The only way I knew how to proceed would be upon 
some form of association; if he was ever interested in that to let me 
know. 

Some time after that, I think it was about the middle of April, may- 
be a few days before, I received a call from Mr. McConnaughey and 
he said he wanted me to meet Bob L’Heureux. They came to my office, 
I think, and we had lunch. I was told if Mr. McConnaughey ever 
went out he wanted to have someone associated with him, and he had 
talked with Mr. L’Heureux. That, then, offered me some reliance 
upon a younger man in the office. 
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We talked and I spoke very clearly that I was not interested in 
forming a partnership. The only way we could go forward was on 
a separate basis. 

Tam ae, want me to trace these talks all the way up. 

Mr. Lisuman. Yes,sir. We have had testimony that your arrange- 
ment was a special arrangement which looked toward the formation 
of what you call the normal type partnership; is that correct? 

Mr. Sutron. Yes, that is correct. The contract which you have 
before you indicates that to you, sir. 

Mr. Lisuman. That is what the contract says. But I was just try- 
ing to find out if that was distinctly understood in all of the negotia- 
tions leading up to it. 

Mr. Sutron. That is what I am trying to point up. 

Mr. Lisuman. I would like to further at this time ask you in any 
of these discussions or negotiations, which you say was to implement 
a plan that you had made in 1955 for expanding your organization, did 

ou discuss with Mr. McConnaughey any pending cases that he had 
Tefore the Commission, which might eventually come into your office? 

Mr. Sutron. I am coming to that in just a minute, because, I pre- 
viously testified 

Mr. Lisuman. I just would like to have a yes or no. 

Mr. Surron. Oh, that was coming into my office ? 

Mr. Lisoman. Yes, that might come to your office as a result of 
this arrangement. 

Mr. Surron. No, sir. 

Mr. Lisuman. Allright. Now you proceed. 

Mr. Surron. Following that meeting with Mr. L’Heureux, I don’t 
remember whether at that conference, or whether it was—I think it 
was at that conference—my memory is at that conference something 
was said, “Well, George, you talk about separate and distinct arrange- 
ments. Whatdoyouhaveinmind? Will you put it down inthe form 
of the things you have in mind ?” 

No, I beg your pardon, it was not at that meeting. We arranged 
another meeting on a Saturday afternoon, and I was playing golf, and 
came back by Mr. McConnaughey’s home, I think around 4 o’clock, sir. 
Mr, L’Heureux was there. We discussed in detail the arrangement 
by which it would be separate. I also informed them that if they 
were not interested in it they should let me know—if they were in- 
terested they should let me know—because it would be necessary to 
give notice, 60-day notice, to the tenants I then had in the space. 

At that meeting, the idea of providing for benefits to members of 
your family in the case of disablement of either of the three parties 
took place, and the remaining ones should take care of that business 
during his absence. I felt that I had an established business; they 
did not. If something happened to me shortly after we went into 
business, and they took over, in the business that I had, and carried 
it on, or were called upon to do that, I felt that I was entitled to some- 
thing from it, and so expressed myself. 

e then discussed the time, the amounts that are set forth in that 
agreement, and I was at that time asked to put them down in writing, 
draw up something. I did so. The original draft had in it all of 
the basic ideas that were in the final agreement which was executed, 
as I said, about the 8th or the 9th. 
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Mr. O'Hara. What date was it executed ? 

Mr. Surron. It was executed, Mr. O’Hara, about the 8th or 9th 
of July. Mr. McConnaughey was away the week of the Fourth of 
July. And when he returned, I think it was the Monday or Tuesday 
after the 1st of July. It was executed that time as of July 1. 

Mr. O’Hara. The original draft was 1957 ? 

Mr. Surron. Yes, the original draft was some time about the middle 
of April, sir. 

The Cuarrman. Middle of April? 

Mr. Sutrron. Yes, sir. 

The CuarrMan. 1957? 

Mr. Sutton. Yes, sir. 

Mr. O’Hara. It was never agreed upon until the final draft was 
finally signed of association between you three, is that correct? 

Mr. Surron. Changes were made on the day it was signed in lap- 
guage, and it was never final, there was nothing binding on anybody, 

Following that, Mr. McConnaughey called me—I transmitted a 
draft to Mr. L’Heureux. He made changes and transmitted one back, 
They were not basic changes, more or less explanatory, and changes 
in language. 

The latter part of April, some time, I can’t place the exact date but 
I think it was after the 23d, Mr. Matonneighey called me and said, 
“T have advised the President”—my memory is his advice was the 
23d of April, although I could be mistaken a day or two—“T have de- 
cided that I do not want reappointment and have so advised the 
President. SoI want to talk to you further.” 

He talked to me, I think, a few days after that. I believe it was 
after office hours. I think he came by the office, after 5 o’clock. And 
he said to me, “You have a problem here with respect to your tenants, 
and the notice of 60 days.” I said, “I do, sir, and I know we cannot 
do anything definite before the 1st of July.” 

He asked me if it would be agreeable that he and Mr. L’Heureux or 
any other associate we might determine upon could have those rooms 
the 1st of July if any arrangement we had in mind might not work out. 
I said it would. He assured me personally that if I would give notice 
to those tenants on the 1st of May, and if I lost any rent as a result of 
ther being notified and any failure in our plans, he would personally 
pay me for the loss of rent until they could be rented again. 

As we approached June, they indicated they wanted to do that 
which I wanted, and that was a separate association, separate practice. 
And I then requested that I be permitted to take care of all the details 
looking forward to any formation of association. I wanted nothing 
prepared in a Government office by June—I have forgotten the date, 
but sometime up in June—stationery printed, notices printed, and 
other matter, and submitted those drafts to them. 

I think, sir, that is a fair summation of everything that has taken 
place, or did take place prior to that time, sir. I am sorry I am so 
long winded on that. 

Mr. Lisuman. Am I correct, Mr. Sutton, in understanding your 
testimony, that it was not Mr. McConnaughey who approached you 
originally, but it was you who approached Mr. McConnaughey with 
a view of implementing the plans that you had made in 1955 for 
bringing into your office some persons of experience and, let us say, 
prestige in order to benefit your own practice ? 
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Mr. Surron. If you go back to the-—— 

Mr. LisHMAN. Hirst of all, is that correct? Did you approach Mr. 
McConnaughey or did he approach you? 

Mr. Sutron. Neither approached the other in January the first time 
it was ever mentioned. 

Mr. LisuMan. I want to get straight how this happened. 

Mr. Sutton. No, sir. It was this conference—not a conference, it 
was talking after a dinner. 

Mr. McConnaughey was being asked by a number of people what he 
was going to do. So far as I knew, that was the first intimation he 
had ever made that he might practice law. The press had speculated 
and others. I don’t think you can say either approached the other 
as of that time, sir. But, as of February, I did call him and ask 
him was there anything to it, sir. 

Mr. Lisuman. Well, at the time in February when you went to Mr. 
McConnaughey, did you know at that time that he had already voted 
on any matters in the channel 4 proceedings? Did you know that he 
had participated in any of those proceedings, and had voted it for 
the Hearst interests ? 

Mr. Sutron. In preliminary matters, yes, sir, he had voted and I 
knew that, sir. 

Mr. LisHmMan. Did you ever have any discussion with him concern- 
ing the fact that you were representing the Television City, Inc., in 
that proceeding ? 

Mr. Surron. As I previously testified, Mr. L’Heureux and Mr. 
McConnaughey came to my office there, the early part of April. Mr. 
McConnaughey asked me, “George, what cases do you have pending 
before the Commission that might come up for decision before the 
ist of July?” He made no other reference, but asked that question. 
I told him I had several cases in hearing status, that the only case I 
thought that would be in the position of final decision was the 7'ele- 
vision City case. He made no remark, and from that time on there 
has been no other statement between us, discussions, or talk with 
regard to that case, from that time on until after July 1, sir, I guarded 
myself not to speak to him. 

Mr. LisuMan. I have no further questions. 

The Cuarrman. Now, Mr. Sutton, this arrangement was generally 
agreed to back in the latter part of April and early part of May 
1957 @ 

Mr.Surron. This arrangement ? 

The CuarrMan. Yes. 

Mr.Surron. With who, sir? 

The CuHarrman. With Mr. McConnaughey and Mr. L’Heureux. 

Mr. Surron. There was nothing agreed to, sir. There was talk, 
as I have explained to you. And at all stages, all three parties voiced 
themselves that they knew they could do nothing definite or binding 
until after the 1st of July, sir. 

The Cuarrman. You had been in the discussion stages, then? 

Mr. Surron. Absolutely, sir. 

The Cuarrman. When was the first time that information became 
public regarding these discussions or the intention ? 

Mr. Surron. Well, I don’t know that the discussions have ever been 
made public at all, sir. I haven’t made them public, and I don’t 
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know that the other people, Mr. L’Heureux and Mr. McConnaughey 
made them public. 

The Cuarrman. You remember the date of the oral argument? 

Mr. Sutron. Yes, sir. 

The CuarrmMan. You did not show up. 

Mr. Sutron. That is true, sir. 

The Cuarrman. Why? 

Mr. Surron. As previously testified by Mr. Pierson and myself 
I spoke to Mr. Pierson 3 or 4 days before the oral argument, asking 
him if I could assist him in any way, did he want me at the oraj 
argument. He said “No”; he did not want me or require my presence 
at that time. I told him then that I would attend to other matters 
unless he wanted me to assist him further or be present, sir. That 
occurred, I think, over the weekend of the 30th of May, at the Con- 
gressional Country Club. 

The CrHarrman. Did you tell Mr. Pierson about your discussions 
or contemplated arrangements with Mr. McConnaughey ? 

Mr. Surron. When, sir? I have told him afterward, but I never 
told him prior to July 1, if that is what you mean, sir. 

The Cuarrman. Did Mr. Reed call you or talk to you the night of 
June 3, after he went back to—— 

Mr. Sutton. Mr. Reed nor anyone. 

The CHarrMan. June 3. 

Mr. Surron. Yes, sir; Mr. Reed nor no one called me with regard 
to this matter, sir, no one else. Nor did I call anyone, including Mr, 
Reed or any of his associates, with regard to this matter. 

The CHatrman. Well, who advised Mr. Reed about this contem- 
plated law partnership ? 

Mr. Sutton. That occurred, sir, on June 4, when I advised Mr. 
Eckels of the contemplated arrangement at a luncheon, on June 4, 

The Cuarrman. Well, he knew it before he came down here. 

_ Mr. Surron. Well, I don’t know where he knew or when he knew 
it, sir. I advised him on June 4. 

The Cuatrman. Well, Mr. Reed testified that he called him at 1:30 
of the morning of June 4. 

Mr. Surron. I heard the testimony. 

The Cuatrman. He was sleepy—“Get out of bed. Go down there 
and put out a fire.” 

Mr. Sutton. What is your question? I don’t know, sir. 

The Cuarrman. How did Mr. Reed and Mr. Eckels know of this 
contemplated law partnership the night of June 3 or the early morn- 
ing of June 4, before Mr. Eckels came down ? 

Mr. Sutrron. Not from me in any manner whatsoever. 

The CHatrman. Did you ask him how he found it out? 

Mr. Surron. That was not repeated to me, sir, on the conversations 
of June 4. I knew nothing of those rumors, and Mr. Eckels told me 
nothing of those rumors in our 4-hour luncheon and conference there- 
after on June 4, sir. 

The Cuarrman. Well, isn’t it a rather strange situation that you 


have an oral hearing on June 3, and you learned of a tie vote the af- 
ternoon of June 3? 


Mr. Surron. I did not, sir. 
The CuarrMan. Well, this record is full of it; it had become known 
publicly the afternoon of June 3. And these telephone conversations 
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started the night of June 3, into the morning, and then came down, 
and this te partnership got out and became known then 
that morning. Didn’t it ever occur to you that that was a rather 
strange coincidence ? 

Mr. Sutron. You are referring back to the fact—a strange coin- 
cidence of my nonappearance at the oral argument, sir? 

The Cuarrman. No, sir. I am referring to the fact that it got out 
and became known through the action of Mr. Reed and Mr. Eckels 
the night after the oral argument and the 3-3 tie vote. 

Mr. Sutton. Mr. Harris, I knew nothing of the 3-3 tie vote at that 
time, sir. It was not repeated to me by Mr. Eckels when he talked 
tome, sir. I did not learn of the 3-3 tie vote until some time, oh, 
about a week or so afterward. I don’t know. It became then known, 
or people talked about it. I talked to Mr. Pierson about it some time 
about, say, the 10th or 12th, along in there, sir. But I knew nothing 
of the tie vote on the 4th of June 1957, and was not informed of that 
by Mr. Eckels, sir. 

The Cuarrman. Well, if the disclosure of this partnership arrange- 
ment that had been tentatively entered into or discussed in the latter 
part of April and May had been made, as it was, the night of June 3 
and the early morning and during the day of June 4, would that not 
in itself place some kind of a stain on the actions in connection with 
this decision and with this television case ? 

Mr. Surron. I am not sure that I understand your question, sir— 
if it had been known—known by whon, sir? 

The Cuarrman. If it did become known at that time. 

Mr. Surron. Would it have had any effect on the Commission’s 
decision ? 

The Cuarrman. Yes; would it not put some kind of a stain on the 
situation before the Commission ? 

Mr. Sutron. Let me see if I understand your question, so I am sure. 
If it had been known and become known that there was such rumors 
and a tie vote had existed 

The Cuarrman. No; that there was an actual fact that this contem- 
plated law practice was being entered into. 

Mr. Surron. Wouldn’t that have had an effect on the Commission’s 
decision ? 

The Cuarrman. Yes. 

Mr. Surron. I don’t think so, sir. 

The Cuarrman. You don’t think it would have any effect on the 
case at all ? 

Mr. Surron. No, sir. I don’t think Government employees and 
officials quit a job on the ist of July and start out on the 2d of July to 
start making arrangements, temporary arrangements or plans, sir, as 
to what they are going to do in the future. 

The Cuarrman. Well, that is true. But you see how this came out 
on this particular day, at the particular time, under the particular 
circumstances, don’t you ? 

Mr. Surron. I see exactly how it did, sir. 

The Cuarrman. All right, if that arrangement could have been and 
was made known, generally and publicly, couldn’t that have been 
grounds for Commissioner lickemuaniaass of disqualifying himself ? 


Mr. Surron. Mr. Chairman, he so testified to that, sir, had he 
known it. 
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The Cuarrman. That it could have been grounds for him disqualj- 
fying himself? 

Mr. Sutton. Yes, sir. 

The Cuarrman. And had he disqualified himself, who would have 
then received the award ? 

Mr. Surron. Well, that is a supposition that if the rest of the Com- 
missioners had continued to vote as they did vote, apparently, then 
that would have been the case, Television City would have received the 
award. 

The Cuatrman. Television City would have received it? 

Mr. Sutton. Yes, sir. 

The Cuarrman. And, therefore, after the oral argument on the 3d 
of June, and then some strange telephone call that night to Mr. Reed 
which caused him to call his associate Mr. Eckels out of bed at 1 :30, to 
get up and be down here at Washington early next morning and see 
what he could do about this, and that is when he came and talked to 
you about this law partnership arrangement, was it not ? 

Mr. Sutron. Yes, sir, but I brought it to his attention, not he to me, 

The Cuatrman. He didn’t tell you that he knew about it? 

Mr. Sutrron. No, sir. 

The CuHarrman. How did you happen to bring it to his attention 
that day ? 

_ Mr. Surron. I so testified, sir, but I will be very glad to tell you, 
sir. 
The CuatrmMan. Well, I don’t like to repeat the record. 

Mr. Sutron. It is fully in the record. 

The Cuatrman. All right, then, don’t go over it again. 

Mr. Surron. And, sir, may I just 

The Cuarrman. On the other hand, and so far as the record is con- 
cerned, if there was information, contemplated as such, as Mr. Mc- 
Connaughey said, to bring about his disqualification and any efforts, 
if there be any, that the objective failed, and so long as Mr. McCon- 
naughey and all the other Commissioners stayed pat on their vote at 
3 to 3, then it was a deadlock and nothing could have been done until 
after July 1, could it? 

Mr. Surron. Yes, sir, something could have been done, and I ad- 
vised my client to do so. 

The Cuarrman. What? 

Mr. Sutton. I don’t think you heard my testimony, sir. 

The Cuatrman. No; unfortunately I was not here. 

Mr. Surron. I knew nothing of this tie vote at any time when I 
talked to Mr. Eckels on the afternoon of June 4. When I called Mr. 
Reed at his request on June 5, the morning of June 5, on the morning 
of June 6. Now, in the time between June 6 and 14, I heard of this. 
But, sir, I asked Mr. Eckels, in our conversation, “Mr. Eckels, do you 
want me to retire from the case? Do you want me to get the other 
attorneys together, explain thisto them? If there is objection, we will 
gotothe Commission.” He said no, he did not want me to do that, sir. 

The Cuatrman. Well, Mr. Eckels just testified he came down to 
discharge you, and he did. 

Mr. Sutton. There is quite a dispute, sir, on that. I have never 
received any word, intimation, written, that I was discharged, my 
services were terminated, or any other synonym you desire to apply 
to that, sir. 
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The CHatrMAN. You didn’t know a thing about him coming down 
here to discharge you on the basis of the information which they had 
heard about the so-called $50,000 or the $20,000, or the association of 

ou and Mr. McConnaughey in a law partnership? He didn’t say 
anything to you about any of that? 

r. Surron. Yes, sir, we discussed the contemplated law associa- 
tion, as I have testified, at quite some length, sir. He never once dis- 
cussed the tie vote with me. He never once at any time discharged 
me or terminated my services. And, as he testified, he called Mr. Reed 
and said, “I think we better call Earl and talk to him,” on the after- 
noon of June 4. He did talk to Mr. Reed, and then I talked to Mr. 
Reed and Mr. Reed suggested I make suggestions to him. I went 
home that night with the records, studied them over, and, as suggested 
by him, called Mr. Reed the next morning, sir, at his request. I again 
called him—that would be the 5th. I again called him on the morn- 
ing of the 6th and told him I forgot to give him some information 
that I should have given him. At no time—then, again, on the 14th 
I talked to Mr. Reed. And at no time did he tell me I was dis- 
charged or intimated in any way that I was, sir. 

Furthermore, sir, I was never requested to withdraw my appear- 
ance, and I know of no one who withdrew my appearance. 

The CuarrMaN. Well, you said now that he didn’t mention any- 
thing to you about the law partnership arrangement, but that you 
brought it up to him. 

Mr. Surron. That is right, sir, I did. 

The CHarmrman. Did he mention anything to you about the so 
called rumors that emanated from these late telephone conversations 
the night before ? 

Mr. Surron. I will tell you the same as I testified before, sir. He 
did not tell me that, but I wish he had. 

The CuarrMan. But he didn’t mention it to you? 

Mr. Surron. He did not mention anything about these rumors, sir. 

The Cuarrman. And you didn’t know anything about them? 

Mr. Surron. I didn’t know a thing about them. And had I known 
something, I would have taken some action, as I have testified here 
before, sir. 

The CHarrman. Well, that is an unusual thing. Mr. Eckels and 
Mr. Reed testified they have, and you testified you have not, here for 
the record. 

Mr. Sutton. I don’t want to argue with you, Mr. Harris, sir, but 
many times—I have been practicing law in this field for 2814 years, 
sir. Even very small businessmen, people in many lines, always, if 
your services are terminated for one reason or another, something is 
writing. They want it in writing. 

The Cuatrman. The thing we are interested in here was the out- 
come of the action, what happened that affected the result of this par- 
ticular important matter. 

Mr. Sutron. I wish I could help you, sir. 

The Cuarrman. Now, the fact that there was an effort to tie Mr. 
McConnaughey into one of the lawyers of record in that, to bring 
about certain action, affecting the action of the Commission, is one 
thing. The other thing that is equally as important is the matter of 
the tie vote which became public. Those are two important questions, 
as I see it, in this matter. 
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Mr. Surron. May I just say of the tie vote, for your benefit, sir— 
I testified before I did not receive any information from the Com. 
mission or any personnel of the Commission, nor did I contact the 
Commission with respect to an inquiry of that, sir. 

The Cuarrman. Well, what would you think about changing the 
procedure of the Federal Communications Commission and on jn 
other agencies as it is now to the Civil Aeronautics Board, and that 
is that immediately upon an initial vote in a matter of this kind 
whether it is a contested case or comparative case, that the results of 
that vote then be announced publicly ? 

Mr. Surron. Well, the Commission, ordinarily, sir, does make re- 
leases, saying they have given instructions to their Opinion and Re- 
view Department to prepare a release looking forward to a decision in 
a certain way. I think that is a good policy, sir. So far as I know, 
there was never any release with regard to this tie vote made by the 
Commission in this case, sir. 

The Cuarrman. On the other hand, the record has shown that 
apparently it became known by a gentleman who was involved in it, 
a after discussing it had them all leave, and he made some tele- 
phone calls and they found it out. 

Mr. Sutrron. You realize that is the next day. 

Mr. O’Hara. I have just one thing, Mr. Chairman. 

Mr. Sutton, it is true, from the evidence in this case, that Mr, 
McConnaughey was voting against the people whom you represented 
when he voted as he did on the tie vote of June 3; is that not a fact! 
It is obvious from the record that he didn’t vote for the people whom 
you represented, but voted for what was known as the Hearst ap- 
plication. 

Mr. Surron. Yes, sir. Mr. McConnaughey had voted, as I say—I 
think it was on two occasions in preliminary matters—I believe it was 
on the opening of the record—had voted twice against what Television 
City had petitioned for. I did not know how Mr. McConnaughey had 
voted in the matter until the very early part of October 1957, and he 
told me at that time “I voted against Television City.” 

Mr. O’Hara. That is all. 

Mr. Surron. But he had voted previously in preliminary matters, 
sir. 

Mr. O’Hara. That is all I have. 

The Cuarrman. Mr. Wolverton? 

Mr. Wotverton. What was your position in representing Mr. Reed 
in this matter, having in mind that Mr. Pierson was also a representa- 
tive of Mr. Reed? What was the reason for the two of you being 
representatives of Mr. Reed in this matter? 

r. Surron. I believe I explained it, sir, early in the record. I had 
represented this station KQV since the early 1930’s before Mr. Reed 
bought it. I represented the station when he bought it around 1945 
or 1946, as I remember. After the television matter evolved to the 
place where it looked as if we were having a hearing, Mr. Eckels came 
into my office one day and said, in effect, this, “We don’t. want all of 
our eggs in one basket, George. We want you to have some help. We 
want to bring in cocounsel if it is agreeable.” 

I said it was. I asked him if there were any other reasons, and I 
drew, from something he said, that because I represented another 
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station in St. Louis which at that time was opposing Columbia, and 
Columbia had an interest in KQV, that they didn’t want me in charge 
of the case. : 

Now, that was an inference I drew, sir, not anything he told me. 

I consented to go along. He said, “Well, we would like to have 
Mr. Pierson come in and help you and be cocounsel. Would that be 

ble?” 
4 T said “Yes,” 

He then stated to me that Mr. Pierson would be in charge of the 
television case—that is, in the event differences of opinion occurred, 
Mr. Pierson would be in charge of the case and his opinion would pre- 
yail. He asked me if that was agreeable. I said “Yes.” 

I, at that time, said, “If you prefer that I get out of the case, Lee, 
I will be very glad to doso.” He said no, he didn’t want that at all. 

Shortly after that, Mr. Pierson—well, he was brought in. 

One other factor. At the time Mr. Eckels was in my office, I 
brought in my associate at that time and repeated to him what our 

ition would be in the future in the case, so that he would under- 
stand. I did that in the presence of Mr. Eckels. 

Shortly after that, Mr. Pierson called me. We had a meeting, and 
we decided at that time that it would be highly desirable to divide 
the work for the forthcoming hearing, and the responsibility for that 
work. He asked me if I had any suggestions. I told him no. And 
he suggested that he had a a organization, that the larger por- 
tion of the work would come about as a result of the television pro- 

Is. If it was agreeable with me, he and his office would handle 
that. I would handle the preparation of the material affecting the 
background, AM background and experience of KQV, I was more 
familiar with that, and also handle the preparation of the attacks 
that might be made on the AM background of the other stations. 

From that time forward, then, we each handled our separate fields. 

There were many cases that my presence was not required at the 
Commission, because it was not within my field. 

Have I explained it to you sufticiently, sir ? 

Mr. eee You were the attorney of record at that time; were 

ou not 
" Mr. Sutron. I was the attorney of record at that time. 

Mr. Wotverton. As a result of this suggestion, was Mr. Pierson 
made attorney of record also? 

Mr. Surron. Also; yes, sir. 

The Cuarrman. How far had the case gone at that particular time? 

Mr. Surron. How far had what, sir? 

Mr. Wotverton. How far had the case gone at that time? 

Mr. Surron. That was several months before the first hearing, sir. 
I can’t place the exact time. 

Mr. Wotverton. Had the position of your client been prepared and 
filed with the Commission ? 

Mr. Surron. The application had been prepared and filed, but the 
preparation for the hearing had not, sir. 

r. Wotverton. Did you prepare the application ? 

Mr. Surron. Yes, sir; I prepared the original application in co- 
operation with the client. 

Mr. Wotverron. Then, at the time Mr. Pierson was taken in, it had 
not gotten beyond the filing of an application ? 
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Mr. Surron. Well, there may have been some preliminary matters, 
I don’t think so. But it had not gotten to the point of preparing for 
the hearing. 

Mr. Wo tverron. Now, he gave to you the reason that he didnt 
want all of his eggs in one basket ? 

Mr. Surron. I think that is the exact words he used, sir. 

Mr. Wotverton. Did he give any reason for not wanting that? 

Mr. Surron. No, sir; that is a common occurrence in these big cases, 
sir. I don’t blame a client at any time when he has 

Mr. Wotverton. Well, we won’t go into that question. I am just 
merely asking you whether he gave any reason at that time to you 
why they had decided they did not want all the eggs in one basket. 

Mr. Sutton. Only to that extent, sir. I mean by that he explained 
further—— 

Mr. Wotverton. Do you happen to know whether Mr. Pierson had 
any peculiar close relationship, social or otherwise, with any member 
of the Commission at that time? 

Mee Sutton. No, sir, I don’t know anything about his social relation- 
ships. 

Mr. Wotverton. Did Mr. Pierson have a reputation of being friend- 
ly with any one of the Commissioners ? 

Mr. Surron. Not that I know of he had any reputation of being 
friendly, no, sir, with any particular Commissioners. 

Mr. Wotverton. When they didn’t want all of the eggs in one 
basket, was it because they were fearful you might die or become 
incapacitated and unable to carry on the case, or was it due to the 
fact that they thought he has some additional ability to handle a case 
of this kind than you possessed ? 

Mr. Sutton. I don’t know all the factors that were in their minds, 
sir. I do know that it has been, in many of these cases, common prac- 
tice of clients to have assoicate counsel in these television cases. 

Mr. Wotverton. Well, we have had evidence of that kind, and there 
has sometimes been a reason given for it. 

Mr. Sutron. Well, I think the reason is apparent. When they don’t 
want all their eggs in one basket, they don’t want something to happen 
to an attorney, and then in the midst of the proceeding have to hire a 
new one. 

Mr. Worverton. Well, in one of the cases that we had before this 
committee, and in which considerable evidence was taken, it was very 
plain that they were selecting attorneys who had some degree of 
association with members of the Commission. And I am inquiring 
whether that could have been a reason in this particular case. 

Mr. Sutton. No such information was given to me that intimated 
that in any wise, sir. 

Mr. Wotrverton. Now, did you know that Mr. Eckels was coming 
to see you on the 4th of June of 1957 ? 

Mr. Surron. I was very much surprised when he called me. I did 
not know he was in town or had any information. 

ana Wotverton. Then you had no word of it until he came to your 
office ? 

Mr. Surron. No, sir. He called me on the phone a few minutes 
before 12. 

Mr. Wotverron. Did he fix the place of appointment? 
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Mr: Surron. He did, sir. He asked me to join him for lunch at the 
Mayflower, and gave me the room number. 

Mr. Wotverton. Was any other person present at the lunch? 

Mr. Sutron. There was not, sir. 

Mr. Wotverton. What was the first thing that he said to you? 

Mr.Surton. The first thing that he said to me, I assume, was “Hello, 
George,” sir, when I walked in. I don’t remember anything else. _ 

Mr. Wotverton. I didn’t get the significance of what you said, 
because the others were laughing. 

Mr. Surron. Well, I assume, sir, we greeted each other. I don’t 
remember anything except the fact—we usually greet each other when 
we haven’t seen each other for a long time. 

Mr. Wotverton. You have a pretty good memory about that— 
that you greeted one another? 

Mr. Sutton. Yes, sir. 

Mr. Wotverton. I suppose you shook hands? 

Mr. Sutton. Yes, sir. 

Mr. WotverTON. I suppose you sat down at the same table together. 

Mr. Surron. Yes, sir. 

Mr. Wotverton. I suppose you immediately entered into a conver- 
sation. That is what I want to know. What did he say to you when 
he opened the conversation, or did you open it? I don’t care anything 
about this George business. 

Mr. Sutron. Well, I didn’t mean to be smart, sir, or anything of 
the kind like that. 

Mr. Wotverton. I can see that. 

Mr. Sutton. We first, as I have testified, sir—we first had two cock- 
tails, sir. 

Mr. Wotverton. Had what? 

Mr. Surron. Two cocktails. 

Mr. Wotverton. Did that increase the tendency to talk? 

Mr. Sutton. I don’t know what the tendency on him was, sir, but I 
am trying to recite everything I can that happened. 

Mr. Wotverton. That is when he thought of calling you George, 
is that right ? 

Mr. Surron. He has called me George for years. 

Mr. Wotverton. Well, let’s get down—let’s have your version of 
what was said by him, either before or after he had cocktails—if there 
be a difference, I don’t know. 

Mr. Surron. I think we just started out with the ordinary 
exchanges and greetings, “How have you been,” and so forth. I have 
no memory of anything specifically being said along that line. We 
were sitting in the room, in chairs. 

Mr. Worverton. That is the usual thing. 

Mr. Surron. That is right. Well, I am trying to say that, sir, that 
we were not in any unusual position or anything of that kind. 
= Wotverton. I appreciate your willingness to give all the de- 

ails, 

Mr. Surron. Thank you, sir. Thank you kindly. 

Mr. Wotverton. I hope it continues. 

Mr. Surron. Yes, sir. I don’t think there was anything said with 
regard to the case or anything else except just an exchange in for- 
malities. .He expressed no surprise to me with regard to any matter. 
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I expressed myself that I did not know he was in town. He made some 
explanation—I do not know whether he said he came back or stayed, 
sir. 

We ordered lunch, and we proceeded to eat lunch. There was no talk 
of the case. 

Mr. Wotverton. No talk up to this time? 

Mr. Surron. No talk of the case, I said, sir. There were exchanges 
of greetings and formalities of some kind, sir. It was nothing more 
than just friendly chatter. I don’t remember what all the chatter was 
about now, sir. 

Near the conclusion of the luncheon, Lee said, “I want to talk to you 
about the case.” 

Mr. Wotverton. Now, was that the first reference to the case? 

Mr. Surron. Yes, sir, I think that was the first reference I can 
remember. 

Mr. Wotverton. That was toward the end of the luncheon? 

Mr. Surron. Yes, sir. 

Mr. Wotverton. Any more cocktails in between ? 

Mr. Sutton. No, sir, we had two before, sir, 

Mr. Wotverton. Very well. Now, let’s have the commencement of 
the conversation about the case. 

Mr. Surron. I said, “Lee, before we begin talking about the case, sir, 
I would like to know—I would like for you toknow—— 

Mr. Wotverton. Did you know that he wanted to talk to you about 
the case ? 

Mr. Sutron. Beg pardon ? 

Mr. Wotverton. Did you know at that time that he wanted to talk 
to you about the case ? 

Mr. Surron. He started. He said he wanted to talk to me about 
the case. 

Mr. Wotverton. Allright. Go ahead. 

Mr. Surron. I said “Lee, before we start in to talking about the 
case, I want to tell you of the contemplated arrangement that I have, 
so that you may know in advance, sir.” 

Mr. Wotverton. Whereupon you apprised him of the fact that an 
association was in process of preparation, is that right ? 

Mr. Surron. I did, sir. 

Mr. Wotverton. Now, what had taken place at that time, and when 
he said he wanted to talk to you about the case, that brought you to 
the point of saying to him “Now, before we start that, I would like 
to tell you something.” Was there a significance in that? 

Mr. Sutton. There was no significance about that, sir, whatsoever. 
But I did not want him to proceed without knowing what I had in 
contemplation. 

Mr. Wotverton. Well, now, wait a minute. You did not want him 
to proceed. He had been proceeding all through the case, had he not, 
with you as his attorney. 

Mr. Surron. As one of his attorneys. 

Mr. Wotverron. Wait a minute. And you had been contemplatin 
for quite some time the formation of this association, had you not 

Mr. Surtron. I had, sir. 

Mr. Wotverton. Well, why didn’t you speak to him before about it! 

pate: Surron. I had not seen him for quite a period of time before 
that, sir. 
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Mr. WotverTon. Well, evidently you thought it important that be- 
fore he would talk of the case, that you would inform him that you 
were entering into an association. Why was that! 

Mr. Sutron. Because, sir, I thought he ought to know of my ar- 
rangements, so that if he had any objection thereto, he could voice an 
objection before I was asked to give my opinion or talk of the case, sir. 

Mr. Worverton. Well, I gathered from his testimony that he came 
down to talk to you because he did have an objection; but you, on the 
other hand, sprung it before him by telling him so that if he did have 
any objection, he could tell it. And you are sure it came as a sug- 

jon from you. 

Mr. Sutron. I am under oath, sir, and I appreciate my oath, and 

id so, sir. 
: Mr. Wotverton. Yes, I know you do, and I have no reason to doubt 
the truth of your testimony. Now, you told it to him, then. 

Mr. Sutton. I did, sir. 

Mr. Wotverton. What did he say? 

Mr. Surron. He first said, “Well, George, how is this going to 
affect the case,” or words to that effect, sir. It may not have been 
right at that particular point, but that was the expression of opinion. 
I said, “Well, Lee—” remember, sir, I had already explained the 
details of our arrangement, to be separate. I said, “I do not think it 
will affect the case. I have faith in the integrity of Mr. McCon- 
naughey to go forward. If he feels that it affects him, then he will 
take proper action accordingly.” 

Mr. WoLverTON. Was it because of that proposed association that 
you had not appeared the preceding day to argue the case before the 
Commission ? 

Mr. Sutron. No, sir. Under no circumstances can that inference 
be drawn insofar as I am concerned. The reason—if you want to 
know the reason, sir—for a period of months, oh, a year or more, Mr. 
Eckels had continuously talked about the costs that were involved in 
this case. And as I testified previously in this record, at many of the 
sessions of the hearing, when it proceeded outside of my sphere, and 
I knew it was going that way, I would say to Mr. Eckels, “I see no 
reason for me to stay here and run up a bill on you.” I was on a per 
diem basis. 

Mr. Woverton. And had you told him before the argument that 
you would not participate in it ? 

Mr. Surron. No, sir. But I reported and got consent from the 
attorney in charge of the case, and that argument was not in my 
field, sir. ‘The argument was on the television proposals, and not the 
field in which I Sed actively participated. 

Mr. Wotverton. Well, then you told him that you did not think 
that the proposed association would have any improper effect on 


Mr. McConnaughey acting in the case? 


Mr. Sutron. I certainly did, sir. 

Mr. Wotverton. Did he make any suggestion to you that Mr. Mc- 
Connaughey should withdraw ? 

Mr. Sutron. I made the suggestion to him, as I have testified, “I 
will withdraw if you think it will affect you in any wise.” He said 
no, he did not want that. 

Mr. Wotverton. All right. Now, let us take the conversation—— 
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Mr. Surron. Let me go a bit further, sir. The next step I made 
sir, I said, “Lee, if you feel this will affect you in anywise, let’s get 
the attorneys together, the other attorneys. If they have objection 
at all, we will go to the Commission or Mr. McConnaughey or the 
proper party and we will tell of this arrangement and see what 
happens.” 

Mr. Wotverton. What was the next subject in the conversation? 

Mr. Surron. Beg pardon ! 

Mr. Woxverton. What did you next talk with him about? Any- 
thing more than that ? 

Mr. Surron. We talked—Mr. Wolverton, he asked me many ques- 
tions about the effect of this contract. 

Mr. Wotverron. Just a moment. I realize it has come time when 
we should adjourn. But I would like to ask these questions and 
shorten this as much as we can. 

Mr. Surron. Yes, sir. 

Mr. Woxverton. Up to this point your conversation had to do with 
something you wanted to speak to Mr. Eckels about. 

Mr. Surron. That is right. 

Mr. Wotverton. Although you had not made any engagement to 
see him. Now, he came to Washington with a definite desire to see 
you, and for a purpose. Now, when did he get his opportunity to 
tell you why he wanted to see you ? 

Mr. Surron. He never told me of any reason he wanted to see me, 
sir. He never advised me. 

Mr. Wotverton. Did he tell you that Mr. Reed had had a telephone 
conversation the night before ¢ 

Mr. Surron. As I said, I wish he had—he did not. I wish I had 
know of these rumors. 

Mr. Wotverton. So he did not have anything to present to you 
then ? 

Mr. Surron. No, sir. Many times’ he came to town and we have 
had lunch together, sir, on various times, sir. 

Mr. Wotverton. Well, he said he wanted to see you when he first 
met you. 

Mr. Surron. That is right. 

Mr. Wotverton. Before you had those cocktails. Didn’t you ask 
him what he wanted to see you about ¢ 

Mr. Surron. No, I did not ask him. He asked me if I would have 
lunch with him, and I said yes, sir. He asked me if I had a luncheon 
engagement. I said no. 

Mr. Wotverton. He had told you he wanted to see you about the 
case, did he not ? 

Mr. Sutton. No, he had not told me that when he originally called 
me. 

Mr. Wotverton. Didn’t you say to him, “Before we talk about the 
case, I want tosay this to you.” 

Mr. Surron. Well, that was at the luncheon, sir. He did not tell 
me he wanted to see me. 

Mr. Wotverton. Whenever it was, it indicated that he had wanted 
to talk about the case. 

Mr. Surron. That is true, sir. 
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Mr. Wotverton. Because you said, “Before we start talking about 
the case, I have something I want to say to you.” 

Mr. Sutron. That is right. 

Mr. Wotverton. Now, did you get to a point where you asked him 
what he wanted to say about the case? 

Mr. Sutron. We first talked—we reached a point, sir, still talking 
about this contract, or this agreement, and he said, “I think I better 
call Earl,” meaning Mr. Reed. He did call Mr. Reed, sir, and he 
explained the arrangement to him. 

r. WotverToN. In your presence? 

Mr. Surron. In my presence. In a few moments he said, “Well, 
wait a minute, I will let you talk to George.” I talked to Mr. Reed. 
Mr. Reed asked me, “What is this arrangement you have or that 

ou are telling Lee about?” I explained the arrangement to him, and 

r. Reed said to me, as best I can remember, “Well, George, it is just 
a plain association, isn’t it? You are going to be separate.” I said, 
“Yes.” He said, “Well, I don’t see anything wrong with that.” 

Mr. Wotverton. Now, did he say the same thing to Mr. Eckels? 

Mr. Surron. What he said to Mr. Eckels I do not know. May I 
finish, sir? ‘They talked for a few minutes after that. He said, “Let 
me speak to Lee.” 

Mr. Wotverton. You werestill present ? 

Mr. Sutron. Yes. 

Mr. Wotverton. You could hear what Mr. Eckels said to Mr. Reed ? 

Mr. Surron. Yes, sir. 

Mr. Wotverton. Was there anything he said that would indicate 
there was any displeasure upon the part of Mr. Reed with you acting 
as a possible associate of Mr. McConnaughey ? 

Mr. Surron. There was not, sir. And I would like to go further. 
I have never heard of any displeasure of that kind, sir, from. those 

le. 

Mr. Woxverton. Then what was the purpose of Mr. Eckels carry- 
ing on a conversation with Mr. Reed after you had told Mr. Reed 
about the association ? 

Mr. Surron. I don’t know what the purpose was. I know what he 
said, and that is—— 

Mr. Wotverton. Was there anything said by Mr. Eckels that indi- 
cated to you that he had to convince Mr. Reed that there was no reason 
to take any action against you, your continued representation ? 

Mr. Surron. The effect of continued representation was never dis- 
cussed, intimated or anything of that kind in my presence, sir. 

Mr. Wotverton. Now, when that conversation finished, did you go 
back to your table ? 

Mr. Surron. Yes, sir, we went back and sat down. 

Mr. Wotverton. When you went back, what did you discuss then ? 

Mr. Surron. He asked me then, “What is your opinion with respect 
tothe examiner’s report?” I expressed in these words—I thought the 
case was lost. 

Mr. Wotverton. Then you talked over the case. 

Mr. Surron. We then talked over many phases of the case. 

Mr. Wotverton. Let me ask two or three direct questions. 

Mr. Surron. Yes, sir. 
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Mr. Wonverton. Did Mr. Eckels at any time bring to your attention 
the telephone conversation that Mr. Reed is alleged to have had in the 
early morning hours of June 4? 

Mr. Surron. Not only that telephone call, or anything else with 
regard to these rumors, sir. 

Mr. Wotvertron. Did Mr. Reed, when you talked to him, make any 
mention to you of a telephone conversation he had received in the 
early hours of this morning relating to the case or any individuals 
in it, or any Commissioners ¢ 

Mr. Surron. No, sir; he never referred to any Commissioners, he 
never referred to this rumor, he never referred to the telephone calls 
sir. I knew nothing of that at that time. ; 

Mr. Wotverton. Did you at any time hear from Mr. Eckels of the 
possibility or the alleged fact or rumor that the Hearst interests had 
made an offer, a financial offer, to Mr. McConnaughey or that they 
had been asked to do so? 

Mr. Sutron. I heard nothing from them along that line, and have 
testified as to where I first heard it, sir. 

Mr. Wotverton. All right. Now, I am asking you the direct 
question 

Mr. Sutron. That is right. 
ae Wotverton. Did you have any such conversation with Mr, 

ed ? 

Mr. Surron. I had no such conversation with Mr. Reed or Mr. 
Eckels or anyone else with regard to these rumors and these offers 
or bribes, changed vote, or retainer, or anything of the kind, sir. 

Mr. Wotverron. Did you, on this occasion, when you talked to 
Mr. Eckels, receive from him any direction that your services were 
to be terminated in this particular case? 

Mr. Surron. You may use whatever synonym you care to, sir—in 
nowise was I apprised or were we discussing the termination of my 
services, sir. 

Mr. Wotverton. Did you receive any word of termination from 
Mr. Reed ? 

Mr. Surron. No, sir. 

Mr. Wotverton. Now, was there any time, either before or after 
that conversation, in which either of these men, Mr. Eckels or Mr. 
Reed, by word, by letter, by inference, or otherwise, terminated your 
services ¢ 

Mr. Surron. I have not, to this day, received anything from anyone 
connected with Television City or with Allegheny Broadcasting Co, 

Mr. Wotverton. When did you first hear any statement with ref- 
erence to the termination of your services? 

Mr. Sutton. I knew nothing of the termination of my services, sir, 
or that they were supposed to be or alleged to be terminated on June 
4 until I read Mr. Eckels’ affidavit here September 23—in the Sep- 
tember 23 release of this committee. 

Mr. Wotverton. Of this year. 

Mr. Surton. Yes, sir; of this year. 

Mr. Wotverton. That is all, Mr. Chairman. 

The Cuamman. Did you know of the alleged warm friendship that 
exited between Mr. Pierson and Mr. Mack as has been testified to 
here ? 
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Mr. Surron. No, sir; I did not know many of the facts of the warm 
friendship. I had seen them together at various times, sir, but I knew 
nothing of any warm friendship, sir. 

The Cuarrman. Mr. Mack, I believe the record shows, was voting 
for Television City. 

Mr. Surron. I did not know, sir. I think this information was 
made available here at this hearing, disclosing that. 

The Cuarrman. Yes; I believe that is right. 

Well, Mr. Sutton, may I again thank you on behalf of the commit- 
tee for your reappearance here. 

Mr. Surron. Thank you, sir. And may I say, sir, I will reappear at 
any time I possibly can to assist this committee in any wise. 

The Cuarrman. Thank you for your time. We appreciate it a lot. 

(Whereupon at 12 :25 p.m. a recess was taken. ) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


MONDAY, NOVEMBER 24, 1958 


House or REPRESENTATIVES, 
SpectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to notice, at 2:25 p.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the full committee) presiding. 

Present: Representatives Harris, Mack, Wolverton, and O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Herman C. Beasley, of the subcommittee staff, and R. W. Martin, 
administrative assistant. 

The Cuarrman. The committee will come to order. 

This afternoon we are glad to welcome the members of the Civil 
Aeronautics Board, Mr. Durfee, Chairman of the Board, and his 
fellow members, and others who are associated with them and the 
work of the Civil Aeronautics Board problems. 

This committee has made an effort to look into some of the prob- 
lems, the work and administration of each of the major regulatory 
commissions that come under its jurisdiction. 

We have had the Board before the committee heretofore, and have 
gone over some things about the work; that is, the analysis of the stat- 
utes which they administer, something about the original setup. 

This afternoon and tomorrow we will discuss with the Board some- 
thing about the Board’s own administration of the law, explanation 
of the standards that it has approved and developed, the procedure 
under the Administrative Procedure Act, and the act of Congress 
which established it and the amendments thereto, to the application 
of the work of the Board and particularly with certain examples of 
certain cases that will be typical, in an effort to explain their work in 
carrying out the program with which they are charged by the original 
act 


I am sure during the course of the discussion of the question and 
the application of the laws and administration of them, the princi- 
ples of certain attempted or alleged ex parte proceedings, something 
of their own experience the Board has had in connection with these 
applications, will be discussed. 

Mr. Durfee, we are glad to welcome you again before this com- 
mittee, and we appreciate your taking the time to come out here to 
see us and havea visit with us. 
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I think it has been some time, and there was a different line of dig. 
cussion from that time than now, but in order to carry out the pro- 
cedure, I hope you do not mind being sworn. 

Do you solemnly swear the testimony you are about to give before 
this committee will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Durreer. I do. 

The CHatrman. You may have a seat, Mr. Durfee, and identi 
yourself for the record, and present the members of the Board who 
are here with you. 

I will ask them to come around and join us just in case in some dis- 
cussion they may have something to say, or you might call on them 
to supplement and assist you, if you need them. 


TESTIMONY OF HON. JAMES R. DURFEE, CHAIRMAN, CIVIL, 
AERONAUTICS BOARD, ACCOMPANIED BY CHAN GURNEY, VICE 
CHAIRMAN; G. JOSEPH MINETTI, HARMAR D. DENNY, AND LOUIS 
J. HECTOR, MEMBERS; JAMES N. JULIANA, ROBERT C. LESTER, 
WILLIAM KLOEPFER, JR., CHARLES T. DONNELLY, FRANCIS W. 
BROWN, WILLIAM J. MADDEN, M. C, MULLIGAN, JOHN W. DREGGE, 
OSCAR BAKKE, FRANKLIN M. STONE, JOSEPH B. GOLDMAN, ORAL 
D. OZMENT, ROSS I. NEWMANN, JAMES ANTON, ROBERT M. JOHN. 
SON, FRANCIS H. McADAMS, AND JAMES T. HUGHES, JR., STAFF 
MEMBERS 


Mr. Durrer. Mr. Chairman and members of the committee, I am 
James R. Durfee, Chairman for the past 214 years of the Civil Aero- 
nautics Board. 

With me today are all of the members of the Board: Senator Gur- 
ney, as Vice Chairman; Colonel Denny, Mr. Minetti, and Mr. Hee- 
tor, the other three members. 

The Cuarrman. Mr. Gurney, you may come around, if you will. 
We will get chairs for you. Will all you gentlemen come around. 

Colonel Denny, of course, was a member of this committee when he 
was in Congress. 

You may proceed. 

Mr. Durres. We have also assembled here the ranking members of 
the CAB staff. 

At the outset, Mr. Chairman, I would like to explain that due to 
the limitations of time, we have been unable to reduce our entire 
presentation to printed form. The printed or prepared statement 
which is usually given by the Chairman usually is examined and ap- 
proved by the other members of the Board. Time has not permitted 
that in this case, and I would ask, Mr. Chairman, that at the conelu- 
sion of my comments on any particular line of questioning or state- 
ment I may make, that each member of the Board be privileged, if he 
so desires, to add any corrections, revision or extension of my remarks 
that he may feel more adequately expresses the Board’s position. 

What I am going to do here, as far as possible, is try to present 
the position of the Board as I understand it. I would like to proceed 
with the understanding that any member of the Board who wishes to 
interject at any time, or at the conclusion of my statement to make 
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any additional statement, may do so. I believe this would be proper 
under the circumstances. 

We have also assembled here the ranking members of our staff. All 
of us wish at the outset to thank the members and staff of this com- 
mittee for their interest in the problems which we face, and the oppor- 
tunity which you are giving us today to discuss these problems. 

I believe a word is in order about the working relationship we have 
had with your subcommittee. My first conversations began with your 
staff more than a year ago. Since that time we have provided your 
staff with an office at our own headquarters in the Department of 
Commerce Building, with extensive CAB files and documents having 
been placed in the custody of the subcommittee at its staff’s request. 

Much of our work in informing the subcommittee about the Civil 
Aeronautics Board is reflected in the answers to 138 questions in a 
written questionnaire submitted to us by your staff 12 months ago. 
You have these answers here today. They have been provided to you 

reviously, and informally, and I now wish to submit them formally 
or the record. 

We have also, Mr. Chairman, a revision of our answers to the ques- 
tionnaire of last year, specifically a revision dated November 7, as to 
the changes in the procedures and the jurisdiction of this Board as 
affected by the enactment of the Federal Aviation Act of 1958, as to 
the effect these changes may have on any of the answers we gave in 
the previous questionnaire, and we submit that at this time, Mr. Chair- 
man, for the record. 

The CoarrMan. We will be glad to have it for the record. 

Do you have more than one copy ? 

Mr. Durree. We have additional ones. We will have copies fur- 
nished, Mr. Chairman, in such numbers as you desire. 

The Cuarrman. Very well. 

Mr. Durree. In addition, Mr. Chairman, there have been our public 
appearances before the subcommittee, of which this is the third. The 
first was on October 17 

The CHarrMANn. Before you proceed, Mr. Durfee—— 

Mr. Durree. Sir? 

The Cuairman. I observe that this report here that you have just 
submitted is rather voluminous; as a matter of fact, it contains 158 





Mr, Durrer. There were 130-some questions. 

The Cuarrman. One hundred and fifty-five pages, and I realize it 
is necessary to have a very voluminous report to answer that many 
questions, but since they are presented at this moment in complying 
with the request of the committee which was made, how long ago, 
last November, was it, a year ago, the committee will receive it for 
the files, and after going over it we will then determine as to whether 
or not it should be included in the printed record. 

Mr. Durrer. Yes. I would say this information was submitted in- 
formally to the staff, I believe, last September. 

The Carman. Yes. Well, it will be received accordingly, and 
we will determine what part of it will go into the printed record, 
and at this moment it will be received for the files. 

Mr. Durrer. In that connection, Mr. Chairman, this questionnaire 
to which we refer certainly constitutes the most searching and ex- 
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tensive inquiry that has ever been made, as I am advised, as to the 
organizational activities of the Civil Aeronautics Board and its rela. 
tionship with other elements of the Federal Government, the aviation 
community, and the public. i 

(The document previously referred to will be found in the files of 
the committee.) 

Mr. Durrer. Finally, there have been our public appearances before 
the subcommittee, of which this is the third. 

The first was on October 17, 1957, when we discussed at length the 
procedures under which documents and files were to be made available 
to your representatives. 

In September and October 1957, certain complications developed 
between the Board and the staff of your committee as to access to our 
files. Weappeared before the committee, and as your committee later 
stated in its interim report on page 8 of 1958, and I quote: 

The problems generally were resolved, full cooperation secured, and the staff 
presumably went forward in accordance with the policy statement of the 
previous April. 

Last January 27 we appeared to discuss broadly our statutory re- 
sponsibility. ‘The committee on January 15 had advised the Board 
of 10 specific areas which would be the subject matter of the inquiry. 
In papa? we submitted a prepared statement. ‘There was also con- 
siderable testimony before the committee, largely, I believe, devoted 
to the relationships between the Civil Aeronautics Board and the 
White House in international route cases under section 801 as in- 
— by the Waterman case in the U.S. Supreme Court. 

90, we are here today to provide information to you on certain 
other subjects as you have outlined at the outset, Mr. Chairman, 
having been advised last Friday of your interest in these specific 
subjects to which you have again referred today. 

We believe that the time spent in this investigation, insofar as the 
Civil Aeronautics Board is concerned, has been well spent. From the 
standpoint of success of the objectives of Federal Government in the 
field of aviation regulation, this legislative oversight which is focusing 
on our performance and problems in this field will, we are confident, 
be of great assistance toward needed improvements and solutions. 

Early in the new session of Congress, our own legislative proposals 
as requested, will be laid before your main committee. 

In these preliminary remarks I turn now to the general questions, 
questions relating to our procedures, standards, handling of route 
cases which you have asked us to comment on today. 

As I understand it, the general questions which you want us to 
discuss, are: 

1. Procedures followed by the Board in hearing route cases, that is, 
just how the Board and its examiners go about trying one of these 
cases from the time of application to the final decision of the Board. 

2. What standards the Board applies in deciding route cases. 

3. What pressures the Board has experienced in these route cases. 

On this last question I would like to point out that the Board has 
already made extensive presentations to the Senate Government Op- 
erations Committee, and to the Senate Judiciary Committee. 

The Board has also supported remedial legislation to cope with the 
problem of leaks, pressures, and unauthorized information. 
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I turn now to the question of the procedures which the Board has 
followed in route cases. Mr. Chairman, while I believe any of the 
Board could testify in considerable detail, I think that we have agreed 
that perhaps the most accurate presentation in this area as to the pro- 
cedures of the Board could be made by our Chief Examiner, who has 
been an examiner qualified under civil service for 30 years, and has 
peen Chief Examiner of the Civil Aeronautics Board since 1945. I 
believe that his presentation of this subject will probably be as compre- 
hensive as the committee may desire, and certainly the Board of any of 
the members of our staff will be ready to answer any questions in this 

rea. 

, I would suggest, Mr. Chairman, that for the purpose of the initial 
submission of the analysis of our procedures, that this could be placed 
jn no more competent hands than those of Mr. Brown, our Chief 
Examiner. 

Does that meet with your approval ? 

The Cuarrman. Yes. It will be perfectly all right for the com- 
mittee for you to call on anyone that you desire, Mr. Durfee. 

I think in view of that, Mr. Brown, you had better be sworn, too. 

Do you solemnly swear the testimony you give before this committee 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ? 

Mr. Brown. I do. 

The Cuarrman. Perhaps you had better identify yourself for the 
record. 

Mr. Brown. Mr. name is Francis W. Brown, Chief Examiner 
of the Civil Aeronautics Board. 

Mr. Chairman, before attempting to describe in detail the trial of 
a route case—and I understand the committee had in mind the do- 
mestic route field—it is important, I believe, to point out that there 
are a variety of cases which arise under this general category. 

Every authorization to engage in air transportation must be covered 
by a certificate, unless special exemption is granted under the 
exemption provision contained in section 416 of the act. 

And in passing, I might note that the Court of Appeals for the Dis- 
trict of Columbia on November 14, 1958, issued a decision which may 
substantially eliminate the Board’s jurisdiction or power in this field. 

Route cases includes not only 

Mr. O'Hara. Mr. Brown, would you at some point describe what the 
circuit court of appeals did to you in that regard, because we are in- 
terested in more than the general statement. 

Mr. Lisoman. And the citation. 

Mr. Brown. That case was Pan American World Airways v. The 
Cwil Aeronautics Board, C.A.D.C., Nos. 14497 and 14506. In that 
case——— 

Mr. O’Hara. Mr. Brown, I didn’t mean for you to take it out of 
context of what you may say, but I just wanted you to ultimately com- 
ment because what we are interested in, among other things, is not only 
what Congress said, but what the appellate courts and the Supreme 
Court have said with reference to what their interpretations are, what 
the law or so-called law is. 

Mr. Brown. Well, I could do it now, Mr. Congressman. 

Mr. O’Hara. Very well. 
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Mr. Brown. As I understand the decision, the Board had granteg 
an exemption authority to Seaboard and Western Air Lines to ¢a; 
mail on its transatlantic service, on its all-cargo service. Its certif. 
cate did not give it the right to carry mail. 

The competing carriers took the matter to court, and the court has 
set aside the Board’s order. 

The decision is comparatively recent. The full effect of it we have 
not been able to apprize. It may well be that it will be carried tog 
higher court. That is something, I think, that the Board, itself, and 
the General Counsel’s office, would have to pass on. 

Mr. Lisuman. Mr. O’Hara, would it be all right if I ask a question 
at this point? 

Mr. O’Hara. Yes. 

Mr. Lisuman. In making a determination as to whether a cage 
should be carried to the Supreme Court, do you know whether or not 
the Chief Counsel of the CAB makes that determination, or is the de- 
cision made by the Solicitor General ? 

Mr. Brown. I can’t answer that question. 

Mr. Durrer. Mr. Chairman, I think a more authoritative answer 
perhaps could be obtained from the General Counsel, or someone 
whom he chooses to designate, would be the proper one to answer, 

Mr. Lisuman. The only reason I raise it at this time is because this 
is a question which has arisen among the other agencies as well as 
this, and I thought before we let it get away from us—— 

Mr. Srone. I am Franklin M. Stone, the General Counsel of the 
Board. Mr. Ozment, the Assistant General Counsel in charge of the 
Litigation Division, is here and will be handling that matter, and has 
had some contacts with the Department of Justice, and I would like 
to have him speak to that question. 

The Cuarrman. If we are going to get involved here and have a 
half dozen things that we are explaining at the same time—— 

Mr. Lisuman. Well, the point was raised about this case, that it 
was the subject of possible appeal, and I wanted to find out who 
makes the decision on that appeal. 

The CHarrman. If you can answer that. 

Mr. Ozment. O. D. Ozment, Assistant General Counsel, Litigation 
and Research, Civil Aeronautics Board. 

The General Counsel’s office will recommend to the Board either 
that it seek or request the filing of a certiorari petition or that it not. 
If the Board concludes on the basis of our recommendation that it 
will seek that relief, a letter is addressed to the Solicitor General, 
and the Solicitor General makes a final determination as to whether 
or not certiorari is to be sought. 

The Cuarrman. Thank you. 

Mr. Brown. The route cases include not only proposals for the es- 
tablishment of major route extensions such as the Chicago-Florida 
route recently awarded Northwest Airlines, and the St. Louis-Miami 
route recently awarded TWA, but also the addition of individual 
cities to the certificates of existing carriers; the renewal of temporary 
certificates held by carriers; and the modification or renewal of re- 
strictions or conditions contained in certificates held by certificated 
carriers. 

Thus, the cases which come before the Board range in scope from a 
very simple proceeding involving the addition of an intermediate 
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int to those having a broad competitive implication to the entire 
transportation industry. 94 

I should emphasize at this point that due to the complications aris- 
ing out of the volatile and highly-competitive nature of the industry, 
there are relatively few cases which can be described as simple. 

The procedure which will be described is generally applicable to all 
gases, but may be modified, depending on the character of the pro- 

ing. 
its operations the Board, of course, is bound by the congressional 
mandate contained in the statute which specifies in section 401(d) that 
certificates shall be issued only after full notice and hearing, and that 
certificates may be modified, suspended or revoked under section 
401(h) only after similar notice and hearing. uit 

In addition, the Board is required to act pursuant to the provisions 
of the Administrative Procedure Act of 1946 which imposes other 
requirements and limitations on the manner in which its proceedings 
may be conducted. 

With these generalizations, I can turn to the specific procedures in 
handling a route case arising under section 401. 

For many years the Board has had a backlog of route cases pending 
on its docket. This has been due to a number of reasons, including the 
large number of cases filed immediately after the war, the need to 
handle pressing matters of a priority nature, and the limited per- 
sonnel available. 

For a long period it has been and still is the general policy of the 
Board to initiate procedural action on route cases in the order of 
filing. 

It's the Board’s belief that such a policy is most equitable to all ap- 
licants. 

: This general policy is, however, subject to such modification as =~ 

be necessary to handle cases requiring special or expeditious consid- 
eration. 

For example: There are a number of temporary certificates out- 
standing, as well as temporary authorizations to serve individual 
communities. This authority is kept alive under the provisions of 
section 9(b) of the Administrative Procedure Act, if the holder of 
the certificate files a timely application for a renewal. 

However, the Board does not believe that the provisions of that 
statute were intended to relieve it of the duty of acting promptly 
on the renewal application, and accordingly, has felt that renewal 
cases should be handled on a priority basis, 

In addition there are matters which are assigned on a priority basis 
by special direction of the Board, where it feels that circumstances 
warrant expedited consideration. 

Thus, beginning in 1955, there was a general review of the trunkline 
route patterns in a series of cases which covered almost the entire 
country. ‘These cases included the so-called Denver Service case, the 
New York-Chicago case, the Northeast-Southwest case, the New Y ork- 
Florida case, and the Dallas to the West case. More recently the 
Board has initiated a proceeding which involves a review of the 
trunkline route pattern between Florida and the west coast via various 
intermediate points on a so-called southern transcontinental route. 

_ Another series of proceedings handled on a priority basis are those 
involving a review of the local air service pattern throughout the 
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country. In this series of cases the Board has considered the route 
pattern over a broad geographical area in order to improve the loca] 
air service not only from the standpoint of service to the public, but 
also from the standpoint of financial status of the air carriers and the 
obligation on the Government for subsidy support. 

Hearings have been concluded in the Seven-States Area case which 
involved generally the States in the north-central part of the count : 
and in the Pacific Northwest, the Montana States Area, the South 
Central Area, the Southeastern Local Area, the Northeastern Local 
Area, and the Lake Central Area cases. 

The Board’s tentative decisions have been announced in the Seven- 
States case, the Pacific Northwest case, and the South Central case, 
Oral argument has been concluded in the Montana case which is now 
before the Board. 

Hearings are presently in progress in the Kansas-Oklahoma case, 
and have been scheduled for the Pacific Southwest and the Piedmont 
cases. 

There remains only the Texas, New Mexico, and Arizona areas to be 
assigned for procedural action. 

With the conclusion of these proceedings, the Board will have 
reviewed the entire local service picture, and hopes that the pattern 
of pees that will be developed will be one to fully meet the public 
need. 

When a proceeding is reached on the calendar for action, or when 
the Board directs its assignment as a priority case, an examiner js 
assigned to conduct the subsequent formal proceeding. The exam- 
iners of the Board have all been appointed and qualified under sec- 
tion 111 of the Administrative Procedure Act, and most of them have 
had many years of experience in the Board’s work. 

Assignments to individual cases are made solely on the basis of the 
availability of the examiners, that is, their workload, and in general 
pursuant to the requirement of section 111 that cases be assigned “in 
rotation so far as practical.” 

The CuarirmaNn, Let’s stop right there just a minute. 

How many examiners do you have? 

Mr. Brown. Eighteen, sir; 18 in the economic field. 

The Cuarrman. Are they all in the same classification ? 

Mr. Brown. Yes, sir. 

The Cuarrman. What is their classification ? 

Mr. Brown. GS-15. 

Mr. Lisoman. How long has that been the fact ? 

Mr. Brown. At least 5 years. I would have to check that for the 
record,ifI may. Theexact date I don’t recall. 

Mr. Lisuman. It is a change? 

Mr. Brown. It isa change. 

The CuatmrmMan. You may not be the proper one to answer the ques- 
tion, but are 18 sufficient for your work ? 

Mr. Brown. I would answer “No,” we can always use more to move 
the work more rapidly. 

The Cuatrman. Are you behind in your work? 

Mr. Brown. The work—we have a backlog of route cases on hand; 

es, sir. 
, The CuHatmrman. And you say you rotate them as the cases are 
developed and the examiners are reached ? 
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Mr. Brown. As they are available, as examiners are available. 
Now, an examiner may well be on a longe case and, of course, rotation 
doesn’t work mechanically. The examiner becomes available, and 
then is assigned to the case as he becomes available. 

The CHarrMAN. How are examiners selected ? 

Mr. Brown. For the case, or 

The CHarrMANn. No. 

Mr. Brown. For appointment? 

The CuarrMANn. For employment. 

Mr. Brown. From a civil service register. 

The CuarrMaNn. Do you have to take what the Civil Service people 
send over ? 

Mr. Brown. It is my understanding we are bound by the civil serv- 
ice register, yes, sir. 

The Cuarrman. You have to take them from the top of the list? 

Mr. Brown. Yes, sir, with certain limitations, I mean, certain lee- 
way, but I believe it is the first three. 

The Cuairman. Who decides which one of those first three will be 
taken ? 

Mr. Brown. It is a matter usually decided by the Chairman’s 
Office, in consultation with myself. 

Mr. O’Hara. And dependent upon the veteran’s status? 

Mr. Brown. You cannot pass over a veteran, that is correct. 

Mr. O’Hara. In other words, a 10-point veteran has a preference 
over a 5-point, if he gets a passing grade, regardless of the grade he 
made? 

Mr. Brown. It is my understanding that you cannot pass over a 
veteran, if I understand the rule correctly. 

The Cuarrman. Do you start them off with grade 15? 

Mr. Brown. In the economic field, yes, sir. 

Mr. O’Hara. What other fields are there ? 

Mr. Brown. We have a group of safety examiners in GS-14. They 
are limited to the safety enforcement cases. There are five examiners 
in the safety enforcement field. 

Mr. O’Hara. Mr. Brown, in that connection, while we are break- 
ing into your statement, how long does it take after a case is pre- 
pared for hearing—and I don’t know how long that might take, if 
you would like to touch on that—and then will you answer how long 
after a case is ready before it is reached for hearing? In other words, 
what we are interested in is how much of the expedition of the impor- 
tant business of the hearing, or how much the delay or drag is there 
in getting these matters to hearing. 

f you would, with a broad, general brush, paint the picture, I 
would appreciate it. 

Mr. Brown. I think, I would say, there is considerable delay in 
reaching the case for hearing largely because of the priority matters 
which the Board must handle. The examiners and the Board’s eco- 
nomic staff handle a great many matters other than route matters of 
a high priority nature. 

For example: The general fare investigation has taken up the time 
of one examiner for 2 or 3 years. The result is that he has not been 
available for any other cases. 

There is definitely a delay and an undesirable delay in reaching 
route cases for disposition. 
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Mr. O’Hara. Now, that went beyond what I intended to ask. What 
do you mean by delay, is it 1 year, 2 years, 3 years, 5 years, what is it? 

Mr. Brown. That is an extremely hard question for me to answer 
because frequently a case is assigned, or is referred, and it will bri . 
in applications having varying filing dates. If we set up an areg 
proceeding such as the Seven-States case, we bring in applications 
that may have been on file for 5 years; also one which was filed 
yesterday. 

Mr. O’Hara. Of course that delay brings in upon the Board al] 
kinds of pressure from the airlines. 

Mr. Brown. Correct. 

Mr. O’Hara. From the airlines involved, from the localities in- 
aoe to the Congressmen and Senators involved, and anybody else 
involved. 

Mr. Brown. That is certainly correct, sir. 

Mr. O’Hara. That is all. 

The CHarrman. You may proceed, Mr. Brown. 

Mr. Brown. The first formal steps in connection with the route 
case is the assignment of a prehearing conference, which is conducted 
by the hearing examiner. Prehearing conference procedure was 
adopted by the Board a number of years ago, and is a procedure which 
has been adopted by a number of the regulatory agencies since that 
time. 

The purpose of the prehearing conference is to simplify issues, 
give consideration to matters which the Board can consider without 
the necessity of proof, arrive at admissions of fact, an agreement as 
to the genuineness of documents, consider problems dealing with the 
admissibility of evidence, consider the limitations of the number of 
witnesses, arrange for procedural dates, and receive and consider 
motions for consolidation. 

These conferences are attended by counsel for all of the air carrier 
applicants involved, counsel for air carriers who may be intervening 
in opposition to the proposed new service, city representatives who 
may represent their city governments or civic organizations such as 
chambers of commerce, port authorities, and the like, State and other 
officials. 

In most of the prehearing conferences an attorney representing 
the Board’s Bureau of Air Giarstionis takes an active part to assist 
in the various matters which are the subject of the conference. 

Following the prehearing conference, the Board must take up the 
problem of consolidation. This constitutes one of the more difficult 
procedural problems confronted by the Board at the present time. 

It is generally desirable to consider similar applications in the same 
proceeding, and, in passing on consolidation motions, the Board is 
confronted with the problem of exercising its discretion so as to 
establish a proceeding which will be within reasonable managerial 
bounds, and yet one which will afford all parties full equity in the 
presentation of their contentions and proposals. 

It is in this area that the Board is confronted with the very difli- 
cult problem arising out of the so-called Ashbacker case. 

Mr. O’Hara. What case? 

Mr. Brown. The Ashbacker case. I might add here that we at the 
Board have never met Mr. Ashbacker, but we are all agreed that we 
wish we had never heard of the gentleman. 
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Generally stated, the Ashbacker doctrine is the rule which 


uires——— ‘ ‘ 
nh. O’Hara. Will the gentleman yield a minute? 

(Discussion off the record.) 

Mr. Brown. This doctrine arises from the—I am sorry. 

Generally stated, the Ashbacker doctrine is the rule which requires 
that certain rival applications be disposed of through simultaneous 
consideration. This doctrine arises from the decision of the Supreme 
Court in Ashbacker Radio Corporation v. The Federal Communica- 
tions Commission (326 U.S. 327), decided in 1945. 

In that case two applicants applied for licenses to operate a radio 
station utilizing the same power and the same frequency. The Com- 
mission, although determining that the two applicants were mutually 
exclusive, granted one application and set the other for hearing. 

The Commission’s position was that there was no prejudice to the 
disappointed applicant, because its application had been denied and 
that if, after hearing, the Commission concluded that the licensee 
already granted authority should be displaced, the Commission had 
full authority to effect that result. 

The Supreme Court, although recognizing the technical accuracy 
of the Commission’s position, found that a Senin under these cir- 
cumstances “becomes an empty thing,” since the applicant to be heard 
must not only affirmatively establish its case, but is under the burden 
of proving public interest in suspending, revoking, or modifying the 
authority of the established licensee. 

The specific holding of the Supreme Court was, and I quote: 

We only hold that where two bona fide applicants are mutually exclusive, the 
grant of one without a hearing to both deprives the loser of the opportunity 
which Congress chose to give him. 

Although the Supreme Court has not had occasion to further define 
the intended scope of this case, the Federal courts have held that the 
Ashbacker principle applies to applications for new route authority 
under the Civil Aeronautics Act. 

Consequently, with the assignment of almost any new route case, 
the Board is confronted with a flood of applications by other carriers 
who either seek the same authority, or was are utilizing the doctrine 
of the Court as a defensive measure to delay or defer the establish- 
ment of service which may be competitive. 

The fact that a particular application is defensive is, of course, 
extremely difficult to establish, and unfortunately does not afford the 
Board a ground to exclude its consideration under the Ashbacker 
doctrine. 

As an example: In the Denver Service case, previously referred to, 
TWA had applied to include Denver on that company’s transconti- 
nental route. On its face the application was a relatively simple one. 
It involved only the addition of Denver to TWA’s previously existing 
route system. 

Yet, as it developed, the case became a proceeding to consider the 
transcontinental route pattern of a number of carriers, and, instead 
= being a simple proceeding, was one of the more complex before the 

oard, 

Similarly, TWA sought to include Tulsa and Oklahoma City on its 
transcontinental route. When this case was assigned, it, too, became 
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an involved proceeding reviewing the entire pattern between the 
Southwest and the Northeast. 

The Ashbacker doctrine has also plagued the Board in its efforts 
to arrive at a sound local air service pattern. The Board has, in 
general, sought to limit the local service cases to local service pro. 
posals of local air carriers. Yet here, again, trunkline carriers haye 
submitted proposals which have raised Ashbacker problems, some of 
which have been carried to the courts, and which have resulted in the 
necessity of expanding the scope of those proceedings to include pro- 
posals of the trunk carriers. 

Following the issuance of the consolidated order, the first substan- 
tive step in the procedure is the exchange of exhibits. Under our 
procedure all parties, including the applicant air carriers, the civic 
parties, and our Bureau of Air Operations in those cases in which it 
takes part, are required to submit well in advance of the hearing the 
exhibit material which they intend to offer in evidence at the public 
hearing. 

Our procedure also contemplates that the entire case of the parties 
will be submitted in written form. These data consist of extensive 
economic material prepared either by the staff of the air carriers, or 
by consulting firms who may have conducted studies of the traffic and 
transportation needs of the area involved. 

The exhibits include graphic estimates and forecasts of the traffic 
which may be anticipated in the future. They set forth cost esti- 
mates, proposed schedules which are to be operated by the applicants; 
data presented in exhibit form also usually show the volume of service 
presently provided, and the load factors at which flights are cur- 
rently being operated. 

These exhibits also include estimates of the amount of diversion 
which may be anticipated by existing air carriers from the proposed 
service, and forecasts of the effect which such diversions will have 
on their operations. 

The exhibits also include estimates of the amount of subsidy which 
will be involved in a new route or service in those cases in which the 
carrier is operating on a subsidy basis, or where the new operation 
will require a subsid : 

In the case of civic parties, the most useful material which can and 
is submitted deals primarily with population, characteristics of the 
community, information dealing with the actual flow of traffic, com- 
munity of interest as indicated by commercial transactions, hotel 
registrations, long-distance telephone calls, and the like. 

In addition to the statistical exhibits, the parties are expected to 
submit in writing direct testimony of witnesses who will be called at 
the public hearing. 

It has been our experience through the years that the procedure for 
the exchange of exhibits and the exchange of written direct testi- 
mony has been of considerable value to all persons engaged in the 

roceeding. We believe it has been a step forward, and one which 

as resulted in expediting, improving the administrative procedure. 
It has, I believe, been followed fairly widely in a number of other 
regulatory agencies. 

The procedure enables the examiner to become familiar with the 
problems of the case in advance of the proceeding and to determine 
whether any additional data may be needed in arriving at his decision. 
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It enables counsel for both sides to prepare and reduce the volume 

of cross-examination and to direct their questions at the more pertinent 
erial. 

on has been suggested that this procedure might well result in 

increasing cross-examination, but our experience has been the reverse. 

The tendency has been to definitely reduce the volume of cross- 

examination. 

After initial exhibits are exchanged, a period of time is permitted 
for the exchange of rebuttal exhibits. These exhibits are more limited 
and are solely for the purpose of permitting parties to submit mate- 
rial in rebuttal to the direct case of opposing parties. i 

Here again it is anticipated that the material will be in writing 
and in advance of the hearing. 

The next step in the procedural chain is the public hearing con- 
ducted before the presiding hearing examiner. 

It has been the consistent policy of the Board, so far as budget 
considerations would permit, to hold these hearings usually in two 
sections, one at a point convenient to the communities involved and 
the other in Washington. 

For example, the south central local area was held in Louisiana; 
asection of the Southeastern case was held in Atlanta, and so on. 

The increasing interest and participation by the cities having a 
direct interest in the service involved has been particularly gratifyin 
to us on the board; where in the past the Board has been confront 
with intangible statements by civic representatives that they need air 
service, the cities and civic groups are now presenting well-prepared 
cases documenting that need. 

Frequently the city organizations conduct extensive surveys show- 
ing the travel habits of their citizens, the need for new or additional 
air service. It must be recognized, of course, that unsupported state- 
ments of a wish for air service can have little weight in determining 
the sound economic pattern of air service. 

As indicated in the normal route proceeding, the second section of 
the hearing is held in Washington, at which time the direct case of 
the air-carrier applicants and interveners is presented. 

At this section the exhibits are offered in evidence and the witnesses 
who sponsor those exhibits are presented for cross-examination. 

In view of the fact that the direct case is in writing and included 
as an exhibit in the record, very little hearing time is spent on that 
phase of the case. 

However, in a highly controversial proceeding, such as that involved 
in the recently decided Chicago-Southeast Route case or the Northeast- 
Southwest case, cross-examination is quite extensive and time con- 
suming. 

Every effort is made by the presiding examiner to limit the cross- 
examination to relevant material matters, but it is extremely difficult 
to cut off such examination without claims of a denial of due process. 

We have sought ways and means for curtailing cross-examination, 
and are still continuing to do so. In the cross-examination the de- 
fending carrier is seeking to tear down the traffic estimates of his 
opponent, to demonstrate that the traffic forecasts are excessive, and 
that if the new service is established, it will jeopardize his existing 
operations. 
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The number of parties to these proceedings complicates the prob. 
lem of the presiding officer. As an example, the Southern Transcon. 
tinental case will include the entire trunkline industry, with the ex. 
ception of Northwest Airlines and Northeast Airlines. It will also 
include several of the local service carriers. eG <0 

With attorneys representing each of these parties, in addition to 
the many cities having a direct interest in the case, and with valuable 
franchise rights at stake, it is obvious that this phase of the cage 
will be long and bitterly contested. 

A situation which has further magnified the problem of the hearing 
examiner in the conduct of our Washington proceedings has been 
the inadequacy of our hearing room facilities in temporary buildin 
we now occupy. These rooms are small, crowded in the big area 
ings, and almost unbearably hot during the summer pang. The 
accoustics are such as to render hearing extremely difficult. We 
hope that this problem will be substantially alleviated in the new 
building. 

Following the close of the hearing, a time is fixed by the examiner 
for the submission to him of briefs, which should include proposed 
findings and conclusions specifically provided for in the Administra. 
tive Procedure Act. The time required for the submission of such 
briefs is usually a matter governed by the ability of participating 
parties to meet the proposed date, and I would like to add here that 
the examiners are constantly and consistently pressing the parties 
to meet dates to expedite proceedings, and to move forward more 
rapidly. They are constantly met by requests for possible postpone- 
ments by one or more of those parties, both cities and carriers alike, 

The examiner who conducted the hearing is charged with the duty 
of preparing an initial decision under the Board’s Rules of Practice, 
and under the Administrative Procedure Act. 

Work on his decision begins with the close of the hearing, and the 
time required depends upon the size of the record, the issues involved. 
The decision encompasses a review of the evidence, including the 
exhibits, direct testimony, and cross-examination, together with briefs, 

In a case such as the Southwest-Northeast case which involved 
7,766 pages of transcript, and many more pages of complex statistical 
exhibit material, it is obvious that a substantial period of time would 
necessarily be involved in the preparation of the decision. 

The decision of the examiner is based in all cases solely on the 
record developed during the hearing, except to the extent that he 
may take official notice of matters which are subject to official notice 
within the meaning of the Administrative Procedure Act. 

The work of the Board’s hearing examiner is independent, and his 
decision is arrived at without supervision, control, or direction by the 
Board, except to the extent that published decisions of the Board may 
constitute precedents for the examiner to follow. 

Our procedure, and the provisions of the Administrative Procedure 
Act, contemplate a filing of exceptions to an initial decision of the 
examiner. 

If no exceptions to the decision are filed, the initial decision of the 
examiner becomes final. Because of the competitive nature of the 
industry, controversial nature of these route proceedings, it is a rare 
case which does not have at least one exception. 
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The Board also affords the parties an opportunity to submit briefs 
in support of these exceptions. Here, again, the Board is following 
the Administrative Procedure Act. 

A provision is made for oral argument upon request by the parties 
tothe case. In controversial cases the Board has consistently granted 
oral argument, feeling it desirable to afford the parties an opportunity 
to make their views known orally to the Board members who must 
ultimately decide the case. 

In these arguments, depending on the issues, time allotted to the 
air carrier applicants ranges between 30 and 45 minutes, with time to 
intervening carriers having a defensive position between 15 and 30 
minutes. ‘The Board has, in general, limited presentation on behalf 
of civic groups to 10 minutes. 

These arguments are, of course, not for the purpose of presenting 
any new, additional factual material, but for presenting arguments 
based on the record developed at the public hearing. 

After the oral argument, the route case stands submitted to the 
Board for decision. As soon as possible after the argument, the 
Board, meeting in executive session, considers the issues in the case, 
with representatives of the General Counsel’s Office, and following a 
tentative vote, in most cases issues a press release announcing the 
result of that tentative vote. 

This procedure was adopted in 1956 and has been followed up to 
the present time. 

the opinion-writing staff of the General Counsel’s Office is then 
charged with the duty of preparing the Board’s opinion. As soon 
as possible, the decision is released, together with any concurring or 
dissenting opinions which may be prepared by the various members. 

The decision of the Board is subject to petitions for reconsideration, 
and almost without exception, again, the controversial cases evoke 
such petitions by one or more parties who did not achieve the result 
they were seeking in the case. 

It is the objective of the Board to pass on such petitions promptly 
in order that any new authority which is covered by the route cases 
may be implemented as rapidly as possible. 

The foregoing reviews briefly the procedure followed by the Board 
in processing route cases. 

s stated, the procedure would appear to be long and complicated, 
but it does reflect statutory requirements and the desire to afford due 
process. 

The Board with its staff is constantly striving to improve and 
simplify its procedures to enable it to discharge more promptly the 
duties with which it is charged. 

Our staff is constantly meeting with representatives of the bar who 
ractice before us, and others interested in the problem. The staff 
eeps in mind the provisions of the statutes under which it operated 

inthe Administrative Procedure Act. 

Further, and this we feel quite strongly, it must be recognized that 
the avoidance of cumulative testimony and minute and unnecessary 
inquiries is the responsibility of practitioners before the Board, and 
that the Board cannot accomplish any vast saving in time without 
their cooperation. Almost in every case of any size before the Board, 
it has many examples of postponement requests and requests for time 
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extensions by one or more of the parties, the carriers, interveners, 
cities, and the like. 

With reference to simplification of procedure, Commissioner Joseph 
Eastman, of the Interstate Commerce Commission, stated many years 
ago that, “We can shorten and simplify procedure, but we cannot 
avoid it.” It was his view that procedure is the only sure protection 
against arbitrary or unprincipled or unjustified action. He stated 
that if a tribunal, such as the Board, has to tell why it does things 
and point to a record which supports its action, it cannot go far wrong 
and survive. 

The Carman. Thank you very much, Mr. Brown. 

I suppose you want Mr. Durfee to come back to the stand. 

Mr. Lisuman. I have some questions of Mr. Brown. 

The Cuarrman. While he is here, you might proceed. 

Mr. Lisuman. Mr. Brown, what was the average number of CAB 
employees during the past year ? 

Mr. Brown. The past year ? 

Mr. LissMan. Yes. 

Mr. Brown. I don’t have that figure. 

Mr. Durrer. I would say during 

Mr. O’Hara. We can’t hear you, Mr. Durfee. We have a lot of 
competition and it is difficult to hear you. 

Mr. Durrer. I would say during the past year we have averaged 
between 700 and 730 employees. 

Mr. Lisuman. Yes, sir. And of that 700, 18 are hearing examiners 
as described by Mr. Brown, and 5 in the Safety Division. 

How many opinion writers do you have? 

Mr. Durree. Twelve. 

Mr. Lisuman. Are you familiar with the fact that in 1955 Chair- 
man Rizley testified before a Senate subcommittee that as of March 
1, 1955, there were pending before the Board approximately 850 air- 
line new route applications requiring hearings to be held under sec- 
tion 401? Are you familiar with that testimony ? 

Mr. Brown. I am not familiar with the testimony, but I don’t 
question that. 

Mr. Lisuman. Could you furnish the number of airline new route 
applications requiring hearing which are now pending? 

Mr. Brown. Yes, sir; I could give it to you as of September right 
now, if you would like it. 

Mr. Lisuman. As of September 30? 

Mr. Brown. As of September 30, this year. 

Now, as of September 30 of this year there were 576 so-called new 
route cases; that is in all categories. 

Now, that would have to be broken down some, because it includes 
overseas, foreign, and helicopter applications. 

Mr. Lisuman. Now, of these 576 cases, are you prepared to tell us 
how long these cases have been docketed ? 

Mr. Brown. That can be supplied. The information is here; it 
ranges in date from very old ones to very new ones. 

Mr. Lisoman. How old would be the oldest one? 

Mr. Brown. The oldest one would be—would run back a long time; 
1947, I believe. 
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Mr. Lasuman. And are you prepared to tell us the approximate 
rate of progress in conducting hearings on these applications per 

um 
"Sr. Brown. That I am not prepared to tell you. As I indicated, 
the problem that we are confronted with is one of handling priority 
matters. It has been necessary to move forward in other areas. The 
examiners and the Board staff have been devoting a larger amount 
of their time to higher priority matters, so that the route case has 
not moved as rapidly as other areas. 

In addition to routes having a priority matter, the Board has 
consistently felt that carrier relations, mergers, rate matters must 
move forward immediately or without delay. 

Now, of course, one other factor, I think, should be considered: 
Many of these applications, or a number of them, I should say, are of 
a defensive character. 

Mr. Lisuman. Could you estimate? Would it be fair to say that 
the Board disposes of approximately 150 of these route applications? 

Mr. Brown. I didn’t hear that question. 

Mr. Lisuman. Would it be fair to say that the Board disposes of 
about 150 of these applications in a year? 

Mr. Brown. I would want to check that. I believe that is probably 
a fair estimate, but I would want to check that one. 

Mr. Lisoman. About how many new route applications come in 
during each year? 

Mr. Brown. It varies; I can supply that. We have estimated it for 
the budget ; I have forgotten the exact figure. Certainly it is around 
that number. Again, when you set down a route case that results in 
a large number of defensive applications coming in at that time, 
you may have a flood of applications merely by the action of setting 
a prehearing conference down on one proceeding. 

r. Lisoman. Mr. Brown, are you prepared to offer any sugges- 
tion or recommendation as to how the length of these records can be 
shortened ? 

Mr. Brown. Of course, we are not satisfied that there is not room 
for improvement. Definitely there is. On the other hand, the cases 
are complex, the issues are involved. There is a great deal at stake 
in most of the cases. 

For that reason, I would not want to concede that the records are 
excessively long. 

Mr. Lisuman. Well, Mr. Brown, I would like to call your attention, 
as an example, that in the large irregular air carrier investigation, 
docket 5132, there were 30,066 pages of testimony, excluding exhibits. 

Mr. Brown. That case—— 

Mr. Lisuman. Isn’t there some way of cutting down a record of 
that size and still do justice to the parties? 

Mr. Brown. That case, of course, is unique. It involved the entire 
industry. It is the largest record in the route field, if we call that the 
route field, that we have ever had. We have never even approached 
it. Now, I have some studies of transcripts here, and for a period 
from 1955 through 1957 the largest record was 9,000 pages. From 
there, we ranged on down. That was the New York-Florida case. 
We had 9,000 pages of transcript. We ranged down. We had 2 
around in the 7,000 area, and most of them were below 5,000, far be- 
low. The average is much lower. 
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Mr. Lisuman. Now, as I understood your testimony, you have fol. 
lowed the practice of requiring the affirmative testimony to be sup. 
plied in advance ? 

Mr. Brown. Yes, sir. : 

Mr. Lisuman. And circulated among all the — concerned 

Mr. Brown. Yes, sir. Now, there is one qualification there. We 
have, because of the large number of cities involved, we have usual} 
advised the cities that carrier testimony which is usually quite bulky 
need not be circulated to the cities, except on specific request. That 
is the only exception. 

Mr. LisoMan. Well, do you find that excessive cross-examination 
which cannot be controlled by the examiner contributes to the length 
of the records ? 

Mr. Brown. Definitely. Cross-examination is the big factor jp 
lengthening out our proceedings. 

ow, efforts are made to control it, and efforts are continuing to be 
made. But it isa very difficult problem. 

Mr. Lisuman. Now, did I understand your direct testimony was 
to the effect that one of the difficulties experienced arises from court 
interpretations of the due process clause, which restrict the examiner, 
in the absence of an objection from one of the parties, from curtailing 
cross-examination ¢ 

Mr. Brown. No, sir; because we do not hesitate to step in if—as ex- 
aminers, we feel the cross-examination is immaterial we will cut it off 
on our own motion. That is done repeatedly. 

Mr. Lisuman. But aren’t there some court decisions ? 

Mr. Brown. If there are, they have not caught us yet. 

Mr. Lisuman. I was going to finish. Aren’t there some court de- 
cisions which have reversed a decision on the basis that an examiner 
cut off cross-examination without an objection on the part of a party? 

Mr. Brown. I don’t know of such a decision. 

Mr. Lisoman. Well, there are several cases that have been called to. 
my attention. 

Mr. Brown. I see. 

Mr. Lisuman. I wondered whether you knew of these cases. 

Mr. Brown. No. We have done that. We have followed that 

olicy, not to the extent of abusing our discretion. But if a counsel 
is going far afield, our examiners do not hesitate to step in an cut him 
off. I don’t recall that that has ever been questioned, so far as we 
are concerned. 

Mr. Lisuman. Well, in the Federal Trade Commission, apparently, 
in the Associated Laboratories case, 150 Fed. Second, the court indi- 
cated that the examiner must be very cautious, and that he must 
allow irrelevant evidence to come in, that he can’t apply these strict 


rules of exclusion, And in the Moss v. Federal Trade Commission,. 


148 Fed. Second, the court indicated the same way. And in the Don- 
nelley Garment case against NLRB, which has been brought to my 
attention, in 123 Fed. Second, 215, the court again said that the trial 
examiner, in taking evidence and ruling upon objections, should not 
follow what you would call the rules of strict relevancy that are 
followed in the court. 

Mr. Brown. Well, I wouldn’t want to indicate that we follow the 


strict rules of evidence in their strict sense. But certainly efforts: 
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are made by the presiding examiners to limit the length of these 
rds. 

7a. LisuMaNn. And it has also been called to my attention that in 
the case of NLRB v. Washington Dehydrated Food Company, in 118 
Fed. Second, where the examiner who cut cross-examination off in 
a labor relations case was held to have been biased, because of so do- 
Now, with those decisions on the books, wouldn’t you say there 
might be a tendency on the part of the examiners to have been very 
cautious in excluding irrelevant cross-examination ? 

Mr. Brown. Well, speaking only for myself, irrelevant cross- 
examination, if I was sure it was irrelevant and immaterial, I would 

Jude. 
a LisuMaNn. Well, in these hearings, where there are many 
parties, isn’t it a fact that often times an attorney for one of the 
arties will not be present during these lengthy hearings, and he, 
when he comes into the room, will ask repetitious questions which 
have been probably covered several times before his arrival. What 
do you do in that kind of situation ? 

Mr. Brown. Well, we have had that come up, and we were dis- 
cussing that this morning. We had one examiner who was telling 
me that that very situation arose. He cut off or sought to cut off the 
question, and explaining that the question had already been asked 
and answered on earlier cross-examination. And the counsel replied 
to him, “But that wasn’t asked the way I would ask it.” So, in that 
particular case, he felt no alternative but to let him ask it. 

Mr. Lisuman. Well, isn’t it a fact that someone mney have an 
ulterior purpose in prolonging the length of these records! 

Mr. Brown. Yes, certainly, sir. 

Mr. Lisuman. And what steps does the Commission take to allevi- 
ate that condition ? 

Mr. Brown. Well, the steps that we take are those that I have 
indicated, to try and press forward to cut down the volume that we 
receive. 

Mr. Lisuman. Well, I am leading this question up to section 7(c) 
of the Administrative Procedure Act, to find out whether or not that 
in any way contributes to the lengthiness of these records, and that 
section, as you recall, provides that: 

Every party shall have the right to conduct such cross-examination as may 
be required for a full and true disclosure of the facts. 

Now does that provision in the law in any way contribute to the, 
let us say, reluctance of the examiner to cut off cross-examination ? 

Mr. Brown. I don’t believe it is true in our cases. 

Mr. Lisuman. Now, in your cases, you undoubtedly—and I know 
from experience you have many expert witnesses—do you find that 
these records are unduly prolonged by, let us say, repetitious cross- 
examination of the qualifications of the expert ? 

Mr. Brown. No, sir. In general, counsel concede qualifications. 
Now I say, “in general.” There are cases where they have been ques- 
tioned, but it is the exception rather than the rule. 

_ Mr. Lisuman. When the Commission makes changes in policy, how 
is that brought to the attention of the examiner? Is it brought to 
their attention in the form of a published decision of the Board, or 
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are there conferences held in which the examiners are apprised of the 
change in policy ? 

Mr. Brown Generally speaking, it is in the opinions. 

Mr. Lisuman. Those opinions are in specific cases, I take it? 

Mr. Brown. That is correct; yes, sir. 

Mr. Lisuman. I would like to turn to the question of the independ- 
ency of the agency in one limited field, and that is the field of the 
Bureau of the Budget. 

I don’t know whether you are the proper one for me to ask these 
questions, but the Chairman will 

Mr. Brown. I will pass it. 

Mr. Durrer. You can start out with me. 

Mr. Lisuman. Unless someone on the committee wishes to ask Mr. 
Brown further questions. 

The Cuarrman. Mr. Mack, do you have a question for Mr. Brown? 

Mr. Mack. No, I have not, sir. 

The Cuarmman. Mr. O’Hara? 

Mr. O’Hara. Nothing now, Mr. Chairman. 

Mr. Lisuman. What control does the Bureau of the Budget exer- 
cise over the Commission with regard to the following matters: First, 
financial matters. I will outline them all, and then we will come 
back to them. Second, legislative clearances; third, investigations; 
fourth, research and study; and, finally, any other matters. 

Now coming back to the control of the Bureau of the Budget over 
the Commission with regard to financial matters, what controls are 
exercised in that field ? 

Mr. Durrer. Mr. Lishman, in the area of financial matters—I as- 
sume by financial matters you refer specifically 

The CHarrman. Would you pardon me just a moment for an in- 
terruption ? 

Before we get into this and leave the question of the hearing ex- 
aminers, procedures, and so forth, as to the development of the cases, 
I thought it would be a good idea to give the members of the Board 
an opportunity to comment on any phase of it, if they desire, for the 
record or any suggested changes, if any, they might have in mind. I 
think the record should show whether or not, Mr. Durfee, you or 
any member of the Board has any suggestions or recommendations 
with reference to the present procedure just outlined by Mr. Brown. 

Mr. Durrez. Mr. Chairman, I think Mr. Brown has already testi- 
fied as to one area which is an area of very considerable concern to 
the Board as relating to delays in procedures, specifically as to the 
limitation of hearing examiners which we have available in both 
safety enforcement and economic hearings. 

Mr. Brown has testified that our staff, our hearing examiners, the 
number which we have, is inadequate. I would like to say I believe 
the Board is convinced that this inadequacy extends far beyond the 
area of number of examiners, specifically as applied to delays in the 
hearing of the route cases. 

A very substantial segment of the staff becomes involved in any 
large route case, or in any other large case—the Bureau of Air Opera- 
tions, the economic experts, the Bureau counsel, all the people who 
participate on behalf of the agency in such proceedings. That such 
a procedure is delayed also by inadequacy of staff. 
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In 1956, this Board had a total staff of about 625 people. I am 
sure the Board was greatly concerned about that, in view of the fact 
that while this indsutry had grown to approximately four times its 
size during the 10 years previous, that actually the staff of the Board 
was larger 10 years prior to 1956, specifically in 1946, than it was in 
1956. ‘That was an area and still is an area of concern to the Board. 

I am very happy to say that since that has been brought to the 
attention of the Congress our appropriations have been substantiall 
enlarged. As we have said, since 1956, our staff, our total staff, 
has increased from 625 to about 730. 

I would call the attention of this committee to the comment of the 
chairman of the Aviation Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce, Senator Monroney, who com- 
mented, on the floor of the Senate, there is no agency in the Federal 
Government which is more overworked than the Civil Aeronautics 
Board. I think that is an accurate statement, insofar as I am 
concerned. 

And in that area, the area of overwork to which he referred, it is 
referred to in what Mr. Brown has said as to his examiners and in 
what the Board has said as to its entire staff and, more particularly, 
the staff necessary to try, adequately try, in the public interest, these 
route cases. 

We are convinced that one of the procedural delays which is entailed 
in all of these proceedings is due to substantial inadequacy of staff. 

The CuHatrrMan. How many supergrades did we give you? 

If I remember correctly, in one place 15, in another place 10 or 18, 
wasn’t it, when we passed the new Federal Aviation Act? 

Mr. Durree. Mr. Chairman, I will say that I hope the Civil Service 
Commission, in passing upon the submission which we have made to 
the Commission, understands that specific authorization of the Con- 

s—I hope that they are as ready to acknowledge the need for ad- 
itional staff as the Congress was. Up to now, I must say that we 
have encountered some difficulties in that area. 

The Cuarrman. Well, now, I would be very much interested in 
knowing that, because we had precisely that question before the com- 
mittee, before the conference between the House and the Senate, and 
on both the floor of the Senate and the House, and the Congress finally 
acted on it and gave you so many supergrade positions to take care 
of your responsibilities. Now you are telling the committee that you 
are being interfered with by the Civil Service Commission in carrying 
out the mandate of the Congress on that ? 

Mr. Durrer. Mr. Chairman, not only during the hearings involving 
the Federal Aviation Act, which allocated 15 or 16—I believe that 
previously, in our appearances before the Appropriations Committee, 
recognizing the seriousness of this problem as to this Board, provided 
in the appropriations that there were to be 10 additional supergrades. 
To that 10 there were added, on recommendation of the onumittee 
on Interstate and Foreign Commerce, during the hearing on the FAA, 
I believe, 15 more, which was reduced to 8. I believe the conference 
on the Federal Aviation Act cut that to 8. So we did have 10—— 

The Cuarrman. You mean the additional authorization to 8, in 
view of the fact that they had had 10 approved already ? 

Mr. Durrer. Yes, sir; making a total of 18. 
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The CuarrmAn. Now the question is, Was the Civil Service Com. 
mission failing to carry out the action of the Congress in providing 
for you these people that the Congress authorized ? 

r. DurFer. Mr. Chairman, we had submitted to the Civil Servieg 
Commission the proposed reclassification and upgrading of the addi- 
tional supergrades which had been authorized for us by the Congress, 
That allocation is now being reviewed by the Civil Service Commis- 
sion. In each specific supergrade allocation of the 18 authorized, we 
have set up 18 specific classifications, with the appropriate grade at- 
tached. And I will say that up to now we have encountered some 
difficulty. The difficulty has not been finally resolved. But I can- 
not say, Mr. Chairman, with any assurance, that I can now tell this 
committee that we have 18 new supergrades. 

Mr. O’Hara. Well, is your answer, Mr. Durfee, that you have no 
additional supergrades from the 10 provided by the Appropriations 
Committee, or the 8 which were provided by this and the Senate 
Committee on Interstate and Foreign Commerce? 

Mr. Durrer. Well, a request was submitted in August, Congress- 
man O’Hara. As yet, we don’t have any. 

Mr. O’Hara. Well, Mr. Chairman, in the light of Mr. Durfee’s 
statement, might I suggest that we might appropriately call the Civil 
Service Commission before this committee, before this committee 
passes out of existence, and ask them a question about that ? 

The CHarmman. Certainly it is a very appropriate request. We 
will see about following through on it. 

Mr. O’Hara. The reason I say that, Mr. Chairman, is that I don’t 
think it is a violation of any confidence that one of our staff members, 
who has been investigating the CAB, has made the statement that 
he thought if one agency needed the help of Congress it was the CAB, 
And I am not referring to this item specifically, but generally on 
legislation. And I presume he also meant by that statement in this 
field as well. I think it is appropriate. 

The CHarrman. Now is there any other area that you might com- 
ment on, or wish to comment on? That is, with reference to the 
hearing proceedings. I want to compliment you on one policy change 
that was mentioned, and that is when you have the initial decision 
that you immediately make public the decision. I believe you said 
that policy had been in effect since 1956. 

Mr. Durrer. Yes, sir. 

a O'Hana. Was there any particular reason for the birth of that 
policy ? 

Mr. Durreg. Yes, sir. I think when we get into the specific mat- 
ters which I think the committee would like to discuss one case I 
would like to discuss is the New York-Florida case. This press 
release policy was an outgrowth of a premature disclosure of a de- 
cision of the Board in this case which had not been formulated or 
signed, which resulted in some marked and rather spectacular stock 
market activity. It was after that we adopted this policy. 

Mr. O’Hara. I didn’t mean to interrupt your presentation. I was 
just curious. 

Mr. Dupree. I would like to go into that as an example. If we 
get into the question of influence or pressure, I think that is a very 
good illustrative case. 
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The CuHairMAN. We will get to that as we go along in this hearing. 

Mr. Durrer. Yes, sir. 

The Cuarrman. All right. 

Mr. Durrer. Mr. Chairman, I believe that Mr. Brown has dealt 
with the complexity of the situation that the Board is facing. 

The CHAIRMAN. Very well. 

Mr. Durree. I would like to say at this time, Mr. Chairman, that 
Iam sure this committee is aware of the fact that I am not making 
any invidious comparisons with any other agencies. The route struc- 
ture of the railroads of the country was developed by the Interstate 
Commerce Commission, I believe, over a period of perhaps 50 or 75 

ears. The bus and truck business was developed over a period, 
T believe, of at least 30. This industry, the aviation industry—the 
present route structure which we have, after we emerged from the 
DC-8 days, after World War II, the long haul, the trunkline route 
structure, and the local service route structure, has largely been de- 
yeloped, Mr. Chairman, within the past 10 years. And it has been 
developed to a stage where in this 10-year development the airlines 
are today carrying more passenger-miles intercity than either the 
railroads or the buses. This has been a tremendous, dynamic 
development. 

I don’t believe it has been surpassed in the demands that it has 
placed on a regulatory agency anywhere in this Government. To carry 
out its obligations in the public interest and the development of this 
route structure, this tremendous, dynamic development in the last 
10 years, the Board has had to adhere to due process and the Admin- 
istrative Procedure Act. 

I think, perhaps, there is in that fact alone some explanation of 
the fact that we have developed a very substantial backlog in route 
cases. 

Mr. Brown has gone into procedural steps which this committee 
has inquired into. Certainly there is room for improvement in 
expediting of such route cases. 

think at this point it might be well for me to defer to one of my 
seniors on the Board, the Vice Chairman, Senator Gurney, who has 
lived with this longer than I have. 

The CHarrman. Senator, do you have any comment ? 

Mr. Gurney. The procedures as outlined by Mr. Brown are correct, 
and he has told you the troubles that they have in the hearing exam- 
iner division of our Board. 

I want to say to begin with, Mr. Chairman, that I believe Congress 
has been very good to the Board. I remember in 1953 or 1954 our 
budget was a little less than $4 million for the annual amount we 
spend for wages and things. Presently our request, I believe, is around 
$7 million, and it almost approached that figure this last year. Soa 
three-quarters increase in 4 years seems a sizable amount. 

A great deal of that extra money that has come to the Board in the 
last 8 or 4 years has been used because of the necessity of auditing 
and reauditing a number of large cases. A great deal of that money 
has been used in high-priced help of that nature. 

We do badly need, in our Rates Division, additional people who 
understand rates, who understand the economy of the airlines. And 
when you do not have that kind of people to give evidence before 
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the hearing examiners, you have got to delay the case until these par. 
ticular kinds of people and that particular kind of information js 
available. So our Chief Examiner, Mr. Brown, is slowed up some. 
times in putting on a case as quickly as he would like to, and I am gure 
in a number of cases the entire evidence given by our bureau is not ag 
good as they would like to have it. 

So I say that just hearing examiners, of which we need more, must 
be followed at the same time with people that can give the testimony 
for the bureau. The bureau, so to speak, in my estimation, represents 
the public interest. 

All right. We take, then, the case as it comes before the Board, 
and the Board has in the past few years, because of the speed-up in the 
cases, been a little slow, I would say, in passing out instructions. But 
that doesn’t seem to slow up the cases because in the Opinion Writing 
Section our General Counsel is again short of competent men in his 
office who can expedite the writing of an opinion. 

A number of our Board members, too, in going over the cases, 
would like to have additional staff in their own offices. 

We have likened our agency with others in the Government, in- 
dependent agencies, and find that Commissioners in other executive 
agencies have more help than we have in our individual offices. 

I would say, having had some experience in Washington, that I 
didn’t realize what a paper factory a Government agency is. But, 
really, all of these hearings under the Administrative Procedure Act, 
and other reasons, require the submission of much material that flows 
constantly over our desks. It is impossible to read it all. 

Additional help is needed in four areas, as I see it. And that is in 
the four areas of the hearing examiners, the economic bureau—our 
rate section, the opinion writing section—that is the General Coun- 
sel’s office—and in the Board members’ offices themselves. 

Mr. O’Hara. Senator, at that point, I realize the responsibility 
which rests upon the Board and upon the individuals of the Board. 
For example, how much help do you have in the way of your own per- 
sonal staff in assisting you upon these matters ? 

Mr. Gurney. I have one attorney, who is my executive assistant, 
and two girls, stenographers—file clerks. 

Mr. O’Hara. In other words, you have, actually, as a so-called staff 
member, just one attorney advising you. That is about all you have, 

Mr. Gurney. That is right. 

Mr. O’Hara. I didn’t mean to interrupt you. 

Mr. Gurney. Well, I was about through, Mr. O’Hara. That is 
about the way I sum it up at the moment from where I sit. 

Mr. O’Hara. You have been on the Board, Mr. Gurney, for how 
long ? 

Mr. Gurney. Since March of 1951. 

Mr. O’Hara. That is all I have. 

Mr. Durrer. Mr. Chairman, if I may revert for just a minute to the 
reference to the interrogation that developed as to our supergrades, I 
might say that we have been advised that the Civil Service Commis- 
sion has finally voted on our request, and that we are to have a con- 
ference tomorrow with the Commission’s staff, at which time we will 
be advised as to what action has been taken by the Commission. 

I suggest, Mr. Chairman, that until we arrive at a more final stage— 
that I am sure I appreciate the concern of this committee. If I may, 
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sir, I would even like to be able to indicate to the Civil Service Com- 

mission that the committee expressed concern. But I believe that it 

would be at present perhaps just as well to wait until we get the 
ict. 

“. O’Hara. How are you going to be down here before this com- 

mittee and meet with the Civil Service Commission tomorrow? 

Mr. Durree. Our staff will be in consultation with the Civil Serv- 
ice Commission staff tomorrow, sir, at which time we will be able to 
report to the committee, if it so desires, as to at least the tentative deci- 
sion of the Commission. 

Mr. O’Hara. I wish we could be advised before we close with the 
CAB tomorrow—that we might be advised whetever that message is. 

Mr. Durrer. I think we can do that; yes, sir. 

The CuarrMANn. I don’t share your optimism about this. 

You are going to have a conference tomorrow between the staffs 
of your Board and the Commission. I can’t see how you can expect 
any final decision by tomorrow. 

Mr. Durrer. I understand, sir, that the Commission voted last 
Wednesday on each specific supergrade which we requested. We have 
not been advised of the result of that vote. At the staff conference 
tomorrow between the Board and the Civil Service Commission’s 
staff, our staff will be apprised of what the Commission’s decision was. 

The CHatrrMANn. We will see what report we get tomorrow. And 
then if it is not sufficient, then we will see what steps can be taken. 

Mr. O’HarA. You mean there has been no leak from the Civil Serv- 
ice Commission on that ? 

Mr. Durrer. Colonel Denny ? 

Mr. Denny. I have a little more to add. I am behind what the 
chairman and Senator Gurney have said. I believe myself in the 
route cases, the kind we are now having, there is little chance of expe- 
diting to any extent, although I think more help would aid materially. 
They are getting much more complicated. Every single airline jumps 
into the pot as soon as we start one. And they are getting to be the 
biggest things; they involve a great deal more money, as you very 
readily know. And I think from now on they will not be getting any 
smaller, they will be getting larger and more complicated as we go on. 
And the more complicated they are, the larger the cases are, the longer 
itnaturally takes to decide them. I am hopeful we will be able to expe- 
ditethem. Certainly all the Board and all the staff are trying in every 
way to do so. 

he CuarrmMan. Thank you, Colonel. 

Mr. Minetti? 

Mr. Minerri. Well, Mr. Chairman, I don’t have anything I can add 
to the statements made by my colleagues. I think that Mr. Brown 
has adequately expressed the procedures as they exist in the Board. 
There is no question about the inadequacies of staff. Particularly, we 
could use more hearing examiners. But I think that is true in any of 
our Federal courts where we have a backlog of cases. The only way 
to eat up the backlog is by appointing more officials to try the cases. 
Ithink if we did that, we could certainly catch up with our backlog. 

As far as the economic rate thing is concerned, we can use more 
people. In our bureau, counsels division, we could use more expe- 


menced lawyers there to present cases appearing before the Board. 
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There is no question that our opinions section is understaffed, and 
if we did have additional opinion writing people there, certainly our 
decisions would come out much quicker. 

As far as the members’ staff is concerned, we do have a lot of mate. 
rial to read. You have to read briefs, oral arguments, you have to 
attend oral arguments sometimes, and very frequently we refer to the 
examiner’s reports, testimony taken before the examiner, and to the 
exhibits. 

I only have one legal member on my staff. I am sure I could use 
another member to assist me in the work I have to do. 

I think it all gets down to the problem of personnel. If we had ad. 
ditional personnel, if our staffs were increased in the appropriate 
areas, I am sure we could dig into this backlog of cases that we have, 

The Cuarrman. Mr. Hector, you have been there long enough to 
learn your way around, haven’t you? 

Mr. Hecror. Mr. Chairman, I agree with the statements made by 
Chairman Durfee and the members of the Board and by Mr. Brown, 
particularly their statements as to the need for additional hearing 
examiners, staff personnel in the offices of the members. 

There is only one procedural matter on which I have found my- 
self at difference with my fellow Board members, and that relates 
to the press release policy. In several recent dissenting opinions, 
I have indicated that I have trouble squaring this policy with the 
requirements of the Administrative Procedure Act. However, I 
recognize that the policy was adopted in response to genuine security 
problems. I have discussed this matter at length with my fellow 
Board members, both the security aspects and the press release aspects, 
= I, as all dissenters, hope eventually to persuade them to my point 
of view. 

Mr. O’Hara. Mr. Chairman, might I ask the Board members one 
question? In a general way, there has been testimony before us in 
the matter of these cases which applies to particularly the FCC and 
to the CAB—whether or not there would have been wisdom originally 
or at the present time to sell any of these franchises by the Govern- 
ment to the highest bidder. Would any of you care to make any 
comment about that ? 

Mr. Durree. I would not care to comment on it. I would merely 
say that I concur in the present policy of Congress. 

he Cuarman. Senator Gurney ? 

Mr. Gurney. Well, if I heard you right, did you say sell them to 
the highest bidder ? 

Mr. O’Hara. That is right, to the highest bidder, on an open bid- 
ding proposition. 

Mr. Gurney. No, thank you. 

Mr. O’Hara. Colonel ? 

Mr. Denny. I think we had that up before this committee when I 
was a member of it 7 years ago, and the committee turned it down. 

Mr. Mrnettt. I would be opposed to it, too. 

Mr. Hecror. I would be opposed to it, Congressman. I think I 
might add that some of the optimistic estimates of traffic might not 
be so high if the carriers had to pay for that. 

The Cuatrman. Well, I am sorry to have interrupted you to the 
extent that we got way off your question, Mr. Lishman. But I did 
want to give the members this opportunity. 
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You may continue. 

Mr. Lisuman. Well, getting back to the Bureau of the Budget— 
I will repeat the question. What controls does the Bureau of the 
Budget exercise over the Board with respect to financial matters? 

Mr. Durree. With respect to financial matters, in the first stance, 
the financing of the Board itself, salaries and expenses and subsidy, 
the Board is subject to the provisions of the Budget and Accounting 
Act, which requires the Board to submit its annual request for appro- 

riations to the Bureau of the Budget and not to the Congress or any 
committee thereof until it has been cleared through the Bureau of the 
t. 
so Board is subject to control by the Bureau of the Budget in 
apportioning the appropriations which it receives from the Congress. 
r. LisumMan. Does the Bureau of the Budget, in exercising this 
fnancial control, attempt to indicate the number of personnel you 
should employ ? ; 

Mr. Durree. In the apportionment of our budget, presenting our 
budget, we outline the personnel, the estimated personnel, which we 
will need in each area. In reviewing the budget, the Bureau of the 
Budget does attempt to review any specific allocation of personnel, and 
the necessity therefor; yes, sir. 

Mr. Lisuman. Do you have any written communications between 
you and the Bureau of the Budget on the matter of the number of 
personnel that you should employ ? 

Mr. Durree. I would have to—insofar as my recollection goes, Mr. 
Lishman, we submit our budget—we supplement it. It becomes a very 
comprehensive document. We submit our budget to the Bureau. We 
then appear before the Bureau orally and urge the justification for 
our budget. Mr. Mulligan, who is with the Bureau of Air Operations 
and was formerly in charge of budgetary matters, can more accurately 
inform you about communications other than on the budget, and the 
hearings on the budget. Is that your question, Mr. Lishman? 

Mr. Lisuman. Yes, sir. 

Mr. Mutuiean. I am M. C. Mulligan, Director of the Bureau of Air 
Operations. I have been since May. But for 12 years prior to that 
I was secretary and controller, and, therefore, handled the Board’s 
budgets for those 12 years. 

In answer to your question, Mr. Counsel, the Board does receive 
communications from the Bureau of the Budget. They are typically 
in the early part of the new fiscal year, and they are communications 
which go to all agencies of the Government, and set forth in general 
terms budget policy with respect to the forthcoming year. After 
hearings at the Bureau of the Budget on the estimates for the new 
fiscal year, we do receive a written letter setting forth the President’s 
allowance. 

Mr. Lisuman. Well, prior to your submission of your budget, has 
it been indicated to the Board by the Bureau of the Budget that you 
must restrict salary figures—the figure allocated to salaries? 

Mr. Mu.iiean. Not in those terms; no, sir. Rather, these letters 
which go, as I understand it, to each agency of the Government, set 
forth the general budget policy. And for each of the years that I 
can recall, the general budget policy has been a restrictive one. 

_ Mr. Lisuman. One on the side of economy rather than expansion; 
isthat correct ? 
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Mr. Mutuiean. Yes, sir; that is correct. 

Mr. Lisuman. And how important a part do these statements that 
you get from the Bureau of the Budget play in making up your re. 
quirements for personnel? Doesn’t that influence your decision as to 
the number of personnel you should have? 

Mr. Moutuican. To a very limited degree, Mr. Counsel. To the best 
of my knowledge, the Board has consistently presented to the Bureay 
of the Budget what in its judgment represented its minimum require. 
ments. Invariably, those minimum requirements were an increase 
over its present resources. 

Mr. Lisuman. And has the Bureau of the Budget gone along with 
your presentation ? 

Mr. Motuican. Not entirely; no, sir. Nor, by the same token, has 
the Congress, in every instance, gone along with the amounts which 
the Bureau of the Budget recommended. 

_ Mr. Gurney. May Lask a question there of Mr. Mulligan. Regard- 
ing my statement on our 1953-54 budget of about $4 million, and our 
present one of close to $7 million—are those figures about correct? 

Mr. Mutxiean. Those are about correct, sir. I think I can get you 
the exact ones. But, as Senator Gurney has pointed out, particularly 
since roughly 1953, the Congress has substantially increased our 
appropriations. 

Mr. Lasuman. Thank you. 

We come to the second part of this thing—what controls does the 
Bureau of the Budget exercise over the Board with respect to clear- 
ance on legislative proposals ? 

Mr. Durree. Mr. Lishman, in that area, the Bureau of the Budget 
takes the position, which, as far as I know, the Board has not disputed, 
that the Board is subject to its power of legislative clearance. Cire 
lar A-19 revised, dated September 12, 1956, section 10, provides that 
agency comments to the Congress on introduced bills must state the 
position of the Bureau of the Budget in addition to that of the agency 
and prohibits submission to the Congress of agency cummed for 
legislation which have not been approved by the Bureau. 

Now the Board has recognized the authority of the Bureau of the 
Budget. We have, as far as I know, submitted all legislative pro- 
posals to the Bureau of the Budget. I can say that in some cases, 
after we have thrashed it out with the Bureau of the Budget and the 
Bureau of the Budget has refused to approve our proposal, we have 
secured their consent to submit this proposal to the Congress with the 
notation that we are doing so with the consent of the Bureau of the 
Budget which takes no position or is opposed to this legislation, 

Mr. Lisuman. What type of proposals have there been where the 
Bureau of the Budget ae refuses approval or took no position! 
Do you recall ? 

r. Durree. I think specifically probably the outstanding example 
of that was in the guaranteed loan legislation, which the Board itself 
sponsored, and which was opposed by several other executive agencies 
of the Government. That was submitted to Congress without the ap- 
proval of the Bureau of the Budget. 

Mr. Lisuman. What control does the Bureau of the Budget exercise 
over the Board with respect to investigations, and I have in mind, 
among other things, the Federal Reports Act of 1942. 
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Mr. Durree. Mr. peat this question was answered in the ques- 
i ire, but, specifically 
ee Lesxcn.We would like to have it here, if we may. j 

Mr. Durrer. The Federal Reports Act appears to place the ultimate 
decision on “whether or not the collection of any information by any 
Federal agency is necessary for the proper performance of its func- 
tions” in the Director of the Bureau of the mone United States 
Code 139A, sub. d, and to make the adoption of plans or forms for 
collection of information upon identical terms for 10 or more persons 
subject to the director’s prior approval. The definition of Federal 

ncy in 5 United States Code 139ea is “Any Commission, independ- 
ent establishment, board, in the executive branch of the Government,” 
and it probably was intended to include agencies like this Board. The 
Bureau of the Budget has always taken the position that the director’s 
owers under the cited provisions apply to the Civil Aeronautics 
Board, and the Board has felt, therefore, compelled to cooperate with 
the Bureau in this respect. The Federal Reports Act, therefore, does 
affect the Board’s investigatory authority. So far as supervision over 
the Board’s investigatory activity, it has sometimes delayed them. It 
has not otherwise seriously hampered them. 

However, the metenniatiny of such serious interference is present, 
since many of the Board’s important regulatory functions depend on 
the continuing flow of information collected from the industry. 

The Board does not object to being subject to these provisions of the 
Federal Reports Act, which are designed to prevent unnecessary du- 
plication of collection of the same information by two or more Govern- 
ment agencies from the same persons, but believes it should be 
exempted from the requirements of that act in all other respects. 

Specifically, I can think of two or three conferences that we have had 
with representatives of the Bureau of the Budget as to activities of our 
Office of Carrier Accounts and Statistics, in the compilation of field 
audits and investigations by our field audits and statistical division. 
But I can say that while that entailed some time and discussion, I 
think it was generally resolved to the satisfaction of the Board when 
we explained our purpose. 

Mr. Lisuman. Well, is it a fact, Mr. Chairman, that under existing 
law, any investigative questionnaire or form which the Board sends 


out to more than 10 persons must receive clearance from the Bureau of 
the Budget ? 


Mr. Durrer. Yes, sir. 

Mr. Lisuman. Does the Bureau of the Budget, in giving that clear- 
2m sometimes require that the substance of the questionnaire be 
changed ? 

a. Durrer. I am advised that on occasion they have suggested 
changes. 


Mr. Lisuman. Do they ever require you to change it before being 
sent out ? 

Mr. Durrer. Apparently we have never reached that point yet. I 
think it has generally been resolved to the satisfaction of the Board. 

Mr. Lisuman. Does that mean that the Board has acquiesced in the 
Genesttons of the Bureau of the Budget and made the suggested 
changes ? 

Mr. Durrer. In the-— 
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Mr. Lisuman. I can understand your desire to go along with the 
Bureau. 

Mr. Durree. Mr. Lishman, I don’t want to stir up any more hornets 
nests than I have to, but I can say this much 

Mr. Lasuman. I am looking toward the independency of the 
Board. 

Mr. Durree. In one of the instances to which I referred, we had 
a conference with the Bureau of the a as to the necessity for 
certain accounting forms for use by the Office of Carrier Accounts 
and Statistics, which the Board had submitted to the Bureau. Over 
Bureau objection, we put the form into use. 

Mr. Lisuman. How many times has that happened ? 

Mr. Durree. That is the only time it ever happened within my 
experience. 

Senator Gurney ? 

Mr. Gurney. I had no difficulty while I was chairman, for a year, 

Mr. Lisoman. Well, now, what controls does the Bureau of the 
Budget exercise over the Board with respect to research and study? 

Mr. Durrer. In the area of research and study, Mr. Lishman, we 
are subject to the jurisdiction of the Bureau of the Budget just as 
we are in the field of investigation and are required to submit the 
same type of information. 

Mr. LisumMan. Does the Bureau of the Budget make suggestions as 
to the curtailment of programs in research and study by the Board? 

Mr. Dorrer. Mr. Mulligan—perhaps Mr. Mulligan can answer 
that. I cannot recall of anything in that area. 

~ aan aan ain Mr. Counsel, would you state the question, again, 
ease ? 
, Mr. LisHman. Would you read the question ? 

Mr. Durree. The question is has the Bureau ever inquired or cur- 
tailed the Board under its power under the Federal Reports Act in 
the area of research and study? Has the Bureau ever attempted to 
curtail the Board in research and study ? 

Mr. Mutuiean. No, I know of no such instance, sir. 

Mr. Lisuman. Has the Bureau of the Budget ever exercised any 
control over the certification of an airline? 

Mr. Durrez. Not that I know of, no, sir. 

Mr. Lisuman. Well, I had in mind the Alaska Airline. 

Mr. Durrer. There is an overseas or international case—— 

Mr. Lisuman. United States to Alaska and back. 

Mr. Durrse. Yes, sir. 

Mr. Lisuman. Has the Bureau of the Budget exercised any control 
in that field ? 

Mr. Durree. The Bureau of the Budget exercises control] in that 
field as in the area of the executive branch of the Government, the 
President, under section 801 of the act, exercises control. That area, 
Mr. Lishman—the Bureau of the Budget actually acts as a coordi- 
nator—in the area of international cases, foreign and oversea trans- 

ortation—the decision of the Board is sent to the Bureau of the 

udget. It is then disseminated by the Bureau to appropriate agen- 
cies of the Federal Government, the State Department, the Defense 
Establishment, and other executive agencies. It is then sent to the 
President, with the comments of each agency, by the Bureau of the 
Budget. 
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Mr. Lisuman. Now, Mr. Chairman, do you know any other mat- 
ters in which the Bureau of the Budget exercises control over the 
Board? That is, besides the ones we have asked questions about ? 

Mr. DurFEE. No, sir. I might expand on that. Insofar as the Bu- 
reau issues instructions and regulations which are a to all 
agencies as to travel and recordkeeping requirements, the Bureau has 
issued instructions to us on that. te 

Mr. Lisuman. Has the Board ever appealed a determination by 
the Bureau of the Budget wherein a cut was made in its requested 

ropriations ! CbER: 
. Durrer. We have gone to Congress, and on appropriate in- 
quiry by the Con as to the action of the Bureau of the —, 
roviding the eadleet is approved by the Bureau—under the rule, Mr. 
irman, we do not comment on the action of the Bureau of the 
Budget unless we are asked by the committee of the Congress. We 
advise the committee, the Appropriations Committee—“We asked for 
this much, the Bureau cut it down so much, but this is the budget 

which we now submit as approved by the Bureau.” 

Mr. Lasum4n. Well, does the Board feel that cuts in the estimates 
made by the Bureau are such as to effectively impede the Commission 
in ing out the intent of Congress ? 

Mr. gE. I would have to answer that question “Yes.” 

Mr. Lasuman. Has the Board ever been called upon in accordance 
with the procedures set forth in the Bureau of the Budget’s Circular 
A-19 revised to prepare a draft veto message for the President ? 

Mr. Durree. A draft veto message of a decision? Not that I know 
of 


Mr. Lisuman. Well, is there anyone present who knows whether 
that has ever occurred? You have no record of that? 

Mr. Durree. The answer is “No.” I guess if there were a record 
the answer would be “Yes.” 

Mr. Lasuman. And in compliance with Budget Bureau Circular 
No. A-19, revised, has the Board ever submitted legislative proposals 
which were ordered to be changed or withdrawn by the Bureau of the 
Budget ? 

a Donves. No, sir, not within my recollection. 

Mr. Lisuman. Is there anyone present that would have any in- 
formation on that ? 

The Cuamman. Mr. Lishman, are you about through with the 

iry on the budget? 

r. Lisoman. I have two or three more questions. 

TheCuatrman. All right. 

Mr. Lisuman. Did we get an answer to the last question? 

Mr. Durrer. What was the last question ? 

Mr. Lisaman. Would you repeat the last question, Mr. Reporter? 
(The reporter read from his notes as requested.) 

Mr. Durrer. Mr. Lishman, I will stand on my statement. Within 
my recollection, we have never been ordered to dine any legislative 


in 


ee 
r. Lisuman. Has it been suggested to you that you change it by 
the Bureau ? 


Mr. Durrer. Yes, sir. 
Mr. Lisuman. And have you acquiesced in those suggestions? 
$2090—60—pt. 1415 
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Mr. Durer. No, sir. I think you can find a great deal of legisla. 
tion which has been brought. before this Congress from this Board op 
legislative proposals in which you will find the notation, “This jg 
submitted without the approval of the Bureau of the Budget.” 

Mr. Lisuman. In going before the Appropriations Committee 
does the Commission or the Board feel bound by the recommendations 
of the Budget Bureau, or does the Board state its own actual inde. 
pendent views to the Appropriations Committee? 

Mr. Durrer. The Board presents its appropriation as approved by 
the Bureau of the Budget. If inquiry is made—and I can say: that 
in 3 years, three budgets, both in the House and Senate committees, 
the inquiry is invariably made, as far.as I can recall, whether this js 
the budget which the Board originally requested of the Bureau of 
the Budget. To that question, we have generally said “No, it is not,” 

Mr. Lisuman. Well, what happens, then ? 

Mr. Durrer. Well, then, the committee asks us, “Well, how much 
did you ask for,” and we'tell the committee how much we asked for 
originally. Then we go into a justification of what we originally 
asked for. 

Mr. LisumMan. Does the Board consider that an Executive order 
intended to to apply to departments of the executive branch also applies 
and binds independent agencies such as the Board? 

Mr: Durreez. I would say that that depended entirely, Mr. Lishman, 
on what area you are talking about. For example, let’s taxe the area 
of personnel. In our personnel matters, we certainly comply with 
directives as finally determined by the Civil Service Commission. 

Mr. Lisuman. Well, I am speaking of Executive orders which are 
made applicable to all agencies of the executive branch. 

Mr. Dourrez. Well, specifically, in the area of security information, 
requiring the classification of agencies to defense information, in 
which the Board has a very extensive interest, national defense—in 
that area I think the Board follows the direct Executive order as to 
security clearances, security information. 

Mr. Lisuman. How about an Executive order which required all 
the agencies in the executive department to keep their budget down to 
its present level? Would you consider that binding on you? 

Mr. Durrer. No, sir. 

Mr. Lisuman. No, sir? 

Mr. Durrer. As I recall, the last Presidential message on the budget 
which was circulated to the agencies—it did not direct that, but it 
urged them to hold their appropriations down, their budgets, to exist- 
ing levels; it very strongly urged them. This'Board:did not feel that 
it could follow that. We went before the Budget Bureau and told 
them we didn’t think we could follow that. And I am glad to say we 

revailed. We got a substantial increase in our appropriations, 

espite the Presidential message on holding down the budget. 

Mr. Lisuman. Mr. Chairman, could you state for the record in 
what areas the Board considers itself to be an arm of Congress and in 
what areas it considers itself to be an arm of the executive, recognizing 
the dual relationship with respect to some of your regulatory 
activities ? 

Mr. Durrer. Mr. Lishman, I hope that I can make a statement here 
in which my other brethren will concur. 
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[ believe, in the first place, the functions of the Civil Aeronautics 
Board, whether we call them quasi-legislative, or whether we call 
them quasi-judicial, from a functional approach, I believe that the 
powers of the Civil Aeronautics Board are legislating powers, They 
are not executive powers and they are not judicial powers. They are 

owers which properly belong within the legislative branch of the 
Government. And I can think of no exception to that. 

The entire regulation of the aviation industry, the powers that have 
been delegated to this Board, are powers which have been delegated to 
us by the Congress and which, under the separation of powers under 
the Constitution of this country, would have been initially exerted by 
the Congress itself. 

In that area, I would certainly say this agency is an independent 
regulatory agency—there is nothing quasi about the source of its 

wer or the responsibility the Board has. It is a legislative agency, 
responsible to the Congress. 

e haye gone into some of the areas—for example, in reference 
to the Budget Bureau and other executive agencies. And, in addition, 
we have gone into at the last hearing which we had here—we went 
into in some detail the area of international route cases, both foreign, 
overseas, and territorial transportation, and specifically the areas 
under section 801 which require Presidential approval of the Board’s 
decision. In that area, Mr. Lishman, I believe the term has been 
loosely used, as a generalization, that the Board acts as an adviser to 
the President. I think that is an inaccurate generalization. The 
Board, under the procedure prescribed by the Congress, in an inter- 
national route case—the Board arrives at an independent decision 
in that case, without consultation or without interference from the 
executive branch of the Government. That decision is then sent to 
the President, for his approval. 

In the Waterman case—I think we went over this quite thoroughly 
before, before you were here—but in the Waterman case, the Supreme 
Court has said that the President can change that, he can revoke the 
decision, he can modify the decision, he can change it himself, he can 
send it back to the Board with a directive as to what he wants done. 
And I guess that is the net effect of the Waterman decision. 

I think we spent a greater part of a day talking about that—that 
there was some difference of opinion as to whether or not we should 
follow the majority opinion or the minority opinion. But I thmk 
I made it clear that up to now we had been following the majority 
opinion. 

tT would say—maybe it is a broad brush, but that is my feeling about 
the function of this Board and where it belongs. 

Mr. Lisuman. Mr. Chairman, I have no further questions on this 
phase of the inquiry. 

The Cuamman. The committee, then, in view of the hour, will 
adjourn until 10 o’clock sharp in the morning, at which time, Mr. 
Durfee, we would like to have a discussion about the standards which 
the Board applies in deciding the route cases and the application of 
those standards, and I believe you are going to take up some specific 
examples to show how they work. 

Mr. Dorrer. Yes, sir. 
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The Cuamman. And then have a discussion on the subject of pres- 
sures and so forth which the Board has experienced. 

Mr. Durrer. Yes, sir. 

The Cuarrman. During the time that you and other members of 
the Board have been serving. 

The committee will adjourn until 10 o’clock tomorrow. 

(The following letter was submitted for the record :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE Bupcer, 
Washington, D.C., November 25, 1959, 
Mr. STEPHEN J. ANGLAND, 
Subcommi!tee on Legislative Oversight of the Committee on Interstate and For. 
eign Commerce, House Office Building, Washington, D.C. 


Deak Mr. ANGLAND: The Bureau of the Budget is in receipt of your letter of 
November 17 asking for information in connection with the Bureau’s role ang 
procedure in the handling of international Civil Air Transport cases under section 
801 of the Civil Aeronautics Act of 1938. Your letter requests specific informa. 
tion on the following questions: 

1. Does the Bureau of the Budget solicit statements or representations 
from airlines involved? 

Comment: To the best of my knowledge, the Bureau has never requested state- 
ments or visitations by representatives of airlines in connection with its process- 
ing of cases for the President under section 801. The Bureau’s role is eggen- 
tially a coordinating role within the executive branch among the agencies having 
direct concern with the substance of the recommendations of the CAB. The 
statements solicited are, therefore, from these agencies of the executive branch. 

2. Does the Bureau of the Budget accept voluntary representations from 
airlines involved? 

Comment: To the extent that time and staff facilities permit, the Bureau of 
the Budget has followed a policy of accepting written or oral statements on all 
matters in which the Bureau is directly concerned. We have, for example, a 
rather considerable number of groups in the country who are concerned with such 
matters as public works who submit material or ask to present information orally 
to the Bureau. We have taken the view that such individuals and groups should 
be permitted an opportunity to present their views wherever this can be accom- 
modated. 

3. What persons and firms have made representations in what specific 
international cases to the Bureau of the Budget? 

4. What conferences or meetings were held with airline personnel or rep- 
resentatives and what persons were present? Also, please advise the subject 
matter of each conference or meeting. 

Comment: Beeause of the essentially interagency coordinating role of the 
Bureau of the Budget in a wide variety of matters, and in the light of the ramifica- 
tions of the budget process throughout all activities of the Government, we have 
never found it feasible to maintain a systematic record of individuals who have 
submitted information or who have asked for opportunity to present data orally. 
With particular regard to international civil air transport cases, our endeavor 
to develop the information you request has also been handicapped by the fact 
that several of the policy officials of the Bureau with responsibility in these 
matters have left the Bureau. You will understand our difficulty in this respect 
when it is considered that the Bureau has processed approximately 120 cases 
during the past 5 years. Such records as are available to us are so fragmentary 
that I believe them to be of little or no value for your purpose and, in fact, could 
be misleading because of their incompleteness. 

Your letter also asks for a statement of the precise procedure in handling these 
eases. There is attached a summary of the various procedures, and we will 
be happy to elaborate on any point in this statement should you care to have this 
done. 

Finally, your letter requests that we advise the subcommittee what Civil Aero- 
nautics Board personnel took part in any conference on international cases in 
which Bureau of the Budget staff participated. You are advised that, to the 
best of our recollection, there have been no cases in which CAB personnel have 
participated, although we have on occasion consulted directly with the CAB 
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personnel to obtain additional data and answers to questions raised by other 
agencies in their responses to Bureau requests for views. 

I regret very much that we are unable to furnish all of the information which 
your letter has requested. We have made every effort to be responsive to the 
best of our ability. 

Sincerely yours, 
ELMEs B. STAats, 
Assistant Director. 


PROCEDURE FOR HANDLING INTERNATIONAL AVIATION CASES 


The procedure for handling international aviation cases by the Bureau of the 
Budget is as follows: 

1, The Civil Aeronautics Board submits its recommendation to the President 
through the Bureau of the Budget. 

2. The Bureau of the Budget submits the CAB recommendation to the in- 
terested agencies for their comments. These agencies always include State, 
Defense, and Commerce, and may also include other interested agencies such 
as the Post Office, Interior, Justice, etc. 

8. The agencies transmit their recommendations to the Bureau of the Budget. 

4. If an agency raises objections to the CAB recommendation, the objections 
are generally made available to the CAB for its comments. 

5. After all agency views have been obtained, including CAB views on agency 
objections, a memorandum to the President is prepared in the Bureau of the 
Budget. The memorandum includes an outline of the case, CAB recommenda- 
tions (including dissenting views), agency views, and the recommendation of 
the Budget Bureau. 

6. The CAB recommendation, together with the agency views and the Budget 
Bureau memorandum, are submitted to the White House. 


(Whereupon, at 4:35 p.m., the committee recessed, to reconvene at 
10a.m., Tuesday, November 25, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


TUESDAY, NOVEMBER 25, 1958 


House or REPRESENTATIVES, 
SprectaAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the full committee) presiding. 

Present : Representatives Harris, O'Hara, and Bennett. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Herman C. Beasley, of the subcommittee staff; and R. W. Martin, 
administrative assistant. 

The CoairMAN. The committee will come to order. 

At the outset this morning, we have a letter from the Board, Mr. 
Chairman, over your signature, dated November 7, with reference to 
additional data supplementing the previous reply to the questionnaire. 
I think this letter should be included in the record at this point, so 
that it will be a reference in the record to this information which we 
will receive for the files. It is rather voluminous, and I see no 
reason for it to be included in the record. But it will be received for 
the files, and for the information of the committee. 

(Letter referred to may be found in the files of the special 
committee. ) 


FURTHER TESTIMONY OF HON. JAMES R. DURFEE, CHAIRMAN, 
CIVIL AERONAUTICS BOARD, ACCOMPANIED BY CHAN GURNEY, 
VICE CHAIRMAN; G. JOSEPH MINETTI, HARMAR D. DENNY, AND 
LOUIS J. HECTOR, MEMBERS; JAMES N. JULIANA, ROBERT C. 
LESTER, WILLIAM KLOEPFER, JR., CHARLES T. DONNELLY, 
FRANCIS W. BROWN, WILLIAM J. MADDEN, M. C. MULLIGAN, 
JOHN W. DREGGE, OSCAR BAKKE, FRANKLIN M. STONE, JOSEPH B. 
GOLDMAN, ORAL D. OZMENT, ROSS I. NEWMANN, JAMES ANTON, 
ROBERT M. JOHNSON, FRANCIS H. McADAMS, AND JAMES T. 
HUGHES, JR.; STAFF MEMBERS 


Mr. Durrer. Yes, sir. This communication, I believe, is the com- 
munication referring to the effect of the Federal Aviation Act on 
the Board’s functions. 

Mr. Lishman. Yes, sir. 
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The Cuamman. Yes. It also refers to all substantive legislation 
changes, too. I think, from that standpoint, it will complete for our 
files the information which we received yesterday, which was discussed, 

Also, we have a letter from you, Mr. Durfee, in response to a request 
of the committee dealing with additional reversals of Board actio 
under date of October 29, 1958. That will be received for the fi] 
too. Let it be received for the record—the letter and the accompany- 
ing information. 

(Letter referred to may be found in the files of the specia] 
committee. ) 

The Cuarrman. Yesterday, when we concluded the hearing we had 
just completed the discussion of policy No. 1, as was outlined, follows 

y a discussion of budget procedures, controls, and other features, 

Today, we take up the question of standards which the Board applies 
in the administration of the act, and in arriving at decisions in certain 
cases. That will be followed by a discussion of pressures which the 
Board has experienced in connection with matters before it. 

Mr. Durfee, you may proceed, if you would like to, with references 
to this particular discussion, or explain, if you will, the standards 
which the Board has adopted applicable in consideration of these cases, 

Mr. Durresz. Mr. Chairman, I have no prepared statement on this 
subject. Time has not permitted it. I have some rough notes here 
that I would like to refer to. 

I think that there is no more important area of investigation for this 
committee to go into in the area of the conduct of regulatory agencies 
than the question of the standards which these agencies adopt under 
the broad delegation of powers which the Congress has given it. 

The Board has had some experience already in having an investiga- 
tion of its standards back in 1956 before I came to the Board. I 
lieve the Celler committee of this House conducted an exhaustive in- 
quiry into the standards which the Board adopted with respect to air- 
line fares. I think that investigation was beneficial. And we have 
also had an investigation as to competition in the airline route system 
and standards applied by the Board. 

The Celler committee also looked into the standards applied by the 
Board in section 412 cases, cases in which the Board has passed upon 
agreements between the airlines concerning ticket agents’ commissions, 
airline agreements concerning international fares, the [ATA fare 
structure, and other similar agreements. 

However, Mr. Chairman, we have never had an inquiry, to my 
knowledge, and I have checked on this—we have never had a real 
congressional inquiry into the very important controversial question 
as to the Board’s standards in awarding routes to the airlines. And, 
certainly, this is a most appropriate area of legislative oversight. It 
is a vast subject. And because this entire matter of regulatory stand- 
ards in airlines has never been before the subject of direct legislative 
oversight to any marked degree because of its tremendous importan 
I would like, because of its tremendous importance, to discuss some 0 
the general aspects of the problem before I turn to any specific illus- 
trative cases. 

Under the Civil Aeronautics Act, no one can operate an airline, 
engage in air transportation, without a specific authorization from the 
Civil Aeronautics Board. The Board grants permission to operate 
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airlines pursuant to section 401 of the act, under what we call a certifi- 
cate of public convenience and necessity. 

At the time the Civil Aeronautics Act was passed in 1938, there was 
already a network of airline routes across the face of this country. 
That network grew up largely on the basis of the awarding of mail 
contracts, to which the transportation of passengers was, perhaps, a 
supplemental service. In the age of the mail service, it was a factor 
that actually determined that existing network. 

In 1938 the Board was directed by the Congress to give certificates 
to the then-existing carriers, and for the routes as they then existed. 
These are the so-called grandfather routes, and the grandfather car- 
riers. I am advised there were about 18 original grandfather car- 
riers. This number has now been reduced to the 12 trunkline car- 
riers now operating. At that time, none of the 13 local service carriers 
now operating were grandfather carriers. 

This basic framework is what the Board went to work with in 
1938 to build up a national air transportation system. The standards 
that the Board developed had to be applied within that basic frame- 
work of grandfather routes and grandfather carriers. 

The standards which the Congress itself has given us under section 
401 of the act are very general, and, basically, there are two—two 
standards in passing upon applications for new routes. First, the 
Board must decide whether the public convenience and necessity re- 
quires the route. Secondly, the Board has to decide whether the a 
plicant, or which applicant, is fit, willing, and able to provide the 
needed service. These are actually the criteria prescribed by the 


In the statement of policy under section 2 of the act, there is a 
direct declaration of six basic policy objectives which the Congress 
wanted the Board to accomplish in carrying out the directions of 
section 401. 

It is in section 2 that the Board’s mandate to encourage competition 
comes. There is nothing at all in section 401 under public convenience 
and necessity about competition. Section 2 requires the Board— 
to consider as being in the public interest and in accordance with public con- 
venience and necessity competition to the extent necessary to assure the sound 
development of an air transportation system properly adapted to the needs of 
the domestic and international commerce of the United States, of the postal 
service, and of the national defense. 

These are broad except for the words “public convenience and 
necessity.” Actually, it is a term which is capable of pretty general 
understanding and definition. It is a legal concept which takes its 
meaning from decisions, court decisions, the decisions of administra- 
tive agencies in the field of rail transportation, bus transportation, 
natural gas transmission, and other public utility businesses. 

The Board’s job was to adapt this standard of public convenience 
and necessity to the specific problems that faced the Board in the 
tg ht of congressional policy objectives. We have done this, Mr. 

irman, on a case-by-case approach, not by any rulemaking or 
generalized attempt to prescribe standards. 

With that background, I would like to discuss the specific standards 
which the Board has developed in this case-by-case method over the 
past 20 years in deciding route cases. 
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For a quick summary of the standards, you can find that on pages 
35 and 36 in the answer to your committee’s questionnaire, the answer 
to question No. 15(b), where, I believe, we have enumerated some 99 
standards or factors which the Board takes into account in passing on 
route applications. Not all of these 22 standards will be factors jn 
every case, but all of them are considered whenever the facts of g 
specific case require it. In most cases, of course, one or two of the 
standards will be the most critical ones. These are not standards 
which were conceived or arbitrarily imposed by the CAB. They are 
standards which have evolved in a long succession of cases which ip- 
volve the determination of public convenience and necessity by regy- 
latory agencies. ; 

The first general standard which the Board turns to in the deter. 
mination of public convenience and necessity is the need for the sery- 
ice. The second consideration is the selection of the carrier. © These 
are the two basic questions. And within these two areas, the need for 
service and the selection of the carrier, we have evolved the number 
of standards to which I have referred. 

The first question we ask in looking at the new route applications 
is whether there is’ a need for the service: Does the public need air- 
dine service at.all between a given pair of cities; does the public, if 
there: is service, need an improved service, a better service than is 
being given over the route by the existing airline; and will the public 
use the new service if it is provided ? 

Today, most of the major domestic and international markets have 
at least one direct air service by: one carrier. The great majority of 
them have more. 

In considering a proposal for one of these markets, the real question 
the Board must answer is this: Is the existing air service adequate! 

Generally speaking, when we ask this question, we are not trying to 
determine whether the airline already operating is failing to provide 
its legal obligation to provide a minimum service, but what we mean, 
roughly, is this: Is the existing service as good as the public is entitled 
to in view of the state of the development of the industry, and what 
would be the quality of service if a competitive service were provided! 

The CHatmman. Are you distinguishing between domestic and 
oversea or international service, Mr. Durfee, or do these standards 
apply to the domestic? 

Mr. Durree. I would say, in general, they apply to both, Mr. 
Chairman. 

Secondly, in determining the need for the service, we consider the 
size of the market, the benefits of competition as opposed to diversion 
from the existing carrier. In this area, we have to look at the size of 
the market, the number of people traveling between the cities involved. 
If the traffic involved is insufficient to support additional airline 
service, it certainly cannot be supported, even if the present service 
is not of the same quality as service elsewhere in the country. 

Perhaps as good an example of this is a case that we will refer to 
more in detail later, the Florida-Tewas case. In that case, the service 
of one airline authorized to serve the New Orleans-Miami market left 
something to be desired. Load factors were high. Most of the 
scheduled operations over the segment were too heavily used for the 
public to be able to get prompt feservations. Under the need for 
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service, we consider the underdevelopment of the market. If we 
think the present traffic is insufficient to support two airlines—the 
Board can’t stop there. We have to go further and determine 
whether the poor quality of an existing service may not be the rea- 
son why the traffic is so light. This is a difficult question with which 
to deal. I suppose the only sure way of telling whether a market 
is underdeveloped is to put in a competitive service and see whether 
there is an improvement in traffic. Short of that, we must. resort to 
all sorts of statistical comparisons between city pairs, using various 
economic indexes such as relative populations, buying power, and so 
forth, and analyze this data in terms of the relative number of 
schedules, timing of schedules, and quality of equipment in compar- 
able situations. What we mean by adequate service is a little difficult 
to define. What may be adequate service between two medium-sized 
cities, relatively close together, would be entirely unsatisfactory to 
any pair of major cities or between medium-sized cities across the 
continent from each other. What could be adequate seryice this 

ear could be unsatisfactory in a couple of years from now when we 
look ahead to the advent of jet service. 

One of the considerations which has cropped up most often, Mr. 
Chairman, in considering the adequacy of a monopoly service, that 
isa route which is served by one carrier, is coach service. It has been 
the Board’s experience that if a single airline operates a route under 
what is for practical effect a monopoly over a given market, it has 
been the Board’s experience that that airline is usually less inclined 
to provide coach service than are carriers which are subject to com- 
petition. That is not a hard or fast rule but is more or less of a 
generalization. 

Other adequacy factors involve express schedules, load factors, and 
equipment. In the major markets, such as the markets involved in 
the Northeast-Southeast case, which the Board decided in 1955, the 
lack of express or nonstop schedules have been a major factor which 
the Board considers in warranting the beneficial effect of competition. 
In the New York-Florida case, to which we will refer, the peak 
tourist season load factors of the existing carriers were a prime 
consideration. 

The amount of four-engine equipment, how modern the equipment 
is, may also bear on adequacy of service. 

In the last analysis, Mr. Chairman, the real question the Board 
must answer in resolving need for service or adequacy of service in 
most major route cases today is whether and to what extent additional 
competition should be authorized. 

@ are instructed by the Congress to consider as being in the public 
interest, and in accordance with public convenience and necessity, 
competition to the extent necessary, as I have already stated. The 
application of this policy as to competition is one of the most difficult 
congressional directives, one of the most troublesome standards estab- 
lished by the Congress that we have to consider. More than any other 
standard we apply, its application partially rests in the philosophy, 
perhaps the individual philosophy, of each member of the Board as 
to the need for and the degree of competition which may be at issue. 

Another area in which we have a question of need for service is 
perhaps not as complicated—at least we don’t have the competitive 
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situation—and that is the local service routes, This kind of seryj 
which we call local service, and which has been known in the past ag 
feeder service, requires Federal subsidy, substantial Federal subsid 

_ The volume of traffic between the hundreds of smaller coment 
ties across the country today that have air service will simply not 
sustain a self-sufficient airline. In these cases, the critical need for 
service standard is the amount of Federal subsidy that will be required 
to ag ak a proposed service. 

_I don’t intend to elaborate on this question too extensively for the 
ey. ny reason that the Board is now preparing an opinion in a land- 
mark case in which we will set forth a new and more precise set of 
standards. In fact, I believe the opinion is coming out this week, and 
that is the 7 States Airline case, local service case, which is the first in 
a series of area cases that cover the whole country. This case covered 
seven Midwest States in which the Board is reexamining, and perhaps 
will remake the entire local service group pattern for this Nati ; 
The Board has Sara announced its tentative vote in the 7 States 
case and in the South Central Local Service case and the Pacific North- 
west Area Local Service case. Decisions in these other cases, as I have 
said, involving the whole Nation in local service, will follow during 
the next 12 to 18 months. 

The second principal question we are talking about is, after we de- 
termine the need for service, the selection of the carrier in determining 
the question of a new route proposal in trunkline service. This ques- 
tion comes up, of course, when there is more than one applicant for 
a route. 

In my term on the Board, there has not been any case where there 
was not more than one applicant for the routes that have been au- 
thorized. In fact, we usually have 8 or 10. It is in this area, Mr. 
Chairman, the area of selection of the carrier, that the pressure prob- 
lem we are talking about, the question of influence, is the greatest for 
the Civil Aeronautics Board. It is in this area that the leak problem 
of the unauthorized disclosure of information relating to the Board’s 
deliberative process has been the greatest—the area of selection of the 
carrier. 

The award of a substantial new route is a tremendous incentive for 
any carrier. At times, the announcement of a new route will have 
marked results in the stock market. 

Now, what standards and what policies has the Board followed 
in this area? First, that the carrier must be fit, willing and able, has 
established that it is ready to obey the law, and abide by the Civil 
Aeronautics Act, and the Board’s rules and regulations. 

The most widely known example of Board findings that an applicant 
was fit was the New York-Chicago-Denver Service case, the North- 
west-Southwest cases, where the Board turned down North American 
Airlines as an applicant because of its record of consistent violation 
of the act, the Board’s regulations, and its apparent unwillingness 
to abide by the law. 

I might say in that area the Board was subjected to tremendous 
a tremendous—a great many efforts at what I believe the 

rd considered improper influence. 

Not all violations of the law or the Board’s regulations can be con- 
sidered disqualifying. In the case of a carrier presently certificated, 
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Mr. Chairman, the carrier seeking an addition to its route system, 
which the Board believes is in the public interest, it may be difficult 
to disqualify an existing carrier as an applicant, even if it is guilty 
of gross violations of the Board’s regulations. The development of a 
sound air-route pattern may require that the Board award a route 
to a carrier, despite violations, simply because that carrier can pro- 
yide the public with far greater benefits than could any other 
repent. eitio, 
raise this point, Mr. Chairman, for two reasons. The disqualifica- 
tion of applicants has been recently suggested as the remedy for im- 
roper pressures applied to an agency or its members. Now this may 
be a practical remedy in the work of other agencies. It is doubtful 
whether as a general policy disqualification would be an appropriate 
remedy if an air carrier was ever found, unless it was a very flagrant 


“The reason I raise this question is because I don’t think the Board 
today—and this is a serious question—we have today no adequate 
remedy or appropriate remedy to apply when representatives of ap- 
plicants that are already important parts of our air transportation 
system apply what the Board considers improper pressure. 

One of the items on our legislative program in recent years, and 
one of the items we hope this committee will endorse, is the Board’s 
proposal to be given authority to impose civil penalties. In our 
opinion, this authority would enable us to cope with violations of the 
act and the Board’s regulations that are not serious enough to warrant 
disqualification of the airlines involved in future route awards, and 
are not serious enough to invoke suspension or revocation proceedings. 

Now, if we can get back to the question of standards, again, the 
ability to perform the transportation involved is an important factor, 
but it is seldom a serious issue, because by far and large, the existing 
airlines today, the 12 trunklines that apply for new routes, are usually 
able to perform the transportation which is involved. They are 
able to finance their equipment, they are able to expand their organ- 
ization, they are able to operate safely, and, in general, able to meet 
the public need as found by the Board. 

A well-managed airline that receives a new route award is able 
to raise the necessary money to buy the equipment and get into 
operation. 

However, ability will increasingly become an exclusionary factor 
as equipment becomes larger and more expensive—just as I think we 
can find that it did in the case of the railroads. A new corporation 
would find it difficult, if not impossible, to finance jets today and get 
into jet operation. And it seems likely that the ability to supply jet 
service will be a big factor in the selection of carriers in the future. 

Factors of public convenience and necessity—once the Board deter- 
mines that the applicants for a route are fit, willing, and able, we 
look at the public convenience and necessity factors bearing on the 
selection of the carrier. These fall into two broad categories—which 
carrier can provide the most improved service to the public in imple- 
menting the award and, two, what long range indirect benefits will 
the public get from the selection of a particular applicant. 

In peproecning selection of carrier problems, we, of course, first 
find which applicants can provide the service that the Board has 
found is needed. 
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The next question we look at is which applicant can provide the 
most improved service incidental to the new award. Simce we are 
generally dealing with carriers which have extensive route systems 
already, these applicants will be able to offer service between cities 
on their then existing routes and cities on the proposed new route 
The Board studied the system of the applicants and their proposals 
for new service and determines which can provide the most new single 
carrier service, the most single plane service, and other improved 
service such as nonstop, 4-engine service, and so forth. 

In a good many of the route cases today, the controversy among the 
carriers as to which can provide the most improved service revolves 
around the so-called beyond benefits, the improvements that accrue to 
the public beyond or off the route involved in the particular case at 
cities on the applicants’ existing system. 

In the Board’s opinion in the St. Louis-Southeast case, the Board 
ee TWA as the second carrier for the St. Louis-Miami route 

ecause it found it was largely needed because of the new single plane 
and first single carrier service TWA could provide to Florida, not 
only from St. Louis, but from the west coast. That case is still pend- 
ing before the Board on petitions for reconsideration. I don’t want 
to discuss the merits of the case or debate whether the decision was 
right or wrong. The decision does illustrate what we mean by beyond 
benefits. 

None of the other applicants operated west of Kansas City. None 
of them could provide what TWA in that case could provide, the kind 
of beyond service to the west of Kansas City that TWA could provide. 

Another factor we consider is route integration, which is closely 
related to improved service. If a new route is closely tied with the 
existing routes of a given applicant, if many of the same points are 
involved, there is a traffic flow between the cities on the existing system 
and the cities on a new route—in short, if they integrate well, the 
service the public gets will be better and more economical. 

The Board recently had a case, and I think it was the first in a 
number of years, in which one of the existing carriers was seeking a 
new route that. had no tie-in whatever with its existing route. It was 
geographically separated by over 200 miles. 

Of course, route integration is not an absolute necessity. A carrier 
might very well show other strong reasons for its selection in spite of 
lack of integration. 

Another factor in determining the selection of the carrier is the 
financial aspect of the new route on the carrier. Standards I want 
to mention are the ones concerned with this effect. Shorthand terms 
for these factors are, in the first case, diversion, and, in the second 
case, route strengthening. 

In recent years, the strengthening factor has been increasingly 
referred to as strengthening the weaker carrier. Diversion refers to 
the impact on existing carriers—how much traffic now carried by an 
existing airline will be lost to the new airline. 

Actually, subject to other selection factors, the Board does try to 
minimize diversion in its selection process. But the Board has also 
held that diversion cannot foreclose the addition of needed service. 
Diversion usually increases in direct relationship to the amount of 
improved service that an applicant can provide. So that in some in- 
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stances these standards conflict with each other. The better the new 
titive service, the more diversion from the existing carrier. 

The Florida-Texas case is a good example of the application of the 
diversion standard. In that case, the selection of the new Miami- 
Houston route came down to Eastern and National. There was pre- 
yiously no one carrier service between these two cities—Miami- 
Houston. Most of the traffic previously had gone via National from 
Miami to New Orleans, via Eastern from New Orleans to Houston. 
The Board found that the potential diversion from National on its 
Miami-New Orleans segment if Eastern were selected to operate the 
new route via New Orleans, would have a serious effect on National’s 
ability to continue to provide its Miami-New Orleans service, and its 
whole operation across the north gulf coast area. 

In recent years, one of the most important selection factors applied 
by the Board has been the so-called strengthening the weak policy. 
I might say there is a difference of opinion on the importance of that 
policy within the Board as reflected in dissenting opinions—relative 
importance of the policy. I think we all agree it is important. 

. a series of cases, always subject to the need of the public for 
improved service, the Board has picked smaller trunks in certain cases 
to provide new service as against the stronger carriers. The most 
significant oo of this policy are the Southeast-Northeast case, 
and the New York-Florida case. 

In the Southeast-Northeast case, which was decided in 1955, the 
Board picked Braniff and Delta to provide the service that the Board 
found needed between Texas points and Washington and New York. 
The Board’s examiner had picked Eastern and American to provide 
these needed new services. In picking Braniff and Delta, the Board 
found essentially that it was necessary to strengthen these carriers 
if they were to be able to continue in competition with the so-called 
Big Four carriers, including Eastern and American, if they were 
to me and remain self-sufficient, and, particularly, if they were 
to be able to finance and operate the more expensive jet and turboprop 
equipment in the future. 

e other remarkable example of this selection factor was the New 
York-Florida case. There the Board picked Northeast Airlines, 
rather than Delta as recommended by the examiner, to provide the 
needed service, in order to lift that carrier out of the short haul, heav- 
ily subsidized, regional class in the New England States that it oc- 
cupied, and to make it self-sufficient—at least, that is what we tried 
to do. 

There were other factors bearing on Northeast’s selection. But, its 
need for strengthening was one of the most important factors. 

Mr. Chairman, I have dealt generally with our standards in route 
cases. I have given a few illustrative cases in passing as to the indi- 
vidual application of specific standards, of a specific standard to a 
specific case. 

Certainly, I believe that this discussion, this entire area deserves 
the most careful scrutiny by this committee. I think the Board is 
very much interested in whether the Congress approves or disap- 
proves of the standards which we have evolved. 

I would now like to consider an individual case, and I would first 
like to discuss the New York-Florida case, which I might say is not 
only a notable case, but in certain aspects became a notorious case. 
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This case actually involved service—we refer to it as the Vew York. 
Florida case—it involved service all the way from Maine to Florida, 
It involved 21 applications for new routes, or amendments to existi 
routes. It involved 10 carriers in addition to the two which were 

resently serving the main market between New York and Florida, 

ational and Eastern. 

As an example of the importance of this case, I might add, paren. 
thetically, that the record established that the annual gross revenue 
of these two carriers, National and Eastern, in the New York-Florida 
market alone, in the year 1955, when the hearings were conducted, 
was between $45 million and $50 million. 

The hearings were commenced on June 6 before the examiner, Ex- 
aminer Wren, and continued until September 13, 1955. The exami- 
ner’s initial decision was issued on April 3, 1956. Oral ar t 
took place before the Board on July 10, to J uly 13, 1956—4 full days, 
plus 1 evening session. 

The Board commenced its deliberations on July 30, 1956, and con- 
cluded on August 3, 1956. 

I am referring to these dates, Mr. Chairman, because, I think, 
that when we get into the area of pressure, the area of undue influence, 
in fact, into the area of leaks, we get into essentially a period from 
April 3, 1956, when the examiner’s decision came around, until A 
8, 1956, when the Board’s decision, its vote, became, by unauthorized 
disclosure—became known to the public. 

The Board then commenced its deliberations on July 30, 1956, and 
concluded on August 3, 1956. When we found out the activity in the 
stock market, we issued a press release, and we decided on our press 
release policy. And, on Monday, August 6, we issued a press release 
as to the Board’s vote. The decision, the formal decision, the opin- 
ion, was issued on September 28, 1956. 

In this case, in applying its standards, the Board voted unani- 
mously for a third quarter. All five members of the Board agreed 
that as between New York and Florida there was a need for a third 
carrier. 

The Cuamman. Well, who were the carrier applicants? I think 
you might as well get all of this in the record. 

Mr. Durrer. Well, sir, I have it right here. The carrier applicants 
were 21 applications. 

The CHairmaNn. How many? 

Mr. Durrer. Twenty-one applications. Actually, there were 10 
carriers, plus the two that were in the market. Colonial Airlines, 
which was merged with Eastern Air Lines in 1956. Capital Airlines, 
Delta Air Line, Eastern Air Lines, National Airlines, which was in the 
market, a joint application of eight large irregular carriers known. 
as the North American Airlines System. Northeast Airlines, Pan 
American World Airways, Resort Airlines, Riddle Airlines, Trans 
World Airlines, and United Air Lines. American Airlines, Braniff 
Airways, Northwest Airlines, and Piedmont Aviation intervened, but 
were not actually carriers competing for this route. 

As I said, Mr. Chairman, the Board’s decision was unanimous that 
there was a need for a third carrier to provide improved service. 
The Board did not find that the existing service was inadequate, 
but the Board did find that there was a need for improved service 
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on this very important market. And the examiner also had found 
this, as to the New York-Florida route, which was the main issue in the 


Fh the question of the selection of the carrier, which the examiner 
had ood for Delta, a majority of the Board, consisting of me, 
Joseph Adams, who was then a member of the Board, and member 
Minetti, found for Northeast, on the selection of the third carrier. 
A minority, consisting of members Gurney and Denny, favored the 
selection of Delta, as found by the examiner. 

I might say that in the process of this case all of the standards, 
which I have discussed, were considered and applied. That is why 
this is a very good illustrative case, both as to the need for additional 
service and as to the selection of the carrier. 

If the committee is interested, I think, perhaps, the epponabiiis.oF 
the standards, while it is spread at length in what is a rather extensive 
opinion, comprising 47 pages—if the committee is interested in how 
these standards were applied by the majority, and by the minority in 
the dissenting opinion, I believe a reference to the syllabus in this case 
would provide the quickest analysis to the application of the stand- 
ards, rather than attempting to read the entire decision. If the com- 
mittee so desires, I can refer briefly to the syllabus of the case and the 
standards that were applied. 

The Cuarrman. I think if you could give a brief explanation, it 
would certainly be helpful. 

Mr. Durrez. Well, referring to the syllabus, I might say, as pre- 
pared by our opinion-writing division, which represents a summary of 
the Board’s decision—— 

The Cuairman. What is the docket number of that case? 

Mr. Durrer. Docket No. 3051, New York-Florida case, decided Sep- 
tember 28, 1956. 

The authorization—in other words, the question of whether addi- 
tional service is required—the authorization of additional air service 
was found warranted in order to provide improved service between 
important cities in the Notheast and in Florida where the available 

¢ potential is sufficient to support multiple carrier service. That 
is, additional air service to that already being provided by National 
and Eastern. In this, the Board was unanimous. 

The development of a sound national air route structure requires 
that in selecting the carrier or carriers to provide new and additional 
air service, consideration be given to the applicants, relative route 
strength and their need for subsidy assistance for present and future 
operations over their current routes. The application of this stand- 
ard, as stated—the Board was divided 3 to 2, as I have said. 

The award of a New York-Florida route will strengthen any of the 
as herein in view of the enormous potential of the route and at 
the same time result in the necessary improvements in air transpor- 
tation. 

The extension of Northeast Airlines route south of New York to 
Miami, Fla., via intermediate points specified in the syllabus it was 
found required by the public convenience and necessity. Northeast 
is the smallest trunkline and the only one currently requiring subsidy 
assistance. It has received less in the way of strengthening route 
awards than any of the grandfather or trunkline carriers, and unless 
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strengthened in this proceeding, will continue to be a drain on the 
Federal Treasury for the foreseeable future. The route awarded 
Northeast will increase its traffic density per station and its avera 
length of haul to compare favorably with the medium-sized trunks 
so that it should become a self-sufficient carrier and thereby provide 
an annual subsidy saving to the Government and the Federal Treas. 
ury of over $114 million. 

This, I believe, was what I called strengthening the weak carrier 
standard. 

I refer to another standard, beyond benefits. Here the majority 
found that the new route awarded Northeast provides additional air 
service between the important northeast and Florida cities, (b) needed 
new one-carrier service between the New England cities at points 
south of New York, and (c) improved intraregional service for New 
England. 

That is the beyond-benefit standard. 

Now, the standard of diversion 

The Cuarrman. What was that standard you just explained? 

Mr. Durrer. It is what we call the beyond-benefits standard. 

In other words, Mr. Chairman, this case involved service from New 
York, roughly, to Miami. But in considering the selection of the 
carrier, the Board—and it has done this in other cases—the majority 
of the Board considered what you might call the backup traffic in the 
New England States north of New York. That is what we call the 
beyond-benefit standard. 

The CHarrman. I see. 

Mr. Durrer. Northeast will initially divert less traffic. On the 
diversion standard, the majority of the Board found Northeast will 
initially divert less traffic from National and Eastern than any of the 
other passenger trunkline applicants, which is a factor in selecting 
Northeast. 

Normal traffic growth, exploitation of long haul markets other than 
New York-Miami, and route improvements granted National and 
Eastern herein in this case, should go far to offset the traffic lost to 
Northeast. 

On the standard of fitness, which I have discussed, Northeast was 
found fit, willing, and able to provide transportation over the new 
route to comply with the act and the Board’s requirements thereunder. 
The relationship of Northeast to Atlas Airlines, which, actually, had 
a very substantial stockholding interest in the Northeast Airlines, was 
found no bar to the route award on the issue of fitness. 

In this case, because of the unusual character of this award, Mr. 
Chairman, the Board awarded this route to Northeast for a temporary 
period, 5 years, in view of the substantial change in the character of 
the carrier’s operation and the conceded risk that the Northeast might 
not accomplish the results expected in terms of service and in subsidy 
reduction. Therefore, the majority of the Board voted for a tempo- 
rary certificate for 5 years. 

On the question of diversion, Pan American World Airways appli- 
cation for a northeast-Florida route was rejected because of the seri- 
ous adverse effect it would have on National and Braniff, because the 
principal service benefits to be realized from the granting of its appli- 
cation can be otherwise obtained. 
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On the question of integration of the system, selection of the Delta 
Airlines was found by the majority as not warranted on the ground 
that Delta was now in the New York-Miami market as a result of the 
Board’s decision in the additional Southwest-Northeast Service case. 
The latter decision did not tend to place Delta in the New York-Miami 

arket. 
ad think the Board went on and discussed the disposition of the other 
carriers on the basis of the standards. 

Capital Airlines was denied the route because it has a lesser need 
for route improvement than Northeast. The application of Riddle 
Airlines, Resort Airlines, and Trans-American Airlines was denied, 
because they did not offer any new one-carrier service benefits. They 
would deprive the bulk of New England communities of needed 
service and would preclude the possibility of subsidy savings which 
could be effected through granting the application of Northeast. 

The Board further found that there was no need for a fourth 
carrier in this market. 

The Board found, as I have said, that the record of Trans- 
American’s past conduct in disregard for requirements of the act 
would not warrant a finding that Dring Anita was a willing and 
able carrier within the meaning of the act. 

From here on, Mr. Chairman, the syllabus and the opinion deals 
with the numerous applications for extensions, removal of restric- 
tions, the imposition of restrictions, and questions of diversion involv- 
ing other markets which were supplementary to this main route case. 

I have been referring to what the majority found. 

Members Gurney and Denny dissented. 

And while in this area, particularly, since we have a dissenting 
opinion, I trust they will correct me if I have hitherto or hereafter 
made any construction of this case with which they disagree. 

But I think, basically, members Gurney and Denny, while they 
concurred in the need for additional service, dissented on the selection 
of the third carrier because it was on the question that we have dis- 
cussed, the standard of the fitness of the carrier, and the integration 
of the system. 

I think the major thrust of both Senator Gurney’s and Colonel 
Denny’s dissent was that Northeast was not the best carrier, the most 
fit carrier, to select for this route. I believe they concurred with the 
examiner’s decision on Delta. 

In that area, perhaps Senator Gurney might expand on the appli- 
cation of the standards of the Board, as he, for the minority, applied 
those standards to this case. 

Mr. Gurney. I would like to very much, Mr. Chairman. 

The Cuarrman. All right, Senator. 

~ Mr. Gurney. Mr. Chairman, I do not have our dissent in front of 

me. I could have it, but I have not spent any time in briefing it 
down. So, from memory, I will give our reasons, most important 
reasons, for dissenting in this case. 

No. 1, I will say that the hearing on this case lasted a long time. 
One of our best examiners was assigned to the case, and his report 
was in favor of Delta Air Lines. 

Delta Air Lines, having previously been certificated to New York, 
therefore they were in the two terminals, New York and Miami, and 
other Florida points, as well as points in between. 
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The force of the examiner’s recommendation, I am sure, was that 
additional nonstop service was needed between New York and 
Florida points right away. That was his conclusion; that was the 
conclusion, I believe, of the whole Board; certainly it was the definite 
conclusion of Colonel Denny and myself, that the service was neede@ 
immediately, nonstop service. 

Basically, too, we knew that the custom of the people in New Eng- 
land, as well as the custom of people in Philadelphia and surround 
areas, was to come into New York and there they would get more 
schedules, leaving at most any time of the day or night, for the point 
they wanted to go to. 

herefore, we felt that the New England people, who certainly had 
a right to good service to Florida or any other point they wanted to 
go to, could get it from New York. But the main point was that the 
service was needed now, that is, in the fall of 1956. 

Before the season opened, the Florida tourist season opened around 
Christmastime and immediately thereafter in January, we felt the 
record showed that Delta was in position to put four-engined pres- 
surized planes immediately on the run, and, therefore, they were in the 
best position to give what was definitely established as the immediate 
need and the continuing need after that time, for they were well 
enough financed so that we knew they would be having the modern 
planes as they came along. 

I think our next big point was that Northeast Airlines, through the 
years, the years prior thereto, had had great experience in running 
what was really a local service line. They did not have the man 
ment that knew how to compete in the big-airplane market, that, ijn 
four-engine nonstop market, and sufficient to compete on equal terms 
with the established airlines, National and Eastern. 

Now, as a matter of subsidy, we felt that it would not put Northeast. 
into a nonsubsidy position. Their subsidy at that time was in a mini- 
mum amount for the territory in New England which was really ona 
local service carrier basis, although it was called a trunk, the Chairman 
mentioned it as being a regional line, and I believe it was. 

But the subsidy, my memory tells me, was less than a million dollars 
a year. 

as that time—well, the evidence in the case was that Northeast 
would go into this Florida market and run it on a nonsubsidy basis. 
That has been adhered to by the management of Northeast; I must be 
fair on that. 

But, taking away the management’s efforts from the local region in 
New England has spread their efforts to the extent that the subsidy in 
the old part of Northeast Airlines’ system has increased substantially. 

Losses—— 

Mr. Durrez. Mr. Chairman, I don’t want to interrupt Senator Gur- 
ney. As I understand it, this committee is not interested in my argu- 
ing the merits of the majority decision—— 

r. Gurney. I will be glad to stop there. 
Mr. Durrze. Of his arguing the merits of the dissents. I have not 


attempted to do so. I have attempted to explain to this committee 
how the Board applied the standa the majority, what standards it: 


applied, not to determine the standards. 
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I believe Senator Gurney has been explaining why the jolnariey de- 
termined that on the question of fitness of the carrier, that Delta 
rather than Northeast was the fit carrier. 

Mr. Gurney. I will leave it at that point, Mr. Chairman; I will be 

Mr. Durrer. I don’t believe that this committee wanted a statement 
as to our feelings. 

Mr. Gurney. Mr. Chairman, I will be glad to leave it at that point. 
The dissenters first did not believe the management understood the 

tion of a route well enough to compete with the existing car- 
rier. We did not feel they were properly financed. They didn’t make 
a showing that they would be able to buy airplanes that could meet the 
immediate need. 

It was a difference in judgment as to which carrier could best do the 
job—management, financial ability, know-how—and we believed the 
record showed that Delta was in much better shape to accomplish the 
objectives of increased proven need for nonstop service from New 
York to Florida. 

Ithink I will leave it at that. 

The Cuamman. Obviously, Senator, the minority views, as you and 
Colonel Denny decided the matter, on the principles which you have 
just mentioned——. 

Mr. Gurney. On all the principles of — 

The Cuarmman. On the basis of that, without giving credence to 
the so-called standards that Mr. Durfee has been Ssanine here all 


morning. 

Mr. ae No; I would say we went right down the line on the 
standards he has mentioned. It was a difference of opinion as to which 
carrier met those standards best. 

The Cuarrman. I see. 

Mr, Gurney. He has accurately given you an outline of what the 
standards are that the Board considers in all route cases. 

The Cuarrman. I am sure that it was a very highly competitive sit- 
uation, and I know a lot of things anes rom all the information 
that came out in the consideration of the case, and obviously, in discus- 
sing it here this morning, there are still some highly competitive situ- 
ations that prevail. 

I think that is one reason why this case probably is about as out- 
standing an example of the application of the standards and criteria 
which finally brought the decision which selected the carrier. 

I hope there will be a few minutes for some questions. 

Did you have some other questions regarding it that you had in- 
tended to raise at this time, either of you? 

Mr. Gurney. I don’t know as I would pick the Northeast case as 
the example to give to the committee this morning that seems to app] 
most generally over the United States in the domestic routes, for all 
the Board agreed in this Northeast case that extra service was needed. 

Now, we come to the matter of competition and the necessity for 
adding an additional line or multiple lines where there is now dual 
service, and there we have a difference of opinion as to the need for 
multiple carriers. 











5588 REGULATORY COMMISSIONS AND AGENCIES 


Taking up the matter of adding more carriers than some of the 
Board members believe are necessary, to the point where the diversion 
hurts the existing carriers to such an extent that they are not in posi. 
tion to properly finance the needed equipment in this modern a 
poses a problem. Those kinds of cases, I think, would be more near 
to what the Board is now considering. 

Mr. O’Hara. Mr. Chairman, might I ask a question of Senator 
Gurney ? 

Senator, it is my understanding from Chairman Durfee’s statement 
that the Board is agreed upon a set. of principles on which there is no 
disagreement in the Board. It is a matter of the weight which js 
given to certain elements of those principles in which there arises g 
difference of opinion on the final disposition of these matters. Is that 
correct ¢ 

Mr. Gurney. That is correct; yes, sir. 

Mr. O’Hara. And what you speak of asthe effect of, first, whether 
there is adequate airline service to the public, and then when, as you 
had in this case, you had two carriers already in competition, the ef- 
fect of adding the third one had to be considered as affecting not only 
the third carrier but what it did to the other two carriers. You had 
to consider that; isn’t that correct? 

Mr. Gurney. That is right. 

Mr. O’Hara. And that comes up in these cases, I suppose, every 
time you have a competitive situation like that which is involved. Is 
that a fair statement ¢ 

Mr. Gurney. That is. 

The Cuarmman. As a matter of record—in these rather interesting 
and highly competitive cases, do you usually have a divided Board! 

Mr. Durrer. I haven’t arrived at any compilation on that. We 
have unanimous decisions; we have 3-to-2 decisions, and we have 4- 
to-1 decisions. I wouldn’t say we usually have a divided Board; No. 

Mr. O’Hara. We would have some sympathy with that in this 
case. [ Laughter. | 

The Cuatrman. Is there frequent cause for a member of the Board 
to disqualify himself in any particular case? 

Mr. Durrer. No, sir. 

The Cuatrman. You have not had to wrestle with that problem? 

Mr. Durrer. No, sir. We have occasions where a member does not 
participate. I might say that is another matter that we might bring 
up here—and that is, we have five members on this Board. The con- 
duct of international route negotiations with foreign countries, what 
they call a bilateral air agreement, is actually conducted a by 
the State Department, representing the executive branch, much in 
the areas of national policy. 

The Board, in the area of economic questions—it has been neces- 
sary for a member of the Board, at least one member of the Board, 
to actually participate in these negotiations. Frequently that partici- 

ation has lasted long enough so that he has been unable to participate 
in listening to oral argument. In that area, the member—unless we 
have a tie vote where he has to participate to break the tie—the mem- 
ber does not participate. 

There are a number of other areas in which members of the Board 
are compelled, for business reasons, to absent themselves because of 
conferences with or relating to— 


TTR NI TE 


ar 


or 
u 
f- 
ly 
ud 


ot 


at 


oy 


Mm 


‘i 
te 
ve 


rd 
of 


REGULATORY COMMISSIONS AND AGENCIES 9089 

The CuatrMAN. I think the one you just mentioned is altogether— 
isn't it a matter of fact that they so seldom pay any attention to the 
recommendation of the Board, anyway, in connection with those 
matters of foreign airlines coming into the country? 

Mr. Durrer. Well, Mr. Chairman, in my experience in the negv- 
tiation of bilateral air agreements, it is the responsibility of this 
Board to evaluate the economic consequences of this proposed agree- 
ment on the U.S. international carriers. Basically, negotiations of a 
bilateral agreement usually follow a pattern of agreement which is 
known as the Bermuda type of agreement, which was the first agree- 
ment of this type after the Chicago International Convention on this 
subject in 1946. The Bermuda Convention prescribed the standards 
of the Bermuda case—that original agreement. It arrived at stand- 
ards which have generally been followed. 

Within that area, it is the responsibility of the Board to evaluate 
the economic consequences. Basically, in negotiating these agree- 
ments, there is what is generally referred to as a quid pro quo sit- 
uation. I might say a less polite term for its might be “horse trad- 
ing.” I think that is a term that the State Department, uses. 

a * whether you call it quid pro quo or what, it is a question of who 
gets so much quid and who gets so much quo. 

The Cuatrman. I have juust had submitted to me from Time mag- 
azine—I do not see the date on it—but from that, Business Week, 
and Newsweek, a discussion of this entire matter. It seems as far as 
Latin America is concerned, our planes are just about to get put out 
of business, as 

Now, whether these reported news articles are correct or not, it is a 
strange situation of these news weeklies writing, I suppose, simul- 
taneously—one was November 8; one was November 10. I don’t 
know when that was; it must have been about the same time. It isa 
very serious thing, according to this information. 

. Durren. I might say that has been the subject of an extensive 
inquiry by the Senate Committee on Interstate and F orsign Com- 
merce shortly after the negotiation of the KLM with the bilateral 
agreement with Holland. It is a very troublesome and contentious 

uestion. 

. But to get back to your problem. I would say that the presence 
of a Board member and the presence of the Board staff in repre- 
senting the Board’s expertise and evaluation on the traffic market in- 
volved, questions of diversion of existing carriers, the need for the 
service, and solely within the economic area—I would say that I be- 
lieve it is the opinion of the Board that it is imperative that the Board 
be represented in such negotiations. 

As to the consideration which the State Department may choose to 

ive to the recommendations from the Board—as to whether the State 

partment feels that because of national or international considera- 
tions beyond the areas of economics, that is an area for the State De- 
partment to answer to the Congress. 

The Cuarrman. Notwithstanding the so-called IATA agreements 
as to rates? 

Mr. Dourrer. I am not talking about IATA agreements. 


The Cuamman. I know. Isn’t it a fact? You know what they 
are, 
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Mr. Dourree. Yes, sir. 

The Cuarrman. Notwithstanding that, isn’t it a fact there is dig. 
crimination between the rates which our carriers are permitted to 
charge and which are charged by the foreign carriers who operate jn 
this country ? 

Mr. Durreg. I don’t think there is discrimination between the rates 
which our carriers charge and which foreign carriers which operate 
in this country are concerned with—— 

The Cuarrman. Well, I oes out here one as an example in which 
our carrier must charge $473.40 and Aerovias Panama Airways only 
$209. If that is not discrimination, what is it? 

Mr. Dourree. I will correct that statement, Mr. Chairman. Par. 
ticularly in the South American area I might say that we are en- 
gaged in several negotiations with South American Governments 
where many of the South American carriers are now ignoring the 
rates generally agreed upon and prescribed by IATA, International 
Aviation Trade Association. That situation is currently of grave 
concern to the Board. 

The CHamman. Well, back to the basic question, though. As I 
mentioned a moment ago, in these matters of this kind you are con- 
sulted, you give the advice, but the result of it, of course, is a different 
situation, is it not? 

Mr. Dourrer. The negotiations, Mr. Chairman, are usually con- 
ducted through diplomatic channels. It is one country in negotiating 
with another country through the customary diplomatic channels that 
countries negotiate. It isn’t one Board negotiating with another 
Board. We participate; and I might say perhaps our participation 
could be said to be edvisory. 

The Cuarmman. Well, that is precisely the area I am calling atten- 
tion to—that so far as the trend is concerned, our carriers are having 
experiences that cannot be considered anything else but discrimina- 
tory. They are going down all the time, having to lay off people, 
while these other carriers are being given what, it seems to me, accord- 
ing to what I have heard heretofore—not only that, but this recent 
information as revealed in these three well-known magazines as to 
the condition that prevails down there, and the result of the whole 
thing and the upshot is that in these negotiations it looks like we are 
being negotiated out. That is the point. 

I know the Board cannot do much about it except to advise the 
economic situations. 

Mr. O’Hara. Mr. Chairman, I would like to say that over the years 
complaints we hear from our American carriers have been as the 
Chairman has outlined, and where, if they do have an agreement on 
rates, we haven’t won a contest yet, as I understand it, from the 
American viewpoint, on the matter of frequency of service, which 
makes al] the difference in the world between a foreign carrier who 
has, we will say, five or six flights a week as compared to the American 
carrier being restricted to one or two flights a week. And that while 
we on the agenda promote about 70 percent of the traffic, actually 
the American carrier is carrying only about 37 percent of it. Is that 
correct, Mr. Durfee? : 

Mr. Durree. I don’t know what is the total percentage. Mr. Mulli- 
gan of the Bureau of Air Operations can perhaps give us that. I 
might say the International Division is within the Bureau. 
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The CHarrMAN. That was your pen figure. 

Mr. Mouuiean. The North Atlantic figure? 

The CHarrMAN. That was North Atlantic, yes. 

Mr. Mutiican. Currently the US. carriers are carrying approxi- 
mately 40 percent of the total North Atlantic traffic. 

The CHAIRMAN. Well, now that has been on the decrease, then. 

Mr. Muuiican. That has been on the decrease; yes, sir. It was, I 
think, at one time as high as 65 or 70 percent. 

The CuatrmaN. And what is the result of the decrease? Is it a 
losing battle with the diplomats? Is that where we lose them? Is 
that the situation ? 

Mr. Mutzican. Well, I think the short answer, sir, is that over the 
period of the past several years, 5 years, more foreign carriers have 
entered the market, have been in a position to enter the market, and 
that whereas 10 years ago, if the United States was seeking authority 
to serve a given country in Europe, and it was agreed that the rates 
would be reciprocal, it was not too important, because at that time 
there was no carrier of that country in the market. 

That situation has changed. Specifically, across the North At- 
lantic today, I think there are 12 foreign-flag carriers operating, to 2 
US. carriers. 

Mr. O’Hara. Of course, it is common knowledge, and this com- 
mittee knows it, when you get a foreign carrier competing with an 
American carrier, the nationals of that foreign carrier do not fly on 
anything but the foreign carrier, and if — oe to be Americans 
of that nationality, they are made a great play to buy the foreign car- 
rier, to ride the old homeland carrier, and, of course, that cuts down 
the American flag carriers’ passengers. Is that a fact? 

Mr. Mutiican. Yes; toa degree that is true; yes, sir. 

Mr. Gurney. May I say something? 

Mr. O’Hara. Just a minute. While you are here, isn’t it a fact 
that we still generate about 70 poorest of the business; is that correct, 
Mr. Durfee, American carriers ? 

Mr. Durres. Mr. Mulligan. 

Mr. Muuuiean. I didn’t get the question. 

Mr. Durree. You mean percentage of business which is generated 
by the American traveler? 

Mr. O’Hara. Right. About 70 percent of it is American passengers ? 

Mr. Durrer. On the Atlantic market ? 

Mr. O’Hara. Yes; the Atlantic market. 

Mr. Durrer. That is about right. 

Mr. Gurney. Mr. Chairman, may I have a word there? 

On these bilaterals which have been in existence for a number of 
years starting in 1946 the basic agreement was that the country with 
whom we were making an agreement had a 50-50 route with the 
United States in the carrying of people to and from or as between 
the two countries. 

_In other words, the foreign countries believe they have as much 
right to carry the U.S. traffic, because they want to come to, for in- 
stance, Belgium, Netherlands, France, Italy, England. We call that 
third and fourth freedom traffic. Each country is supposed to gage, 
and it is agreed to in writing, gage its number of flights on the amount 
of traffic as between the two countries, each one having an equal right 
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to that traffic if it can get in there and sell themselves as the carrjer 
the people might want to select. 

That is basis of all our bilaterals with the foreign countries, and 
they agree to limit their flights to the traffic between the two countries, 

Mr. O’Hara. Well, Senator, isn’t it a fact that foreign governments 
are always trying to limit the frequencies of our American carri¢ 
and increase the frequencies of the foreign carrier flights which, o 
course, cuts right into the American carriers, and usually in these 
diplomatic negotiations that is determined under the State Depart- 
ment, is it not? 

Mr. Gurney. Well, on the number of flights, I believe the record 
will show that the American carriers have been able to have as many 
flights as they could justify with the traffic in between the actual 
countries, our country and the other foreign country. 

The Board and the State Department agree on the proposition that 
the carriers can put in a flight without predetermination of traffic, 
The other country can only object to excessive flights after a trial 
period has been run, and then could only limit the flights if they were 
excessive to the amount of traffic as between the two countries, the 
third and fourth freedom traffic. 

We have just concluded an arrangement with one country which 
gives us absolutely that right. In the past few years, we have had 
some difficulty with that country in wanting to predetermine the num- 
ber of flights. 

yee CuHarrmMan. We could go on and on with this discussion like 
this. 

Mr. Durrez. Before we leave the subject, Congressman O’Hara, it 
might be well to point out that this Board presently has no authority 
from the Congress to regulate international rates, either for U.S. car- 
riers or foreign carriers. We have requested that authority from che 
Congress in our legislative program. 

The Cuarrman. You mean you do not have any authority to regu- 
late the rates of our own carriers overseas ? 

Mr. Durree. Yes, sir. 

The Cuairman. That is what I thought. 

Mr. Durree. Our authority lies—our carriers go to an [ATA Con- 
ference. Before they go they sit down with the Board and we tell them 
what we think the rates should be, and we feel implicit in that confer- 
ence is the fact that we expect them when they go to this carrier 
conference, International Carrier Conference, to present the position 
of the Board as to rates, present it for us fully, because the check 
which we do have on this is that the agreement which our carrriers 
make in IATA rate conferences is subject to the approval of the 
Board. We can disapprove the agreement and throw the whole situ- 
ation into an open rate war. 

I think the Board has been quite successful in this respect. But, 
nevertheless, we don’t feel that we have been successful enough. We 
recommend to the Congress that we be granted authority to regulate 
international rates not only of our own carriers to foreign countries, 
but of carriers coming from foreign countries to this country. 

Mr. O’Hara. Of course, many of the foreign-flag lines are owned by 
the government, or substantially owned by the government, where ours 
are upon the individual carriers system under the capitalistic plan of 
our country. 
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But it is rather ironical that you have no authority to fix rates except 
as to veto them, and yet you are called upon to subsidize our own flag 
carriers if they have income which is not sufficient in that situation ; 
isn’t that correct ? ‘ ‘ 

Mr. Durrer. The situation with South American governments is 
because some carriers do not belong to IATA; we have bilateral agree- 
ments with some of them but not all. They are lowering the rates, 
eutting the rates below a compensatory figure; so we do need that 
guthority which the chairman has discussed; we need it very badly. 

The CHARMAN. The authority to determine rates of foreign 
carriers ¢ , 

Mr. Durrer. Coming into the United States. 

The CHarrMan. Coming into the United States? 

Mr. Durfee. That is right. 

The CuatrMan. The foreign government will fix the rates of our 
carriers coming into their country; isthat right? — i 

Mr. Durrer. They generally have that authority, but those foreign 
earriers of consequence traveling in the North Atlantic or Pacific 
belong to IATA, and so far IATA machinery has held up in those 
areas. It has only broken down where we have non-I[ATA carriers in 
South America, for instance, and possibly some other sections of the 
world. 

The Cuarrman. I think we had better get back on the track. 

Mr. Durrer. Mr. Chairman, I think when this subject was intro- 
duced, that I was pointing out that while certainly it cannot gener- 
ally be said that members of the Board have disqualified themselves in 
participating in decisions of the Board, they are frequently not avail- 
able and not participating in decisions because of other important 
duties, and this is one of the areas which I might say is increasingly 
encroaching upon the time of individual members of the Board. 

Mr. Chairman, are there any more questions in this area of the 
standards applied in the New York-Florida case? 

The Cuatrman. Mr. Lishman, do you have some questions ? 

Mr. Lisrman. A few questions on the New York-Florida case. 

Mr. Durrer. Yes, sir. 

Mr. Lisoman. Mr. Chairman, you testified that during the period 
April 3 to August 3, 1956, was the area of what you called the 
greatest pressure upon the Board. 

Can you estimate the number of communications received by the 
Board members in writing containing ex parte representations in 
favor of one of the applicants, one or more of the applicants? 

Mr. Durrer. Do you want to go into the question of standards? 
If we are going into this question of influence and pressures; I am 
ready, Mr. Lishman. 

Mr. Lisrman. But in your testimony concerning standards, you 
referred to this area as the area of great pressure, and I would like 
tohave that clarified. What kind of pressure? 

Mr. Durrer. Well, pressure is, I suppose, synonymous with pres- 
sure, we might use the term “improper influence.” 

When we talk about attempts to influence the Board, we should 
also add the words “improper attempts,” or “improper influence.” 

In this case I used the period April 3 to August 3.. April 3 was the 
date the examiner issued his decision; August 3, or August 2, was 
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the date on which the Board reached its final vote, a 3-to-2 vote jp 
this case. 

It is usual not only in this case, but in other cases, when the exam. 
iner’s decision is issued, the matter then, as Mr. Brown has explain 
goes to the Board. Exceptions to the examiner’s decision are filed, 

riefs are filed, and oral argument is held. 

It is usually during this period that most of the questions of undue 
influence occur. 

In this case I would say that it was not confined to any geo aphical 
= think the influence area extended all the way from ‘Meine to 

orida. 

Mr. Lisuman. You had 21 applicants? 

Mr. Durrer. Yes, sir; there were 21 city and carrier applications, 

Mr. Lisuman. Applications. 

Mr. Durree. Ten carriers competing with two existing carriers, and 
therefore, I wouldn’t want to point out any particular State or area, 
It would be difficult to generalize about that. 

Certainly, a great many communications were received by me and, 
as I am informed, were received by the other members of the Board, 
and particularly during this period. 

Mr. Lisuman. Did you receive many phone calls of this nature 
during that same period ? 

Mr. Durrez. I think I received some phone calls. We received 
letters and we received personal verbal communications. 

I might say, Mr. Lishman, that this area was very thoroughly 
explored. It was explored by the Securities and Exchange Commis. 
sion; it was explored by the Justice Department; it was explored by 
the FBI; it was explored by a subcommittee of the Senate Commit- 
tee on the Judiciary, I believe, on Government operations, an inves- 
tigating committee headed by Senator Jackson, on both the question 
of leaks and pressures. 

I do not believe that the record developed over this series of inves- 
tigations, which were certainly intensive, and no stone was left 
unturned, I am sure, I do not believe that the record as developed 
and as perhaps summarized in the report of this Senate committees 
to which I have referred ever found any instance where any Board 
member, while he may have been subjected to such influence, any 
instance of where there was any proof of where any Board member 
acceded or submitted to such influence. 

I might say for myself and the rest of the Board that the con- 
trary was true. 

Mr. Lisuman. Mr. Chairman, may I inquire as to what you or 
the other members of the Board did with communications containing 
these ex parte representations? What did you do with these com- 
muncations? 

Mr. Durrez. Those communications which were addressed to me 
as the Chairman or addressed to the Board were placed in the public 
files. They are there today; all of the written communications are 
there today. That is what we did with them. 

Mr. Lisuman. Did it appear from the volume of these ex parte 
representations that they were fomented by the airplane applicants 
in the proceeding ? 

Mr. Soene. ir? 

Mr. Laisuman. Will you repeat that question, please? 
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(The question referred to was read by the reporter.) 
Mr. Durrer. That is a conclusion which you would have to jum 
because nobody sending these letters said they were fomented. 
hat many of them, and I think we have about four 
yolumes of communications in this case, which would probably pile 
up to at least 8 or 10 inches—— 

The CuHarrMAN. What is that? 

Mr. Durree. I think we have four volumes of correspondence. 

The CHarrMAN. Four volumes of correspondence ? 

Mr. Durrer. Ex parte, what could be called ex parte communica- 
tions addressed to the Board, on the merits of this case. 

The CuarrMan. Was that — 

Mr. Durrer. And specifically, I might say on the merits of par- 
ticular communities receiving service, and in a large number of cases, 
on the merits of a particular airline as being best qualified to furnish 
the service. 

Mr. Lisuman. Mr. Chairman, with respect to the telephone con- 
yersations between you and the sources of this ex parte pressure, what 
happened with respect to those conversations? Did you have indi- 
cated in the record that such telephonic ex parts representations had 
been made ? 

Mr. Durree. I did not, Mr. Lishman. I might say that I think so 
far as I am concerned, and I think the previous investigations in- 
volving each member of the Board in this very case is relevant, that 
the members of the Board, upon receiving such telephonic communica- 
tions, which usually commenced with and sometimes concluded with 
amere inquiry as to the status, procedural status of a case, “When will 
this case be decided ?” “I am very much interested in the case; I would 
like to know when the Board will reach a decision,” “When will the 
Board reach oral argument?” that type of status inquiry, I believe 
we generally attempted to answer the question. 

en, in some cases, a person on the telephone then expanded fur- 
ther into an attempt to discuss the merits of the case, I can say for 
myself, and I am positive I can say it for the rest of the members 
of the Board because I say this has been pretty thoroughly explored 
already, has been: 

The CHamRMan. Well, now, it has been thoroughly explored, as I 
assume, Mr. Durfee, from the standpoint of finding out whether or 
not anything happened that should not have happened. 

You talk about the FBI and the Department of Justice, and so 
forth—— 

Mr. Durree. I was about to say, Mr. Chairman 

The Cuarrman (continuing). To find out if anything happened 
that should not have happened. 

Has it been explored with a viewpoint of trying to correct the 
situation ? 

Mr. Durrer. I think the Jackson committee was attempting to ex- 
plore that situation in an effort at remedial legislation, and I think 
at the conclusion of the hearings Senator Jackson, and I believe 
Senator Yarborough, introduced a bill before the Senate Judiciary 
Committee upon which we testified, recommending legislation in the 
form of declaring it to be a crime, first, for any party to attempt this 
type of influence; second, for any Board member or member of the 
staff of the Board to accede to such influence. 
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With reference to the telephone communications, Mr. Lishmap 
when you get beyond the area of a status inquiry, what is the status 
of the case, I believe the Board by its own code of ethics which we 
have, and so far as I know the Board and its staff have adhered to 
have said just what I have said, “Just a minute, you are getting into 
the merits of this case. The case is pending before the Board, I am 
sorry, but I can’t discuss this with you.” 

If the person persisted, I have said, on occasions, “I am sorry, | 
have to hang up, 1 am busy.” 

The Cuamman. The Chair will declare a recess until 2 o'clock, 
at which time we will proceed into this which, as I see, gets into the 
other point that was going to be discussed during the hearing. 

(Whereupon, at 12 o'clock noon, the committee recessed, to recon- 
vene at 2 p.m., this same day. ) 


AFTERNOON SESSION 


The Cuamman. The committee will come to order, 


TESTIMONY OF HON. JAMES R. DURFEE, CHAIRMAN, CIVIL AERO. 
NAUTICS BOARD, ACCOMPANIED BY CHAN GURNEY, G. JOSEPH 
MINETTI, HARMAR D. DENNY, LOUIS J. HECTOR, JAMES X. 
JULIANA, ROBERT C. LESTER, WILLIAM KLOEPFER, JR., CHARLES 
T. DONNELLY, FRANCIS W. BROWN, WILLIAM J. MADDEN, M. ¢. 
MULLIGAN, JOHN W. DREGGE, OSCAR BAKKE, FRANKLIN MX. 
STONE, JOSEPH B. GOLDMAN, ORAL D. OZMENT, ROSS I. NEWMANY, 
JAMES ANTON, ROBERT M. JOHNSON, FRANCIS H. McADAMS, AND 
JAMES T. HUGHES, JR.—Resumed 


The CuarrMan. I want to welcome back to the committee our col- 
league and member of this committee who has not had the privilege 
of being with us recently, Mr. Bennett of Michigan. Mr. Bennett has 
gone through an election there. He says he has had a pretty strenuous 
samnipeign. We observe the results of it, and we are glad to welcome 
you back, and congratulations on your election. 

Mr. Bennett. Thank you very much, Mr. Chairman. I am very 
happy to be back. 

The Cuarrman. That is probably the understatement of the day. 
Of course, it will be noted dethane will come up in January, and Mr. 
Bennett will become the ranking member on his side of this com- 
mittee. I am sure he and I will 
during the next 2 years. There may be mixed in with it a few con- 
troversies. But I am looking forward to it, John, with a great deal 
of interest. 

Mr. Bennett. SoamI. 

The Cuarrman. When the committee recessed at the noon hour, we 
were about to go into the third and final policy discussion by the 
Board, and Mr. Lishman was going to ask some questions with ref- 
erence to the particular case used as an example in the application 
of the standards and so forth this morning. 

Now we want to proceed in an orderly fashion, and, of course, as 
always, and I assume that probably, Mr. Lishman, you had some more 
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questions you wanted to ask in connection with the Northeast appli- 
cation. 

Mr. Lisuman. I have three or four questions. 

Mr. Durrer. Mr. Chairman, before we get into this rather engross- 
ing subject, lest I forget about this, yesterday, in response to interro- 

ation by the committee, we stated that we were advised that the Civil 
Raine Commission, the Commission itself, had voted on our request 
for new supergrades as authorized specifically—the committee in con- 
sidering the Federal Aviation Act, the Committee on Interstate and 
Foreign Commerce, and the Appropriations Committee. I believe 
we advised the committee that we understood that our staff and the 
Commission’s staff were considering this today, and that we would 
report before the conclusion of today what the result of the action 
taken was. 

I am now advised that we were misinformed. The Commission it- 
self has not voted on the Board’s recommendations as to allocation 
of the supergrades which were voted to us by the Congress during 
the last session. However, if the committee wishes that information 
when it is finally determined by the Commission, we can submit it 
at a later date. We are not in a position to supply it now. 

The CuarrMan. Very well. The committee is going to follow it 
with a great deal of interest and if, within time, the matter is not 
taken care of as the Congress provided, then it will be our purpose to 
look into it and see just why. 

Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Chairman, when the Commission and members 
of it received what amounted to approximately four volumes, as you 
have described it, of ex parte communications with respect to the Vew 
York-Miami case, did you think that that was the result of organized 
pressure by anyone? 

Mr. Durrer. Mr. Lishman, I could not answer that question. It 
would be pure speculation. It would be pure conjecture. And I don’t 
think—I am here under oath, and I would rather not 

Mr, Lisuman. Well, did the Commission authorize any investiga- 
tion of this extraordinary volume of ex parte representations to find 
its source, if it had a source, that was organizing it? 

Mr. Durrer. Did the Board authorize any investigation—by the 
Board itself ? 

Mr. Lisuman. The Board or any member of the staff of the Com- 
mission ? 

Mr. Durrer. Mr. Lishman, the first thing the Board was concerned 
about, following the meeting on August 2, in which we arrived at the 
conclusive vote on the New York-Florida route—I might say that the 
Board continued to deliberate on this case until, I believe, August 3. 

There were many other issues to be resolved in this case besides the 
New York-Florida Route case. And, on August 2, which was the night 
we voted—I might say the reason we had a night meeting was that we 
were conducting hearings during the daytime on the Grand Canyon 
accident. But, following the vote that evening, August 2, it appeared 
to the Board and became evident to the Board by August 5, and cer- 
tainly by August 6 and 7, that there was a great deal of unusual mar- 
ket, stock market activity in Northeast Airlines—specifically, I be- 
lieve, on the day following our vote. Whereas the day before we 
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voted, 500 shares were traded on the market; August 3, 24,000 shares 
were traded on the market, as reported to us by the Securities and 
Exchange Commission. 

And it was at that time, Mr. Lishman, that the Board became cop- 
cerned. 

I called Mr. Armstrong, who was then the Chairman of the Securities 
and Exchange Commission, and asked him if he could investigate this 
unusual activity in Northeast stock. I told him what had happened, 
The SEC then—he told me that they could investigate it. The Board 
then met and the Board authorized an investigation. The Board later 
authorized an investigation by the Justice Department and the FBI, 
of this entire matter, including the leak or any other undue influence, 
improper pressures. 

Those were the two specific actions which were taken by the Board 
in the way of authorization of investigation arising out of this mat- 
ter. 

The Cuarman. What was the other? One of them was the degi- 
sion announced. 

Mr. Dorrer. The first investigation which the Board authorized 
was to request the Securities and Exchange Commission to investigate, 

The Cuarrman. Yes, I know that. 

Mr. Durrer. The second was that the Board authorized specifically 
the Chairman to go to the Department of Justice and request that the 
FBI and the Justice Department request they investigate this 
situation. 

Mr. Lisuman. Mr. Chairman, I notice, looking over the annual 
reports of the Board to Congress, for a number of years you made 
recommendations for enactment of civil sanctions which may be 
imposed upon violators of the act or the regulations; is that correct! 

r. Durree. Yes, sir. 

Mr. Lisuman. Now, assume that included in this four volumes of ex 
parte representations were representations that obviously came from 
1 or more of the 12 airline applicants. What sanctions would the 
Commission have available to take care of that situation ? 

Mr. Durrzr. We have no sanctions today except suspension or 
revocation of the airlines certificate. That is why we have sought 
this legislation. 

Mr. Lisuman. In other words, if you received ex parte communica- 
tions from an applicant airline, as you undoubtedly did in this case— 
is that not correct ? 

Mr. Durree. Not from an applicant. I don’t know of any airlines 
themselves that wrote to us ex parte. 

Mr. Lisuman. Did you ascertain whether any airline caused some 
of these ex parte representations to be made? 

Mr. Durrer. Not in this particular case ; no. 

Mr. Lisuman. In other cases, have you ? 

Mr. Durree. Yes, sir. 

Mr. Laisuman. Well, what do you do when you find that an airline 
applicant has made ex parte representations and, as you say, you have 
no civil sanctions which can be imposed—what did you do? 

Mr. Dourrer. I can think of specific examples that have occurred 
since I have been Chairman. I don’t know what they did before that. 
We have examples in the record where an airline or airlines, for 
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example, have sent communications to their stockholders, ointin; 
out that the airline had pending a certain route case before the Civi 
Aeronautics Board, the importance of this casé to the company, to the 
stockholders, and requesting that the stockholders contact people who 
could bring influence to bear on the Board—municipalities, Govern- 
ment officials, Members of the Congress. And when this has been 
brought to our attention, Mr. Lishman, the Board has considered the 
matter, and with the authority and approval of the Board, the Board, 
by the Chairman, has addressed a communication to—usually to the 

resident of the airline involved, calling this situation to his attention, 
calling to his attention the fact that this isa violation of the principles 
of practice which the Board has adopted, of which all the airlines have 
full notice and knowledge—the principles of practice which this Board 
has as to people who do business with the Board. And that the Board 
considers this as a violation of those principles. And that we expect 
the management to take appropriate action. 

In each case I can say that we have received assurance from the 
management that appropriate action was being taken, that there 
would not be a repetition of this kind of thing. 

That is what we have done. 

Mr. Lisuman. Well, Mr. Chairman, are you familiar with the 
fact the Department of Justice, in a brief submitted to the FCC, 
has recommended that where an applicant makes ex parte representa- 
tions that they be disqualified? Are you familiar with that? 

Mr. Durrer. Yes; I am. 

Mr. Lisuman. Well, do you believe that the recommendations of 
the Department of Justice could be feasibly adopted by your Com- 
mission, as a recommendation ? 

Mr. Durrer. As a generalization, Mr. Lishman, no, I think, for 
example, if you have an applicant for a television or radio station, 
one station, one city—consideration by the appropriate agency of dis- 
qualification of an applicant is one matter there. Or, let’s say the 
case I am talking about, where you have a trunkline which has an in- 
vestment already in operation of millions and millions of dollars, 
which has an existing route structure which is serving the public con- 
venience and necessity. Where you have a situation which, first, with 
the airline itself, a disqualification—if by disqualification you mean 
that the trunkline would be out of business—I think it would be a 
very drastic remedy to apply in such a situation. 

econdly, I would add that I think when you consider the incon- 
venience that the public would suffer as a result of such action, I 
think that is primarily what we have got to consider—the public 
convenience ait necessity. 

The Cuarman. If I might interrupt there. There are more people 
in one large metropolitan area that watch television than there are 
inall of the cities that ride any trunkline airline. 

Mr, Durrer. I think, Mr. Chairman, it is a great deal easier to 
determine, however, the disqualification, the party that is asking for 
a television or radio station, which is confined to one locality, and 
if you don’t give it fo that applicant, if you disqualify him, you have 
another applicant that will take it immediately. I think when you 
talk about disqualifying an airline, which has an existing route sys- 
tem, existing facilities, the whole integration of this route system— 


32090—60—pt. 1417 





5600 REGULATORY COMMISSIONS AND AGENCIES 


I think if you consider, the disqualification of one of the major trunk. 
lines of this country, because of conduct which concededly can be gaiq 
to be in violation of established principles of ethical conduct, I think 
I speak for the Board when I say that we feel that in most instances 
the remedy might be worse than the cure. 

The CuatrMan. Well, in order to be perfectly fair to you, you are 
suggesting that it be handled ‘in another way, besides revocation? 

Mr. Durrez. We have asked for the authority to impose eiyj) 
penalties, civil sanctions, short of revocation or suspension. We haye 
also supported, I might say, Mr. Chairman, the legislation proposed 
by Senator Jackson, which would make this a crime both for mem- 
bers. of the, Board and its staff to receive and be influenced by such 
representations or efforts to secure unauthorized information from the 
Board or its staff, or make it crime for any party before the Board 
to attempt to use such tactics. We have supported that legislation, 
We have testified in support of it. 

The Cuarrman. Well, while you are on that, if I might interrupt, 
again, here—— 

Mr. Lisuman. I am through with my questions, 

The Cuarrman. While you are on that, are you familiar with the 
ex parte section in the Federal Communications Act ? 

Mr. Durreg. Sir? 

The Cuarrman, Are you familiar with the so-called ex parte sec. 
tion in the Federal Communications Act ? 

Mr. Durree. Not precisely ; no, sir. 

The Cuarrman. Are you familiar with the recommendations which 
this committee has made to tighten up that section with reference to 
ex parte representations ? 

Mr. Durree. In general, I am; yes, sir. 

The CuatrmMan. Do you support that or not, or do you know? 

Mr. Dorrer. I think this is a matter, Mr. Chairman, of Board 

olicy, 
7 The CuarrMan. Well, I will put it this way —— 

Mr, Durreg. If I am testifying here as spokesman of the Board 
as to a matter of policy this important, I would like to know how 
the Board feels about it. At this stage, I don’t know whether the 
Board. supports that or not because we have not as yet reached any 
decision. 

The Cuatrman. May I inquire? Has the Board discussed or con- 
sidered the advisability of protection for itself of having some statute 
on the subject? You have just said you support the Jackson pro- 
posal. I don’t know what it is. From what you say, it must be a 

t deal like what. we have in the Federal Communications Act but 
in a limited way. I would like to call your attention to the fact that 
that has been in the law since 1952. There is a penalty provision 
to go with it in the act. There have been. many—well, the committee 
has found out, it is of record—ex parte contacts made and representa- 
tions in violation of that section. However, I have never observed any 


one instance when the Commission recommended any action to be 
taken or the Department of Justice taking any action, as a result of 
that particular section. 

Now, we learn, of course, by experience. And, to me, it is hard 
to understand why the particular provision of law has been ignored 
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over such a long period of time. If we have the same result from 
what you recommend in the Jackson bill, I cannot see that we have 
reached the problem, even by such drastic action. 

Perhaps in the consideration of this committee of these problems 
and what has pebpened this year and last, particularly as a result 
of these hearings, I hope in what the committee will decide to do that 
that will be pointed up more emphatically in the future, and I think 
the advice and suggestions of your Board that we have received from 
other regulatory agencies will be helpful. We want to do a con- 
structive job. ‘That is the position we are in in trying to reach the 
kind of legislation we ought to have. _ 

You say you have nothing else on this? 

Mr. Lisuman. No, sir. 

The CuarrMan. Now, in connection with the Northeast Airlines 
case, you said you have had presented to you four volumes, or you 
have had four volumes of communications. In addition to that, there 
were many telephone calls and personal contacts. Those volumes are 

retty thick volumes. What do you mean by a volume? Just a few 
letters? Can you give us a description of the extent of this? 

Mr. Durrer. I think I said that—I don’t know how thick the bind- 
ing is, but the pile would be between 8 or 10 and 11 inches. 

"Phe CuarrMan. In other words, the four volumes would include 
that estimate you have just given? 

Mr. Durrer. Yes, sir. 

The Cuarrman. Well, now, that is in the Northeast Airlines case 
alone ? 

Mr. Durrer. Yes, sir. 

The Cuairman. Those representations—were they from various 

ups, individuals, officials, and others, or did they come generally 
Ge we group or one source ¢ 

Mr. Durrer. I think they came from a very wide variety of sources. 
I think they came from—I would just say a very wide variety of 
sources. I wouldn’t attempt to particularize as to any particular 
area. 

The Cuatrman. Would you say that a lot of them came from just 
plain citizens ? 

Mr. Durrer. Yes, sir. 

The Cuarrman. Writing to the Board about the service of that 
particular community ? 

Mr. Durrer. Yes, sir. 

The Cuarrman. Would you say that they would come from certain 
organizations that may or may not have flees prompted by some of 
the applicants themselves ? 

Mr. Durrer. There were communications, a substantial number 
of communications, from chambers of commerce, municipalities, and 
organizations of that kind. 


Cuarrman. Would you say a lot of them came from Members 


of ss? 
Mr. hl There were a substantial number of communications 
from Members of the Congress; yes, sir. 


Pa AT REAN. Would you say any of them came from the White 
ouse 


You know of none personally that came from the White House? 
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Mr. Durree. I didn’t read all the letters, but they all came over m 
desk, and I think if one came from the White House I would hayg 
seen it. 

The CuarrMan. I have an idea that you would have. 

Now, you say that they did not come directly from applicants? 

Mr. Durresr. No, sir. 

The Cuarmman. That you know of. 

Mr. Durrerz. No, sir. 

The CuatrmMan. Did they come from anyone who went before the 
Board during the course of the hearings or during the course of the 
oral argument ? 

Mr. Durresr. I don’t think I could answer that question, Mr. Chair. 
man. 

The Cuatrman. You could not answer it? Did they come during 
the time that the case was being adjudicated ? 

Mr. Durrer. Yes, sir. 

The Cuarrman. All of these representations that you are speaking 
about, this tremendous volume that you had in that particular 
case—— 

Mr. Durrer. As I have said, I think that most of them came dur. 

. ing the period in April when the examiner’s decision came out, and 
August 2, when the Board voted, after oral argument. 

I would add one thing, Mr. Chairman: They came from so many 
directions, and in such volume, that I am not in a position to evalu. 
ate—I know I never made any effort to evaluate their cumulative ef- 
fect in any particular area or from any particular segment. 

The Cuatrman. Would you want to say whether or not they had 
any effect ? 

Mr. Durrer. For myself, I would say they had no effect. I say that 
even if I had been disposed, Mr. Chairman, to be influenced by them, 
I would say that they came in such volume and such a variety of di- 
rections, that if I tried to evaluate who had the most, I would have 
had to stop and take off a month to go through the file. 

But, for myself, I might say that I disregarded these communica- 
tions in their entirety and I can say that I tried to decide this case 
on the record, and I believe that that characterizes the opinion of 
every other single member of the Board who was sitting on the Board 
at that time. 

The Cuatrman. Mr. Bennett just calls to my attention the thought 
that these ex parte representations—did they favor one applicant or 
another, generally ? 

Mr. Durrer. In some cases—I won’t generalize about it, Mr. Chair- 
man. In some cases, the communications favored either more serv- 
ice—in some cases they favored the status quo as to the two existing 
airlines. In some cases, they not only favored more adequate serv- 
ice, the addition of another carrier, but specifically favored the selee- 
tion of a particular carrier. I won’t try to generalize about that be 
cause, as. I say, Mr. Chairman, I never paid a great deal of time or 
attention to these communications, principally because I didn’t have 
time to. 

The Cuamman. Well, did you have people who would want to talk 
to you personally about it ¢ 

Mr. Durree. Did I have people that talked to me personally ! 
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The CHarrMan. That wanted to talk to you personally about it? 

Mr. Durrer. Yes, sir. 

The CH#AiRMAN. Did you have people that wanted to take you out 
to lunch and talk to you about it? 

Mr. Dourrer. I had people that took me out to lunch and began a 
discussion of the subject; yes, sir. _ 

The CHarrMAN. Was that situation rather prevalent ? 

Mr. Durrer. You mean the situation—you are referring to the 
lunch situation ? 

The CHAIRMAN. Yes. 

Mr. Durrer. Well 

The CHarrMAN. Well, I don’t mean just for the lunch itself. I 
think that is picayunish myself. I am talking about the purpose of 

ing to get something out of you as a member of the Board. 

Mr. Durree. I am glad to hear you say that, Mr. Chairman, because 
our code provides there are such things as ordinary social amenities 
which a Board member can indulge in. And I think that most of us 
try to keep that on a more or less reciprocal basis. I bought a few 
lunches myself for people in the aviation business. 

But, I would say, that within this area that has happened. I won’t 
characterize it as being a prevalent situation. I would go further, Mr. 
Chairman, and say that however prevalent it was, it is not as prevalent 
now—it hasn’t been as prevalent since this investigation was instituted. 

The CuarrMan. Well, perhaps the committee has done some good, 
then. 

Now, I know that there is a lot of interest in this area, and I am 
asking for information. I hope you will understand that. These 
questions I am asking, I am very serious about. 

Has the Board had occasion to admonish anyone for such attempts, 
which are, of course, if not in violation of the law itself; the spirit of 
the law, and the code that you have adopted? Have you ever had 
occasion to have to admonish anyone for such attempts? 

Mr. Durree. Mr. Chairman, the Board itself, as I have said, where 
we have had occasions where we have found that airlme management 
addressed these communications to the stockholders, attempting to en- 
list their support, the Board has admonished the airline managements 
in that connection. I, and every member of the Board, I am in- 
formed, and, as I certainly believe, have admonished people that have 
telephoned or brought verbal communications, who have attempted to 
go beyond a mere inquiry as to the status of the case. I have ad- 
monished them that that was an improper area. 

I might say, Mr. Chairman, that I had not been here in Washing- 
ton very long when I was interrogated as to this particular case while 
appearing before a certain committee of the Senate. The record will 
show—I won’t say that I adminished anybody, but I did say that I 
thought that it was an improper—I did not think it was a proper area 
e inquiry at that time because this case was then pending before the 

ard. 

The Cuarrman. Now, Mr. Chairman, do you distinguish any dif- 
ference between petitions before you where they are contested, or there 
are several applicants in the comparative cases in the consideration of 
this area, than you do in an application for air service in an area where 
alr service is needed and there are no comparative or competitive 
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cases—the question of whether or not you are going to permit service 
at a particular station? Do you consider contacts of that kind in the 
same category as you do in these comparative contested cases? 

_ Mr. Dourree. Well, Mr. Chairman, I believe that in any route case 
involving the awarding of a certificate to a carrier, whether there is q 
competing carrier or not, in the particular area in which we have that 
situation, is with a local service carrier which has a monopoly within 
a certain regional area. Even in such a case, where there is no com. 
peting carrier opposing that application, I believe that that ig an 
adjudicatory proceeding. I believe that it calls for a determination 
of the application on the record. I don’t think that in that area ex 
parte representations are any more proper than they are in a con- 
tested case. 

The Cuairman. You think, then, the same principles should apply 
mene it is rulemaking, the field of rulemaking, or a comparative 
case 

Mr. Durrer. No, sir; I don’t. 

The CHarrman. You don’t think so? 

Mr. Durrerxz. I was attempting to say I think the same rules should 
apply in an adjudicatory case, whether it is a competitive case or not, 
By an adjudicatory case, I am talking about a ‘case as defined by the 
Administrative Procedure Act. But when you get into the area of 
rulemaking and ex parte communications, Mr. Chairman—I take it 
that is your question ? 

The Cuarrman. That is right. 

Mr. Durrre. Well, in the case of rulemaking, as defined by the 
Administrative Procedure Act, in general, I think it can be said that 
the Board there is acting more in a quasi-legislative than a quasi- 
judicial capacity. 

It is significant in this area, Mr. Chairman, that the Administrative 
Procedure Act, when we are making rules, requires notice to all infér- 
ested parties, But it does not require a hearing or an evidentiary 
record. As opposed to that, Mr. Chairman, we have the adjudicatory 
type of case, strictly, which we are talking about, a route case, in 
which certainly the Board is—its functions are more judicial, and 
under the Administrative Procedure Act we are required to furnish 
notice, conduct a hearing on an evidentiary record. It is generally, 
except in local service cases, an adversary proceeding between highly 
competitive parties. 

And, thirdly, we have an area which certainly, at least, with this 
Board, is an in-between area, between rulemaking and an adjudi- 
catory proceeding. It is an area which requires us to give notice to 
all parties, but does not require a hearing or evidentiary record. It 
usually applies to one carrier, but it may become an adversary or 
contested proceeding. I am thinking specifically of the power of the 
Board aid the act to issue exemptions to airlines to operate certain 


routes as authorized by the act in the case where the authority 
requested is to be operated to a limited extent, or under unusual 
circumstances. 

Where the act says that if the Board finds there is an undue burden 
placed on the carrier to comply with the Administrative Procedure 
Act, perhaps because of the limited extent or unusual circumstances 
existing, we are not required to hold an evidentiary hearing. 
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That same situation exists in the case of tariff suspensions. A car- 
rier files a tariff. A carrier suspends a tariff. That may become an 
adversary proceeding, but we are still not required to have a hearing 
or a record on it. ‘ni 

The approval of airline agreements, under section 412, is that type 
of proceeding. That is properly not an adjudicatory proceeding, as 
defined by the Administrative Procedure Act. Neither is the rule- 
making as defined by the act. And, so we have, at least in the case of 
our Board, to generalize, we have three areas to consider, the adjudi- 
catory proceeding, the rulemaking procedure strictly construed, and 
in this in-between area, where you can have a contested application by 
an airline, yet which the Congress itself does not require the Board 
to have an evidentiary hearing. 

It seems to me, Mr, Chairman, that the area of rulemaking—I might 
say our rulemaking activity is going to be considerably curtailed as 
of the 4th of January. But, let’s go back to the rulemaking activities 
of the Board the safety rulemaking authority of the Board, as an 
example, because that is the main area of the Board in the general 
rulemaking field. 

The CHairMAN. You are speaking because of the Federal Aviation 
Act of 1958? 

Mr. Durree. Yes, sir, safety rules. We are still in business on that. 
But, it seems to me, Mr. Chairman, that in a very quick response to 
your question, it does seem to be that in that area, if the Board is to 
satisfactorily perform its functions of rulemaking in an area in which 
the Congress itself has said we are not required to have an evidentiary 
hearing, we are not required to have an evidentiary record—we can 
have conferences, we can have informal meetings, the Board can have 
an ex parte discussion with one segment of the aviation industry— 
at least, we have done so. It seems to me that in that area, Mr. 
Chairman, the use of ex parte communications, if by ex parte com- 
munications we mean communications coming to the Board from 
one party without the presence of another party or without the oppor- 
tunity of the other party to examine the record, or to cross-examine 
or object—I believe it is the consensus of opinion of the Board that 
outright prohibition of any ex parte communications in this area would 
not be desirable, from a view point of getting this job done. 

The Cuarrman. Now, you have described the situation. You have 
told us about the ex parte proceedings in the Northeast case, the at- 
tempts, and so forth. You have many cases before the Board. Would 
you say that the Northeast case was any different from the normal 
average case that you have before you down there with reference to 
ex parte proceedings ? 

Mr. Durree. I would say that in the field of ex parte communica- 
tions, if you could call it an outstanding case—I don’t know what you 
would cal] it, but I would say that it was an unusual case in the volume 
of ex parte communications received. 

The Cuarmman. Well, have you had experience in a lot of other 
cases of attempts or actual ex parte contacts being made? 

Mr. Durrer. Yes, sir. 

The Cuarrman. Would you say that is rather extensive in some 
other cases, other than the Vortheast case? 

Mr. Durrer. Yes, sir. 





5606 REGULATORY COMMISSIONS AND AGENCIES 


_ The Cuarrman. My attention was called to the fact that in some 
instances there have been ads in the local papers asking the loca] 
people to make such representations before the Board. Have you had 
such experience ? 

Mr. Durrer. I don’t know. I don’t recall of anybody that eve; 
came to me and said, “My local editor asked me to talk to you.” ] 
couldn’t identify—it is rather difficult to identify what inspires 
people. I think, Mr. Chairman, that I would like to make this clear 
now—that I think that these ex parte communications—I think, for 
example, in the Northeast case, if you were to go through this'8- or 
10-inch file—I think the majority of those communications were ad- 
dressed to this Board in good faith. I think they were addressed to 
this Board in the conviction that the particular organization or person 
that wrote the letter had a right to address these communications to 
the Board. 

Apparently, they were not familiar with our ethical standards that 
we had published in the Federal Register. We certainly attempted 
to give the aviation world full notice of them. 

The Cuarrman. That doesn’t necessarily jibe at all with what you 
said earlier, when you said there were pressures and representations 
made that you considered quite improper. 

Mr. Dorrer. That is right. I think that these—I think that any 
ex parte communication in a case of this kind is improper. I was at- 
tempting, Mr. Chairman, to characterize the motive of the person 
that makes them. And I think in a great many of these cases the 
motive has been an honest conviction of the person that he had a right 
to do this. 

The Cuatrman. Well, I think you put your finger on the problem 
right there. I think it is the motive behind what they are trying to 
do in an effort to bring about or influence certain decisions by such 
actions and pressures, instead of the case being decided on its merits. 

I understood that you were going to discuss the merger of Colonial 
and Eastern. Have you already covered that? 

Mr. Durree. I didn’t say that I—I didn’t come prepared to discuss 
the merger of Colonial and Eastern. I referred to that in my analysis 
of the Northeast case as Colonial was one of the original parties in that 
case and was later merged with Eastern. 

If the committee—the case was decided before I came to the Board, 
and, I, therefore, could not testify from my own recollection. There 
is a merger case which presents—if you want to talk about the stand- 
ards which the Board has applied to mergers, a general discussion 
of that, if you want to point it up with an illustrative case, the princi- 

al merger case that has occurred since I came to the Board is the 

ake Central-North Central Merger case. I am prepared to discuss 
that if the committee so desires. 

The Cuatrman. Mr. Lishman has a question. 

Mr. Lisuman. I would like to ask one or two questions about the 
Colonial-Eastern Airlines merger. Was it a fact in that case that 
Eastern had illegally acquired control of Colonial? 

Mr. Durrer. Mr. Lishman, I am going to defer these questions, since 
this merger happened before I came to the Board. 

Mr. Lisuman. Well, is there anyone here who is able to answer that 
question ? 
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Mr. Durrez. I think Mr. Ozment or Mr. Goldman or Mr. Anton. 

Do you want to designate somebody here? ys 

Mr. Goldman is the Chief of the Opinion Writing Division—Assist- 
ant General Counsel in charge of the Opinion Writing Division of our 
ee What was the question, sir? 

(The reporter read from his notes as requested. ) 

Mr. GotpMANn. The Board so found in that case. 

Mr. Lisuman. Yes, sir. Now, what penalty was imposed upon 
Eastern for such violation ? 

Mr. Gotpman. The case was transmitted to the President, pursuant 
to section 801 of the act, and due to the Board’s finding of unlawful 
acquisition of control, the President approved the recommended deci- 
sion of the Board. Following that, the Board held an investigation 
into the question of the acquisition of control, a further investigation, 
and it developed that subsequently the bases for the finding of control 
had changed, so that following that the merger was approved by the 
Board and the President. 

Mr. Lisuman. Well, is it a correct summary to say the changed fact 
was that Eastern disgorged itself of its control and then went back and 
acquired italloveragain? Isthata fair summary? 

Mr. Gotpman. Well, that is a characterization. 

Mr. Lisuman. I am just trying to shorthand this thing. 

Mr. Gotpman. What they did do—the facts—they were very com- 
plicated facts which formed the basis for the original finding of con- 
trol: That is, facts were changed. Eastern then nevertheless pro- 
ceeded with an agreement for the acquisition of the carrier, and that 
agreement was approved. 

Mr. Lisoman. But the net result was that Eastern wound up 
merged with Colonial ? 

r, Gorpman. Yes. 

Mr. Lisaman. And no penalty was imposed on Eastern in the final 
analysis ¢ 

Mr. Gotpman. That is correct. 

Mr. Lisuman. Now, I wonder, in view of some of the individual 
views expressed by Commissioner Hector that are included in one of 
the exhibits here, whether this is a situation where the act or the 
regulation should provide some kind of sanction for that kind of 
situation, That is a condition we have found in other agencies be- 
sides the CAB, where a person or company who violates the law 
seems to be able to keep the fruits of its violation without having any 
penaley or sanction imposed npn it. And I don’t know whether the 

hairman or any member of the Board has any views that he would 
like to express upon that situation. 

Mr. Dourrer. I might say, Mr. Lishman, I think we have made it 
clear that we favor, and have asked for, legislation authorizing the 
Board to impose civil penalties or sanctions, not only in the case of 
improper pressures, but conduct which the Board finds contrary to 
the public interest—violations of the act, specifically. 

r, Lisoman. I have in mind other violations, as, for example, 
when an outfit will start running an airline without any authority. 
What kind of sanction is imposed there ? 
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Mr. Durrer. Well, I think what we do is the Compliance Division 
finds out first if they are running an airline without authority, [f 
they do, we issue an order to cease and desist. 

Mr. Lasuman. I would be very glad to hear Commissioner Hector’s 
views on this, in view of the expression of your individual opinion 
in the exhibit we have here. 

Mr. Hecror. Mr. Lishman, I do not believe that there is any dig. 
agreement in the Board on this point. 

Mr. Lisuman. I am not looking for disagreement ; I am just look- 
ing for your comments. 

r. Heoror. I think the entire Board has felt for some years, and 
has urged the Congress for some years, to give it the power to impose 
civil penalties. We have a very difficult situation. If we assume a 
carrier just stops service to a community to which it is under a du 
to continue service—the only penalties available to the Board at the 
present time are very lengthy, involved procedures, possibly looking 
to taking away its certificate or a criminal prosecution. I think the 
entire Board is agreed that in this type of case, as in many other 
cases, and also in the case of a violation of the code of ethics of the 
Board, the Board certainly should have the right to impose civil 
penalties with, of course, a full right of appeal to the courts. 

Mr. Lisuman. Thank you. 

Mr. Chairman, I have no further questions. 

The Cuamrman. Mr. Durfee, I asked you these questions about the 
ex parte situation in order to make a record only. You see, all this 
pile of files here which have been worked on—and most of those files 
we have here on a matter before your Board contains information, 
one way or the other, about ex parte contacts or attempts to contact. 

Now, I point that up to show, as you have readily acknowledged, 
to the extent that such was carried on in the cases. 

Now, naturally, to go into each and every one of those and analyze, 
and separate them, pick out this and that and the other one, in all 
fairness to everyone, would require a great deal of time, as you kiiow. 
But. we do this in order to point up the fact—the extent of such that 
is going on right in your own office that you know about; the attempt 
that is being made. And out of these hearings—we hope that with 
this as an example of what has been going on, we can, with the ‘co- 
operation of your Board and the other agencies of Government, come 
up with some objective recommendations to reach this problem. 

I notice in the report which you gave, which was included yester- 
day, in response to these 138 questions, that Mr. Hector has on some 
of them, and particularly in opinions, and so forth—a different view- 
point than has been expressed by the Board in its presentation here 
in response to these questions. 

I was wondering, in view of that, Mr. Hector, if you would not like 
to have the opportunity to express yourself further on this in line 
with your separate opinion that you filed with the proceedings? 

Mr. Hecror. Mr. Chairman, I think I might say that all of these 

roblems have been discussed at length by the members of the Board. 
think they all—I am sure they all represent honest differences of 
opinion between the members of the Board. They have been dis- 
— _ effort to resolve the issues and improve the procedures of 
e Board. 
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The purpose of my filing a dissenting opinion on a few questions 
with the committee was that I felt this should be put into the record to 
reflect completely the views of the Board in accordance with the 
Board’s standard procedure of giving a dissenter every opportunity 
to express his views. es re 

These subjects are of continuing interest to the Board, and I am 
sure will continue to be discussed with the Board. 

The entire membership of the Board’s is discussing them and ex- 
amining them in an attempt to improve and expedite our procedures. 
I do. not, wish to further elaborate on them at this time, other than 
thestatements I have made in the letter to you. 

I am certain, like all other matters which come before the Board, 
that they will be discussed with the Board until they are finally re- 
solved, one way or the other. 

The Cuarrman. I wonder if any other member of the Board has 
comment, now. 

Mr. Denny. Mr. Chairman, I would like to say one thing especially 
in connection with the local service cases. All the members of the 
Board welcome Members of Congress and the Senate up to discuss 
those cases with us at oral arguments. I have a number of times 
talked to friends of mine in Congress about the way some of them 
handle those matters, and some of them have asked me in advance, a 
few, what line of discussion most appeals to the Board, and I have 
told them every time that I thoroughly believe that what they should 
do, what the Board is interested in, is to have them come in and tell 
them what service their community needs, the extent of service, more 
service that they need. 

I think it is objectionable for them to come in and argue one airline 
as against another when there are more applicants than one in a par- 
tenia ease, and I think so far no one has disagreed with me. Every 
one of them said they thought I was right; that it is not their province 
to help us select the airline, but their province is to come in and tell 
us what their community needs in the way of service. 

Cuairman. Colonel, I appreciate those words, because that is 
precisely what I did in my own area about 5 years ago. 

Mr. Denny. I know you did. AsI say, I have never had a dissent- 
ing voice as to what I have said to these men so far. They have all 

with me, 
e CuarrmaNn. I think that is good information for the record. 

Mr. O’Hara. Mr. Chairman, I don’t want you to be the only one of 
the committee who claims he did that. I have done it several times. 

The Cuarrman, I only had occasion to do it one time, but I will 
doit again if I have another occasion. 

Mr. Denny. We are glad to have you, 

The .CHarrman. I thought it appropriate for getting service into 
the area, and just, point up the approaches, which is the real crux of 

s whole subject matter. 
. Lishman, you had some questions about something else now that 
wewill be glad to have you go into. 

_ Mr. Lasuman,, Mr. Chairman, does the Board experience any par- 
ticular. difficulty with persons talking over matters with members of 
the staff without notifying the Board of what they are doing? 
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Mr. Durrer. Mr. Lishman, of course, there are a lot of people who 
talk informally with the staff every day without notifying the Board 
day to day what they are doing. 

You mean communications, ex parte communications which are of 
an improper nature. Let’s go into the field of a judicial or contested 
proceedings; is that the area that you mean? 

Mr. LisuMman. Well, I have in mind instances where, let us say, rep- 
resentatives of the executive department come tc _ our staff and try to 
indicate what position should be taken with respect to certain matters, 
and they do that under circumstances where the Board is not fully 
informed of what these representations are. 

Mr. Durree. I believe that as far as I know, Mr. Lishman, the Board 
ultimately is advised by the staff of representations made by the execu- 
tive branch of the Government. 

For example: To go back into this area we were talking about this 
morning, for example, in the negotiations of a bilateral agreement in 
which our international division, Bureau of Air Operations, is au- 
thorized by the Board to work with the representatives of the State 
Department in this area in the analysis of the case. 

econdly, we have a case where the representatives of the executive 
department, the State Department in the international route case, we 
have consultations with representatives of the State Department with 
reference to matters, Military Air Transport Service—Defense Estab- 
lishment, I mean, communications of that kind which are conducted 
between the staff and representatives of the executive branch. 

I would say that I think the Board is confident that those are done 
within the ambit of authority of the staff, and they are reported to 
the Board, the ultimate result. 

Mr. Lisuman. Mr. Chairman, are you familiar with the fact that 
Mr. Landis, who was formerly a member of the Board, testified before 
this committee last week? 

Mr. Durree. Yes, sir. 

Mr. Lisuman. Are you familiar with the fact that he stated in in- 
ternational route cases, after a decision is made by the Board, that 
decision is then transmitted to the President for his approval. 

Now, he stated that the Board decision is presumably confidential. 
Is that correct ? 

Mr. Durree. That is correct. In fact, that is required under the 
law there be no publication of the Board’s decision. 

‘Mr. Lisuman. Then he testified, or in his statement he said the 
necessity for circulating this decision inevitably results in the parties 
learning of it fairly soon after it is made; is that correct? 

Mr. Desens. Vhen part of the decision of the Budget Bureau, 
which circulates it to the other departments, State, Defense, Com- 
merce, the Post. Office, agents of the executive department which are 
involved, they submit their comments back to the Budget Bureau on 
this particular decision. It then goes to the President with the ac- 
companying comments of these executive departments. 

I would say this, Mr. Lishman: In the interval between the Board’s 
decision and the time when the President signs or approves the Board’s 
decision, I am happy to say that since I have been Chairman we have 
had 43 international route cases that have been sent to the President, 
and he signed every one of them. 
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Mr. Lisoman. Well, Mr. Chairman—— 

Mr. Durree. But I must say that it has become apparent to us that 
in this interval between the time of the decision of the Board and ac- 
tion by the President, there has been apparently information that has, 
through some source or other, reached some of the affected airlines. 

Mr. Lisuman. Mr. Chairman, Mr. Landis then said as soon as it be- 
comes known the entire effort of the applicants becomes concentrated 
on the White House, and then he said, and I am quoting: 

No one then knows who sees whom on the White House staff or what defense 
is presented. 

And in effect, the case is tried all over again, apparently, before some 
personnel at the White House. ; 

Does that correctly reflect what is going on? 

Mr. Durree. Not as far as I know, Mr. Lishman. I have no 
knowledge as to that. 

I am advised, Mr. Lishman, that my figure of 43 was incorrect. 
Actually, since I have been Chairman, 58 decisions have gone to the 
President, and if there has been any such activity that went on in the 
White House, I will say it has not been very effective, because every 
one of those 58 decisions have been affirmed by the President. 

Mr. Lisuman. Well, is it not a fact that in the questionnaire you 
submitted to the subcommittee, at pages 66 and 67 there is a listing of 
cases where the President has reversed, modified, refused to approve, 
or deferred judgment upon a Board determination ? 

Mr. Durrer. Yes, sir. 

Mr. Lisuman. But none of these cases occurred during your tenure; 
is that correct? 

Mr. Durrer. I think, as reported, there was a reopened Trans- 
Pacific certificate renewal case, there was a modification of the Board’s 
decision. It was affirmed by the President. 

Mr. Lisuman. Mr. Chairman, when the President reverses, modifies, 
refuses to approve, does he customarily send it back to the Board and 
request them to write an opinion justifying his act ? 

Mr. Durrer. No, Mr. Lishman, he has affirmed every decision we 
have sent over. 

Mr. Lisuman. Well, in the past has that been the practice? 

Mr. Durreg. I am talking about my own experience. As to any 
prior activity that occurred Salers I came to the Board, Senator Gur- 
ney; who was former Chairman of the Board, could tell you about 
that. 

The CHamman. You mean, Mr. Chairman, that all of the cases 
since you have been on the Board, the Board has recommended to the 
President and have been approved by the President ? 

Mr. Durree. Since I have been with the Board ? 

The CHarrman. Yes. 

Mr. Durrer. Yes, sir; all of the cases that have gone to the Presi- 
dent for decision. We have a couple that are pending now. 

The Cuarrman. Well, now, hasn’t it been a fact, or was that before 
you came, that the Board would make certain recommendations and 
the President would send it back to you for further recommendation ? 

Mr. Durrer. Since I have been on the Board ? 
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The Cuairman. Any time that you know of. I am asking you of 
your own personal knowledge, and I would not think you could testify 
to what happened before you got there. 

Mr. Dorree. I am not going to attempt to testify as to what hap- 
pened before I got there. I can only repeat what I have said, 

The Cuamman. Pardon? 

Mr. Durrer. The President has affirmed every decision. 

The Cuamman. Has he sent cases back to you for further recom. 
mendation in line with suggestions made from the White House? 

Mr. Durrez. Well, he didn’t send the case back. There were some 
cases that I spoke of, 7'rans-Pacific case, the President addressed a 
communication to the Board in that case, following the Board’s deci- 
sion in this case, which was sent to the President. The President did 
ask the Board to review for his advice and information on a more cur- 
rent basis than was submitted to him in the decision, the traffie statis- 
tics, the traffic flow in the Pacific market. That was done for the 
President, 

The President then affirmed the Board’s decision. 

The Cuarrman. Mr. Gurney, you have been down there a long time 
prior to the time Chairman Durfee went down there. What would be 
your comment to the question ? 

Mr. Gurney. Well, just generally, Mr. Chairman, because I ‘don’t 
want to trust my memory on each specific case, I would say that where 
there was a difference in the recommendation of the Board tothe 
President, he sent them back to the Board for further information. 

Now, I see the list here that we sent up to you specifically outlined on 
page—in our answers, pages 66 and 67. 

The Cuarrman. That is right. 

Mr. Gurney. And I came on the Board in March of 1951, so that 
being back there 7 or 8 years, I certainly do not want to trust my 
memory on them. ‘ 

The one case that I might give a little information on is the one 
dated, the date of the Board’s decision is May 31, 1957, the reopened 
Trans-Pacific certificate renewal case—well, I guess that was since the 
Chairman was on the Board. 

There is one here, the 7'rans-Pacific case in 1954. The President did 
reverse himself in that case after he finally found out on later infor- 
mation from the Board that the revenue for the two carriers, Pan 
American and Northwest, would put each of them out of the subsidy 
class, and he did change his decision in that case. 

Specifically, in how many, I would like to give you a written answer 
on that. But that is the one case that I could for sure say that he got 
later information, and it was because the service mail was ordered 'car- 
ried by the civilian carriers, and not by MATS, and therefore that 
additional revenue took those two carriers off of subsidy in the Pacific. 

The Cuarmman. How long has that case been pending, Senator? 

Mr. Gurney. Before that time? 

The Cuairman. How long has the 7'rans-Pacific case been before 
the Board and the President ? 

Mr. Gurney. Well, this is one that was decided in 1954, now, that I 
have just talked about. *, 

The Cuamman. I know, it was decided in 1954, as you said, and it 1s 
still not settled, it is still down there. How long has it been down 
there before the Board ? 
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Mr. Gurney. Before 1954, I assume it had taken a couple of years. 
The-Board had it before the hearing officer and through the several 
steps up to the point where we sent our recommendations to the 

ident. : 
— moment the case is settled, that is, there is no hearing started 
at the moment that is before the Board. : 

The CHairMAN. I understood there were still some questions about 
it under review. 

Mr. Gurney. Well, there are parts of the case, such as the carrier, 
Northwest, wanting to start from California also, and Pan American 
wanting to go from California and pick up traffic at Portlnd and 
Seattle, and then go to the Far East on the great circle course. But 
those cases are closed and we haven’t reopened those cases to pick up 
the loose ends of these applications that were not considered in the 
previous cases. ‘3 

The CHarrMaNn. Well, in coming to a decision, you have got quite a 
lot of cases outlined here. 

Mr. Gurney. Yes. 

The CuarrmAn. In reaching a decision of the Board, is there any 
liaison between the Board and the White House during the considera- 
tion by the Board of these cases where the 801 cases are involved, 
that is, the international route cases ? 

Mr. Gurney. The liaison would be where the White House might 
ask the Board for statistics that were in the record. 

The Cuarrman. During the time it is before the Board, do you have 
any liaison or contacts with the White House ? 

. GuRNEY. None that I know of, sir. 

The Cuarrman. In arriving at a decision ? 

Mr. Gurney. No, sir; not as far as I know. 

The Cuarrman. The Board has not been subjected to any pressures 
in that direction about cases ? 

Mr. Gurney. None at all that I know of. 

The Cuairman. And that has been so long as you have been on the 
Board, back to 1951? 

Mr. Gurney. As far as any pressure on Chan Gurney is concerned; 





no. 

Mr. O’Hara. How long ago was the Seattle-Hawaii Route case? 
That may be referred to as the West Coast-Hawati case.’ That was 
decided in November of 1954, was it not? 

Mr. Gurney. Yes. 

Mr. O’Hara. That is what the record shows anyway. 

Mr. Gurney. November 26, 1954, according to this record. 

Mr. O'Hara. What was the original decision of the Board, and what 
happened in that case when it went tothe White House? 

r. Gurney. The original decision was before I came to the Board. 

Mr, O’Hara. No; this one is the second one from the bottom on 

56. I think it is ordinarily referred to as the Seattle-Hawaii case, 
ut it is listed here as the West Coast-Hawaii case. Wasn’t that where 
Northwest and Pan American were involved ? 

Mr. Gurney. That is the one where the President reversed himself 
and kept Northwest in the run from Portland-Seattle to Hawaii. That 
was the final decision. 

Mr. O’Hara. But are Pan American and Northwest both flying 
that route now? 
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Mr. Gurney. That is right. 

Mr, O’Hara. Originally, that was pioneered by Northwest 4, 
Hawaii, was it not? The Board, subsequently, on a hearing held 
said that that should continue, isn’t that right, and then by Pig. 
dential decision Pan American was put in to replace Northweg: 
is that correct ? 

Mr. Gurney. That is my memory of it. 

_ Mr. O’Hara, Then the President reversed it, and put both of then 
in it. 


1952. 
3 Mr. O’Hara. I remember quite well, but I have forgotten th 
ate. 

Mr. Gurney. I believe the first decision was in 1948. 

Mr. Lisuman. Mr. Chairman, may I ask a question of Senator 
Gurney ? 

The CHarrMan. Yes. 

Mr. Lisnman. Senator, do you recall whether or not in these cases 
where the President reversed or modified, that the Board was asked 
to write the new determination? Just what is the procedure whey 
the President reverses or modifies ? 

Mr. Gurney. Well, the President sends a letter to the Board. 

Mr. Lisuman. Does that letter contain instructions as to what the 
Board should do? 

Mr. Gurney. If he wants further hearings held, he will so advis 
the Board, and if he, as in the case of the irregular carriers, which 
was decided in 1955, he asked us to withhold the international grant 
of authority to these irregular carriers until we had completed the 
whole Jrregular case, which is docket 5132, and then send it over to 
him at that time again for further consideration. 

Specifically, to answer your question, whenever the President sends 
over instructions, we do not specifically rewrite an order or try to 
justify it or try to give the President’s reasons. We merely issue an 
order on the President’s instructions. 

Mr. Lisuman. I have no further questions on this area, but I have 
one or two in another one. 

The Cuamman. Well, you may proceed. 

Mr. Lisuman. Mr. Chairman, the subcommittee has received cer- 


Mr. Gurney. That is correct. But that happened, I believe, in | 
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tain complaints about the large irregular carrier service, your docket | 


5132. 


Apparently here, this is a case where independent airlines were | 


authorized on a temporary basis in 1946, and the formal case appar- | 
‘the B 
oO 


ently started before the Board in 1951, and in 1955 what is called a 


halfway. decision was reached, but on appeal to the courts was re 


manded back to the CAB. 


Now, the complaints we have received have been to the effect that | 


under these conditions where they are operating purely on a tempo 
rary basis, temporary authorization, it has been almost impossible for 
the operators to obtain needed capital and make plans for long-term 
operations, and the criticism is directed at the 7-year delay in arriving 
at some disposition of the temporary authorization situation. 

I hold no brief one way or the other on this matter, but I would 
like to hear from you as to the causes for this what seems to he 
rather unusually long proceeding. 
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Mr. Durree. Mr. Lishman, in the Large Jrregular case, as you 
have summarized the proceedings leading up to the halfway or interim 
decision of the Board, went on from 1951 to 1955. The interim opinion 
of the Board was issued on November 15, 1955. The case went to 
court, came back. 

The open proceeding of the Board, the DERE, according to 
the record I have, was opened on October 5, 1955, and was concluded 
on May 17, 1956, after 57 days of hearing. Briefs were submitted 
to the examiner on July 16, 1956. The initial decision of the examiner 
came out January 10, 1957. Exceptions were filed on February 4, 
1957. Briefs to es Board were submitted by the parties on July 31, 
1957. Oral argument was heard before the noon on November 12, 
1957, to and including November 14, 1957. That is about a year ago. 

Since that time I can say that the Board has devoted a great deal— 
I think the decision is forthcoming. I think the Board, as I recall 
it, has resolved practically all of the issues before it, and I must say 
there were a good many diverse, complex issues. 

I think the issues have been resolved, and the opinion—instructions 
have been issued, and an opinion is in process, 

Mr. Lisuman. Does the Board have many cases of temporary au- 
thorization where there has been delay comparable to this final dispo- 
sition ? 

Mr. Durrer. No; I would not say so. 

Mr. Lishman, this case involved 60 irregular carriers. It involved, 
of course, the adversary position of all the trunkline carriers. There 
were 60 applicants. As I recall, in the interim decision the Board 
gave interim operating authority, I think, to 48 of those carriers. 

Now, I would say the case in unique, and in that respect, I don’t 
think you could—we have many cases in which there has been a lon 
procedure and process, and I think by the same token, we have ha 
no cases in which we have had as many as 60 air carriers seeking 
certificate or exemption authority. 

Mr. LisuMman. I have one other matter that has been called to our 
attention, and I would just like to find for the record what the 
facts are. 

What rule is followed by the Board in making its minutes public? 
We have had information that decisions are made public, but that 
the minutes relating to the decisions, the public has been refused 
access to them; is that correct? 

Mr. Durrrer. The Board, with reference to the minutes of its own 
meetings, I might say that we have general minutes of meetings 
and we have minutes of executive sessions of the Board. I think 
what the Board’s rule is, is that minutes will be made available to any 
person having a proper interest in the minutes. 

I think, Mr. Lishman, the Board has stated its position in this re- 

rd on’ September 23, 1958, in a letter to the Honorable Thomas C. 

ennings, chairman of the Subcommittee on Constitutional Rights, 
Committee on the Judiciary, in response to a similar inquiry. If you 
would care to have it, this letter can be introduced for the record. 

Mr. Lisuman. I do not think that is necessary. We have access to 
that letter. 

Mr. Durrer. Yes, sir; I amsure you have. 

I will say that the Board’s minutes require that a person obtaining 
or asking for access to the minutes, establish to the Board’s satis- 

32090—60—pt. 14-18 
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faction his interest. I don’t think we have said ever that as a matter 
of right the general public is entitled to an examination of the 
minutes. 

Mr. Lisuman. Mr. Chairman, let me ask you a question. 

Mr. Durree. I might say in that respect we have respect for in- 
spection of minutes relating to pending cases. We have respect for 
copies of the minutes with reference to personnel. The Board has 
an internal administration of the Board 

Mr. Lisuman. I recognize all that, but what I was getting at was 
minutes with respect to a decision that has already been taken, 

Mr. Durree. We release those minutes to any party who ean 
demonstrate a legitimate interest in the proceedings of the Board. 

Mr. Lisuman. Has the Board ever authorized any member of the 
staff to vote on behalf of the Board, or participate in the adjudicatory 
capacity of the Board ¢ 

Mr. Durrer. The Board’s regulations, as I understand them, per- 
mit, if a member is absent, and if it is necessary for him, for example 
in the case of a tie vote, if that member is going to be absent, he will 
give instructions to his legal assistant, his own. confidential legal 
assistant, who is the only person who casts a vote. He will give 
instructions as to how to cast his vote. 

His vote is then recorded by the recording secretary as the vote 
cast by the member so-and-so, by so-and-so, his assistant. 

The return of the member of the Board, the Board member, then, 
on the minutes and on the record ratifies the action of ‘his assistant. 

Mr. Lisoman. What members.of the staff take part in the Board’s 
decisions ? 

Mr. Dorree. Well, in what particular area, Mr. Lishman? 

Mr. LisomMan. Well, are examiners present. when the decision is 
made, and do they participate? 

Mr. Durree. Ti mean in the deliberations of the Board? 

Mr. Lisoman. Yes. 

Mr. Dorrer. I think you are referring when the Board has heard 
oral argument and we are ready to issue instructions and we meet to 
deliberate. 

Mr. Lisuman. I will tell you what I have in mind, so we will come 
to a meeting of the minds. 

I have in front of me a photostatic copy of a memorandum from 
your Board files dated September 28, 1956, to the Board, from the 
General Counsel, and the subject is, “Procedure Governing Furnish- 
ing of Information to Board Members and Staff Participation in 
Board Decisions.” 

I was just inquiring as to the extent to which the staff participates 
in the deliberations leading up to the decision, and in the decision- 
making, itself. 

Mr. Durrer. In the decisional process, the Board—after the Board 
has heard oral argument, it is customary for the Opinion \iaeng 
Division, of which Mr. Goldman is the Chief, to make an analysis 0 
the aoa the ultimate issues of fact, which the Board must then 
decide. 

On the completion of that analysis, that analysis of the issues is 
submitted to the members of the Board. 
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The members of the Board then individually study the case in their 
own individual offices with their own legal assistants. Each one of 
us has a legal assistant. The legal assistant. of the Board member 
cooperates with the member in analyzing the evidence and in assist- 
ing the member in arriving at a legal and factual—legal and factual 
hice in arriving at his decision. 

When the Board is ready to vote, a meeting is called. At that 
meeting there are usually in attendance members of the Board, the 
recorder, who records the votes and the minutes, the assistants to the 
members, the representative or representatives of the Opinion Writ- 
ing Division, appropriate members of General Counsel’s office who may 
be called upon to discuss some of the legal questions involved. 

The examiner may be asked to be present to answer questions as to 
any particular factual situation, and for that purpose alone. The 
bureau counsel does not participate in this deliberative process. 

If it is a route case, we have representatives of our staff to discuss 
the questions and the answers as they relate to policies of the Board; 
the Bureau of Air Operations. 

But in all cases, Mr. Lishman, these members of the staff are there 
to answer questions of the Board. 

Mr. Lisoman. Well, returning for one moment—— 

Mr. Durrre. Nor do we, I might add, ask them in answering ques- 
tions to go off the record. 

Mr. LisHMAN. Well, returning for one more question on these inter- 
national air operations, is it correct that there are two fundamental 
parts in these international cases: One is the route, and the other is 
the selection of the carrier. 

Now, is there any good reason why the choice of the carrier should 
not er exclusively by the Board, rather than by the White 
House 

Mr. Durrer. Well, the best reason I can give, Mr. Lishman, is that 
thelaw gives the President that authority, and 

Mr. Lispman. I know. 

Mr. Durrer. And I assume when the Congress wrote the law they 
had a reason for it. 

Mr. Lisuman. I will put the question another way : 

Isn’t the Board capable of making that choice, provided the law 
permitted it to be done? 

Mr. Durree. Yes, sir. 

Mr. Lisuman. Is there any good reason why the Board shouldn’t 
have that authority ? 

Mr. Durree. Colonel Denny can answer that. 

Mr. apg I am looking toward the formulation of legislative 
pro s. 

r. Denny. Mr. Lishman, may I add one more thing to that? 

Mr, LisumMan. Yes. 

Mr. Denny. There is a possibility, of course, that for national 
defense reasons they might desire a different carrier from the one 
that the Board selected, or there might be a matter of diplomatic 
necessity that the State Department would think it would be better 
for one particular carrier to be the one selected, rather than the other 
one, 
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Mr. LisHMan. Yes, sir. 

Mr. Denny. That is the only reason I can think of. 

Mr. Lisuman. Well, Commissioner Denny, wouldn’t it be feasible 
to permit the Board, in the first instance, to make the choice of the 
carrier? After all, it is the one that investigates their qualifications 
and then allow veto power from the President if for any good reason 
of security or of diplomacy it is advisable not to have the carrie 
selected by the Board. 

Mr. Denny. That is just what he has now. 

Mr. Lasuman. Isn’t it a fact that in some instances the President 
has chosen the carrier ? 

Mr. Denny. Not until we have chosen it, first. 

Mr. Lisuman. Is that correct ? 

Mr. Denny. I have never known of a case like that. 

Mr. LisomMan. In 1946, who chose Pan American to fly to Hawaii? 

Mr. Gurney. The President. Let me go back, if I may, Mr. Lish- 
man. I think the President decides whether or not he wants a U.S.- 
flag carrier to go to a certain country, when he signs an executive 
agreement with that country. And that agreement is on file before 
we get to the point of deciding which carrier goes. 

Mr. Lisuman. Well, you see, Senator, I have in mind the very 
serious criticisms that have been leveled at this whole procedure by 
Dean Landis, and it is in an attempt to avoid some of the difficulties 
that he has testified to that I threw out that suggestion. 

Mr. Gurney. Yes. I just wanted not to have you overlook the fact 
that a U.S. carrier certificated to a country cannot be done until you 
have an agreement with that country, and the President is author- 
ized to make these bilateral agreements, and he does do it, and they 
are not in effect until the executive department signs them, shrengh 
the State Department. At that time the decision is made that we 
are going to let that foreign country send its carrier to the United 
States, and we are going to decide right then that we are going to 
have a U.S.-flag carrier to that country. 

Mr. Lispman. I have no further questions. 

The Cuatrman. Mr. O’Hara, have you any questions? 

Mr. O’Hara. I have no further questions, Mr. Chairman. 

The Cuatrman. Mr. Durfee, do you have any other point that 
you would like to discuss, or any other matter that you would like 
to bring to the attention of the committee ? 

Mr. Durree. No, Mr. Chairman. 

The CHatrMan. Do either one of you other gentleman have any- 
thing else in mind that has not been covered ? 

Mr, Denny. No, sir. 

The Cuamman. Anything that has not been covered or discussed 
here? 

Mr. Durrer. I would like to, in conclusion, Mr. Chairman, as I 
have said at the outset, say that this has been a very intensive inves- 
Geetion commencing last year into the areas of this Board’s respon- 
sibilities, and the performances of the Board specifically in the areas 
as to whether the Board has independence, and whether it has regu- 
lated according to the statutory authority which the Congress has 
delegated to it. 
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At the conclusion of this, which has certainly been the most search- 
ing and com rehensive of the overall conduct of the Board, the pro- 
js 28g of the Board, the standards of the Board, the ethics of the 
Board, I am sure that I speak on behalf of the Board and its staff 
in expressing to you, Mr. Chairman, and to this committee, our 
appreciation for the objective, intensive, thorough analysis that has 
been made of our functions by your staff, by your counsel, and by 
your committee. 

I have certainly not, on behalf of the Board, and I might say that 
we discussed this matter briefly before we came up, I believe the 
Board is in complete agreement, and I think that is evident, that 
we have not attempted to minimize the problems which the Board 
has faced before this committee even though, in some of the areas 
in which we went, it is not a particularly happy situation. 

But I conclude by saying, Mr. Chairman, this Board needs the 
help of this committee. You have evidenced your concern as to our 
staff; you have evidenced your concern as to the deliberations of the 
Board; you have evidenced your concern to the precautions in the 
way of faetslution that might be necessary to insure, first, that the 
Board, itself, follows the highest ethical standards; and secondly, 
that the Board is not subject to undue influences or improper ex parte 
presentations. , 

The Board appreciates that, because I repeat, Mr. Chairman, this 
Board, and I think every regulatory agency which is an agency of 
this Congress to which we are responsible, needs the help of Congress. 

The Cuatrman. Well, thank you very much. 

Mr. Durresz. On behalf of the Board, I want to thank the commit- 
tee, the staff, and its counsel. 

The Cuarrman. Thank you very much, Mr. Durfee. 

I wonder if we might not have from the Board at your convenience 
in the next few days, such recommendations as we have discussed and 
as the Board might feel, if they have any to make, should be con- 
sidered by this committee with reference to any legislative proposals 
to meet any of these problems that you have just conaeneiall 

If you would do that, the committee would be very glad to have the 
benefit of them. 

You have given recommendations along with your presentation 
here, some of them particularly with reference to authority of the 
Board, in certain instances where civil penalties should be provided. 

You mentioned something about the Board needing help in the field 
of so-called ex parte proceedings, pressure attempts, and so forth, 
in connection with the bill recommended by the Seats committee, 
Senator Jackson’s committee. 

You have mentioned something in this work that you have present- 
ed to us about the terms, that is, the tenure of office of the Board mem- 
bers, and so forth. 

So, if you could have someone to just give us a brief summary of 
those recommendations the Board makes, whether or not you think 
that there might be some provision of law with reference to a code 
of ethics, with reference to legislation that you think might be ad- 
visable which could be implemented by your code of ethics, and so 
forth, the committee will be pleased to have any such suggestions 
that you care to make with reference to recommendations. 
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Mr. Durree. I don’t know whether we can do that within a few 
days, Mr. Chairman, but we will do it as promptly as we can. 

The Cuatrman. Very well. On behalf of the committee, let me 
thank you and each member of the Board for your time and your 
attention, and your willingness to very frankly discuss these problems. 

I want to a include your staff, the help they have been to our 
committee and the committee staff. The spirit of cooperation that 
has prevailed since I have been chairman of this committee is grati- 
fying to me...I want you to know that I appreciate it very much, 

Mr. Gurney. Thank you. 

The CuatrmMan. The committee will adjourn until 10 o’clock in the 
morning, at. which time we will have the concluding two witnesses jn 
connection with the Pittsburgh matter, as we wind up the hearings of 
this committee. 

Thank you very much. 

(Whereupon, at 4:30 p.m., the committee recessed to reconvene at 
10 a.m., Wednesday, November 26, 1958.) 
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House or REPRESENTATIVES, 
SpectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
oF THE COMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room'1334 
New House Office Building, Hon. Oren Harris (chairman of the full 
committee) presiding. 

Present: Representatives Harris, O’Hara, and Bennett. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Oliver Eastland, assistant chief investigator; Herman C. Beasley, 
subeommittee clerk; and R. W. Martin, administrative assistant. 

The Cuarrman. The committee will come to order, 

The committee is meeting this morning to hear the facts before the 
legislative Oversight Committee, and after today, the committee will 
start to work on the report which it hopes to have ready by January. 

There are some things in connection with the Pittsburgh case that 
need to be clarified, if possible. We do not want the record left with 
this contradictory, conflicting testimony, as it is, but make an effort 
to fet to the facts to find out just what the situation was. 

e have back with us today, at the request of the committee, Mr. 
Rar] F. Reed of Pittsburgh. 

Mr. Reed, will you resume the witness chair? 

Are you the same Earl F. Reed who testified previously regarding 
this,matter ? 

Mr. Reep. That is correct. 

The Coarrman. And you are, at the request of the committee, re- 
taming this morning to resume your testimony that you gave at that 
time 

Mr, Reep. That is correct. 

The Cuarrman. You were previously sworn at that time, and con- 
sequently, you recognize that you are under oath at this time. 

r. Reep. That 1s correct. 


TESTIMONY OF EARL F. REED—Resumed 


The Cuatrman. Mr. Reed, there are some very serious conflicts in 
the testimony that has been given to this committee, and the com- 
mittee wants to make every effort to get at the facts and clear them 
up, if at all possible. 

I realize that there are some conflicts that apparently are going 
to be very difficult to get cleared up, in view of the statements made 
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by you and other witnesses here. But, it is rather important to this 
entire proceeding as it affects the Federal Communications Commis- 
sion in consideration of this committee’s work in an effort to try to 
deal with legislation, or formative legislation, that will get to the root 
of the problem. 

Now, there has been a great deal of talk about the so-called bribery 
attempt, pointing first the finger at Mr. MeConnaughey. 

The committee is quite of the opinion that that is not necessarily 
the real problem that seriously it is, or it would be, if it were true, 
But it is equally important that if an effort was made to adduce a 
situation that would affect the decision of the Commission and the 
outcome of it by starting rumors that would lead, perhaps, to the dis- 

ualification of one of the Commissioners, under given circumstances 
that would automatically bring about a decision a certain way and 
for a certain applicant. : 

, the unusual situation where the association of attorneys be- 
tween the then Chairman of the Commission and one of the attorneys 
of record for one of the applicants, with which you were associated, 
came out at that time and I emphasize if that was done for the pur- 
pose of trying to make this particular Commissioner disqualified, 
then, it is equally as serious as the bribe proposition that has been 
talked about around here so much. 

Everything apparently points to a certain direction as to its rumor 
and to the developments at this particular time, and we wanted to 
give you, in all fairness, an opportunity to further clarify and clear 
up anything that you can in connection with that point in this record. 

I make that statement to let you know the reason that we have asked 
you to come back, and I am sure you have come at some inconvenience, 

The committee does not like to inconvenience anyone at all; but 
the seriousness of this, because of the effect it may or may not have 
had on the outcome of that case, if there were any such attempts as 
I have described, they were not successful. But, on the other hand 
in view of the 3-to-3 tie vote, and in view of all of the rumors and 
the information that went out all over at that time, also indicates that 
there might have been a deliberate 3-to-3 tie for the pu of 
forcing a merger, which was the final result, and this record shows 
that efforts had been made before that over a period of time to bring 
about the merger. 

Those are the things that this committee is trying to clear up. Of 
course, we would appreciate your effort to help in that respect. 

In view of what I have said, if you have anything further you want 
to say, we will be glad to give you that opportunity before some ques- 
tions are asked. 

Mr. Reep. I haven’t any statement. I am willing to answer any 
questions. I have read most of the testimony that has been given 
here, and, of course, my recollection differs with some of the witnesses, 
but that isnot unusual, I guess. _. 

The Cuarrman. Well, Mr. Lishman, you may tlien proceed with 
questions. 

Mr. Lisuman. Mr. Reed, on November 12 you testified that Mr. 
McConnaughey told you at.the luncheon on May 8, 1957, that as soon 
as the exceptions were in and your case was right for argument, you 
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were to let him know, and that you did let him know; and that there- 
after the case was set for oral argument on June 3. 

I would like to ask when and how did you notify Mr. McConnaughey 
that the case was ready for argument. 

Mr. Reev. I telephoned his office, and I don’t know when, but after 
the exceptions were all in. 

Mr. LisuMan. You do not recall that date ? 

Mr. Reev. No; I don’t recall the date. 

Mr. Lisuman. Again on November 12, at page 149 of the transcript, 
you testified : 

Perhaps I should go on to say that there has been some testimony, as I read 
here, implying that Mr. McConnaughey sought some offer from me, or that I 
offered him something. That is not true. 

By that statement did you mean to exclude Mr. McConnaughey as 
being the one who called you in connection with the solicitation of a 
$50,000 bribe, or do you mean by that statement that no one acting on 
behalf of Mr. McConnaughey made such a solicitation ? 

Mr. Reep. Well, that is true. If anybody had come to me and said, 
“JT represent Mr. McConnaughey and I can deliver his vote for 
$50,000,” I would never have forgotten it. 

It was a general rumor that I heard that he wanted $50,000, and I 
don’t know when I heard it or how I heard it, I first thought I had 
heard it after June 4, but in the light of Mr. Eckels’ testimony, I must 
have heard it before that, but, certainly, nobody came to me and made 
any proposition of that kind, and I never intended to indicate that by 
any answer that I have given, and I don’t think I did. 

r. LisomMan. Well, now, at page 170 and thereafter, you testified 
in response to questions from committee members that you first heard 
the rumors concerning the $50,000 bribe solicitation 2 or 3 days after 
the argument, or a few days after the argument. 

How can you reconcile that testimony with the testimony of Mr. 
Eckels, that he came to Washington on June 4, upon your instruc- 
tions, which was the next day after the oral argument, and discharged 
Mr. Sutton, stating that you had no intention of paying $50,000 for 
anyone’s vote ? 

r. Reep. Well, I didn’t understand Mr. Eckels to say that he said 
that he wasn’t going to pay $50,000 for anyone’s vote. 

I said in the beginning, and it was my recollection that I hadn’t 
heard the $50,000 rumor when I talked to Mr. Eckels, but in view of 
his statement that I said it to him, I must have heard it before that. 

But the reason I sent Mr. Eckels to Washington wasn’t anything to 
do with the $50,000 rumor; it was because I heard that McCon- 
naughey was going in partnership with Sutton, and I thought that 
was very disturbing. 

Mr. Lisuman. From whom did you hear Mr. McConnaughey was 
going in partnership with Mr. Sutton ? 

Mr. Reep. I don’t know; I don’t know 

Mr. Lisuman. When did you hear it? 

Mr. Reep. I heard it the night of June 3. 

Mr. Lisuman. Was it on the telephone ? 

Mr. Reep. It was on the telephone. 

Mr. Lisuman. Was it a long-distance call ? 

Mr. Reep. I don’t know; I think it was. 
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Mr. Lisuman. But you don’t know 
_ Mr. Rexzp. I do not know where I heard it. It turns out, however 
it was true. That is the first information I had that he was going 4 
become a partner. 

Mr. Lisuman. Well, again I call your attention, Mr. Reed, to Mr 
Kckels’ sworn statement given to the FBI, dated September 23, 1957, 
which is already in the record, and in which he stated that— 

At this time I told Sutton that Television City, Inc., was not interested in buy- 
ing the vote of any member of the FCC, and positively would not do go. 

Now, in view of the fact that this has reference to the June 4, 1957 
meeting between Mr. Eckels and Mr. Sutton pursuant to instructions 
which you had given at 1:30 a.m. in the morning to Mr. Eckels, I find 
it difficult to understand why you had no knowledge at that time of 
this $50,000 rumor. 

Mr. Reep. Well, I must have heard it before that; I say that. I 
never saw Mr. Eckels’ written statement until the day of the grand 
jury hearing down here. I didn’t know he had given a written state. 
ment. He didn’t submit it to me, and I didn’t see it. 

I don’t agree a hundred percent with it, but I did send him down 
here because of the rumor I heard about the partnership and the 3-to- 
3 vote. 
bs = Lisuman. Do you know when Mr. Eckels first went to the 

Mr. Rexp. I think the FBI came into the office to see him early in 
July, and they came to see me, and they already had the rumor. 
They didn’t get it from me, and I don’t know where they got it. You 
might find out from them. 

They asked me if I had heard rumors that Mr. McConnaughey was 
going, to get a retainer from Hearst or wanted something, and I said, 

es. 

I would like to make a statement, if I may. 

Mr. Lisoman. Yes, sir. 

Mr. Reep. I have practiced law for 40 years. I was a special assist- 
ant U.S. attorney a worked very closely withthe FBI. I prosecuted 
a great number, as assistant special district attorney, of people for 
abuse of office. 

I removed the mayor of Pittsburgh, and the former mayor, and 
convicted a lot of people, and almost every time the FBI has an in- 
quiry in Pittsburgh they come in to see me, and I always cooperate 
with sre And when they came in, I told them exactly what I had 
heard. 

They already had the report from somewhere else, and I think it 
would be possible to find out where they got the rumors. 

But if 1 knew where I had heard these things, I would tell you. 
I don’t know. I have just,as much interest in good government as 
anybody in this room. 

I am very glad to know that the rumors were not true with respect 
to the solicitation of a bribe. The other two things that I heard 
turned out to be absolutely true. 

Mr. Lisuman. What are those other things ? 

Mr. Reep. That there was a 3-to-3 division in the Commission, and 
res there was likely to be a partnership. between McConnaughey and 

utton. 
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Mr. Lisuman. Well, in your telephone conversation in the early 
morning hours of June 4 with Mr. Eckels, did you instruct him to 
come so Washington and discharge Mr. Sutton ? 

Mr. Reep. I told him to come down and find out if it was true, 
and then I talked to him many times, several times during the day of 
the fourth, and while he was in Mr. Sutton’s presence he telephoned 

and Sutton got on the phone and explained to me that this was 
a kind of partnership in which Mr. McConnaughey wasn’t going to 
share in any of the fees of clients that they already had. 

And I later talked to Mr. Eckels, and that didn’t satisfy me, and 
as far as I can recall, that is the last conversation I had with Mr. 

utton. 

Now I notice by his testimony he says he talked to me later. I don’t 
think that is correct. He did talk to me at one time about the effect 
of Wolf’s death. He said he thought we were licked and we ought to 
settle. I am quite certain that was before the case was opened up. 

I have no recollection of any conversation with Mr. Sutton after 
the 4th of June. 

Mr. Lisuman. Well, in the 4th of June conversation, Mr. Reed, 
did you discuss the fact that Mr. Sutton was being discharged ¢ 

r. Reep. No, I did not. 

Mr. Lisuman. What did you discuss with Mr. Sutton ? 

Mr. Rerp. He got on the phone to explain the kind of arrangement 
he had with Mr. McConnaughey. Now it develops that he had had 
itsince April. I didn’t know that then. 

Mr. Lisaman. Did Mr. Eckels, when he telephoned you on the 4th, 
tell you that he had terminated the services of Mr. Sutton ? 

r, Reep. No, I don’t know that he did at that time, but we did 
later. He went back to Mr. Pierson’s office, 1 assume, and we had 
several conversations. 

Mr. Lisuman. Later on the day of the 4th? 

Mr. Reev. Yes. But I knew when he—— 

Mr. Liseman. Just a minute, I want 'to pin this down. Do you 
mean to say that after the luncheon meeting that Mr. Eckels had 
with Mr. Sutton, that later on the same day that Mr. Eckels called 
Mr. Sutton on the telephone and discharged him ? 

Mr. Reep. I don’t know when he discharged him. I think he dis- 
¢ him then. I had nothing to do with that, but I talked with 
Mr. Eckels on the phone later in the day and he told me that he had 
discharged Mr. Sutton. And I agreed with him. 

The Cuatrman. Did you tell Mr. Eckels to discharge him? 

Mr. Rrep. No; I sent him down to look into the matter, himself. 
I listened to the explanation that Sutton gave me on ‘the phone. 
aon Eckels came back on the phone, I said it didn’t satisfy me. It 

1dn’t. 

The Cuarrman. Well, did Mr. Eckels go down with the authority 
from you to discharge him ? 

_'Mr. Reep. I didn’t tell him one way or the other. I said find out 
if it is true. 

The Cuarrman. Well, did he discharge him that day ? 

Mr. Reep. I'thought he did. That is what he told me. I wasn’t 
there; but that is what he told me. 

Mr. Lisuman. Now, Mr. Reed, on pages 223 and 224 you testified 
that other applicants for the Pittsburgh channel heard that Mr. Mc- 
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Connaughey was to get a retainer from Hearst. You named Mr 
Matta as one from whom you heard that rumor. 
Now in view of Mr. Matta’s testimony that he heard it from you 
do you wish to change your testimony ! : 
Mr. Reep. No, I don’t wish to ae my testimony. My recol- 
lection is that he told me he had heard it. But Mr. Matta would 
come into our office very frequently. I had nothing to do with mak. 
ing the arrangements for the $50,000 expenses of the various other 
applicants. They were being carried on by Hearst. 
ut Mr. Matta would come into the office to see Mr. Eckels on 
numerous occasions. Mr. Eckels’ office was on the floor above mine 
and he would come down and see if I was busy and chat, and on sey. 
eral occasions we sat there and talked about things he heard, and so on, 
and on one occasion he said he heard they were going to give it to 
one of the others entirely because of a deadlock, and he frequently said 
to me that there was no use of our contending with Hearst, they were 
too strong. 

Now my recollection is that he told me he had heard the report, but 
he disagrees with that, I see. 

Mr. Lisuman. Well, according to his testimony, which appears, 
and which was given on November 24, 1958, on page 740, he said he 
heard this, that Mr. McConnaughey was soliciting a bribe from the 
Hearst interests, from you, and that he heard it on a telephone call 
by you to him. 

Mr. Reep. I never initiated a telephone call to Mr. Matta to tell 
him anything of the kind. I don’t think I ever initiated a call. He 
would come in to talk with me, as he did numerous times, and there 
was no reason why I would call him or say anything to him. Hearst 
was carrying on those negotiations, I ve: ¢ nothing to do with it, but 
his theme always, when he was talking to me, was that we ought to 
settle it; we ought to settle it. 

Mr. Lisuman. In other words, when Mr. Matta testified that he 
heard this rumor from you, rather than his telling you the rumor, 
his testimony, according to your view, is incorrect? 

Mr. Reep. I[ think that it is incorrect. That'is not my recollection. 
I remember discussing the thing with him, but I think he told me 
that he had heard it. That is my recollection, and I believe that is 
my testimony. 

Mr. Lisoman. Can you remember anybody else that you heard this 
rumor from? 

Mr. Regp. No, I cannot. 

Mr. Lisoman. When did you first discuss this rumor with your 
attorney, Mr. Pierson ? 

Mr. Reep. I didn’t discuss it with him at all, as I recall. Mr. 
Eckels talked to him about it when he was down here. 

Mr. Lisuman. On June 4? 

Mr. Reep. That is my recollection of what they told me. 

Mr. Lasuman. When did you first retain Mr. Pierson as attorney 
in this matter? 

Mr. Reep. I don’t recall; some years before. 

Mr. Lisuman. And Mr. Sutton has testified the reason why you 
had two attorneys in here was that your company didn’t want to have 
all its eggs in one basket. Now could you explain that testimony? 
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Mr. Reep. Well, as I testified before, when it came to. presenting 
the matter of application for a television station, we thought. we needed 
other counsel, and I believe it was Columbia that suggested two or 
three names, and we picked Mr. Pierson. _ 

Sutton had not been our choice at any time. He was the attorney 
for the station, the radio station, before we bought it. I knew nothin 
about his ability to present a case in court, or anything of the kind, an 
we decided to have additional counsel. 

Mr. Lisuman. Did you, or any of the companies in which you were 
interested, send a written notice of termination of services to Mr. 
Sutton ? 

Mr. Reep. Not that I know of. 

The Cuatrman. Mr. Reed, out of the long years of experience you 
have had, and the reputation that you have attained in your community 
as.an attorney and as a public official over the years, I appreciate this 
delicate situation that you find yourself in in connection with this 
television matter. 

There are a few things, though, that seem to me could be cleared up 
alittle bit more than they are. 

In the first place, about the ruamor—there are certain facts that you 
have got to apply the practical side to. 

In the first place, until after the oral argument of June 3, accordin 
to this record, there has never been any indication or anything sai 
about any tieup between Mr. McConnaughey and the Hearst people, or 
any effort on the part of Mr. McConnaughey to make any approach 
insofar as Television City is concerned. Do you agree with that? 

Mr. Reep. I think that the rumors that Mr. McConnaughey was 
wanting something, or was going to be retained by Hearst—I think 
they existed before the oral argument. 

e CHairman. How did it happen they never did get out and that 
nobody ever said anything about it until after the oral argument ? 

Mr. Reep. I don’t know. I didn’t say anything to anybody about it. 

The Cuarrman. This record does not disclose that there was any 
talk about it before June 3. 

Mr. Reep. I don’t know any reason except when I found out that 
the partnership was going into existence, I attached more importance 
to it. 

The Cuarrman. We will get to that in a minute. 

You were down here at the oral argument, were you not ? 

Mr. Reep. That is right; yes, sir. 

The CHarrMAn. Did you hear any discussion or anybody mention 
anything about the Hearst papers in connection with McConnaughey— 
or McConnaughey trying to get something—at the oral argument down 
here that day ? 

Mr. Reep. No. 

The Cuairman. Don’t you know, if that had been prevalent and 
there were certain rumors about it—don’t you know that it would have 
been discussed among those who were interested in that application 
during the oral argument that day ? 

Mr. Reep. Well, I wouldn’t think so. Each one presented his own 
case and made his own argument. There was no conference between 
us, no occasion that I—I wouldn’t suppose that anything would have 
been said. 

The thing that upset me when I found out later was that— 
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The Cuamman. We are going to get to that in a minute. 

Mr. Reep. All right; very well. 

The CHatrman. We will get to that in a minute. But here you 
have got a real highly competitive, comparative case down there, and 
a lot of money involved; and all of you were in here in that spirit of 
competition as prevails in our system here, and going to the Commis. 
sion and arguing before that Commission all day; and you knowj 
nor anyone else knowing or having heard that there were such rumors 
floating in the air. Don’t you know there would have been a great 
deal about it that very same day ? 

Mr. Reep. I wouldn’t imagine that any attorney would have said q 
word about it in his argument, because they were rumors. 

The CHarrman. Of course, not in his argument. Naturally, they 
are not going to get there and tell the Commissioner they heard this 
about him. 

Mr. Reev. Nobody said anything to me about it afterward. 

The Cuatrman. That is a very, very strange situation, to my mind. 

Now, you went back home. 

Mr. Reep. That is right. 

The Cuarrman. What time did you get to Pittsburgh ? 

Mr. Reep. I don’t know—6 o’clock, maybe ; something like that, 

The Cuarrman. All right. Now what time, then, at night did you 
learn about this law partnership ? 

Mr. Reep. I do not know; sometime later that night. 

The Cuarman. Now, that is ‘a very, very important thing; and it 
was an important piece of information that you received. 

Mr. Reep. Yes. 

The Cuarrman. Did you have anyone visiting you in your home 
that night ? 

Mr. Reep. No; no, we were all at dinner at the Duquesne Club, as I 
testified before. 

The Coarrman. You were—— 

Mr. Reep. We went to a club for dinner. 

The Cuarmman. Those of you who had returned from your trip 
down here? 

Mr. Reep. Except—Mr. Eckels wasn’t there. 

The CHarrman. Was it at the Duquesne Club you had this 
information ? 

Mr. Reep. I think that.is where I got the first information. 

The CuarrMan. Did you say you got it by telephone ? 

Mr. Reep. I think I got it by telephone, and I don’t know from 
whom. 

The Cuatrman. Well, now, you have qualified that that you think 
you got it by telephone. I want to be specific on it. 

Mr. Reep. Well, nobody came to see me, that is certain. 
anne CHARAN. Well, there were other people in the room having 

inner? 

Mr. Reep. Yes, but I think I got it by telephone. 

The Cuarrman. Did somebody call you while you were at dinner? 

Mr. Reep. I think so. 

The Cuarrman. Where did the telephone call come from? 

Mr. Reep. I don’t know. 

The Cuarrman. Was it from Pittsburgh ? 

Mr. Reep. No, I am quite certain it wasn’t. 
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The CuarRMAN. Was it from Washington? 
- Mr. Reep. I think so, probably. 

The Cuarrman. Let’s see if we can pin it down. It was not Mr. 
Sutton who called you, was it? 

Mr. Reev. No; it was not Mr. Sutton. 

The CrairMaAn. All right. Was it Mr. Pierson that called you? 

Mr. Reev. No, I am sure it wasn’t Mr. Pierson. 

The CuairMan. Was it Mr. Matta that called you? 

Mr. Reep. I don’t think I talked to him that night. 

The CHairMAN. Well, he said he went back to his hometown. What 
is the name of it—Braddock? 

Mr. Reev. By train, I think he said. 

The Cuarmman, But you are positive it was not Mr. Pierson who 
called you ? 

Mr. Reep. I am quite certain. 

The Cuarrman. Was it Mr. Desvernine who called you? 

Mr. Reep. No, he was there. 

The Cuarrman. Well, now, you can remember these who you know 
did not call you. Why can’t you remember who it was that did call 

ou! 

Mr. Reev. I don’t know where I got the information, and I said 
that—— 

The Cuarrman. You just said you got it by telephone call, and you 
were not sure of that. 

Mr. Reep. I am not sure of that, but I don’t know any other way 
that I would have gotten it. 

The Cuairman. Well, it would seem to me as important a piece of 
news as that would be everlasting in your mind, Mr. Reed, as to the 
source of it. 

Mr. Reep. Well, it is not, and I told the investigators that when 
they first came in, and I told the grand jury that. It turned out to be 
true, whoever gave me the information. 

The CuarrMan. Yes, it turned out to be true, whoever told it. And 
that is the important thing about it. 

It was that night when you learned there was a 3-to-3 tie? 

Mr. Reep. Yes. 

The Cuarmman. And it was that night that you found out that the 
thing was deadlocked in a 3-to-3 tie, was it not ¢ 

Mr. Reep. That is right. 

The CHARMAN. ‘And is it not a fact that if a condition had been 
brought about that would have required Mr. McConnaughey to dis- 
qualify himself, that Television City would have gotten the award? 

Mr. Reep. No, it took four votes to get it. 

The Cuarrman. Well, we have had that discussion around here, too; 
the Commissioners have had it in this record. If there was more than 
a quorum present, the one that got the majority got it. 

. Reep. Well, the information I had was it took four votes. I 
don’t know which is which. 

The Cuarrman. Well, it isa fact that if he would have been disquali- 
fied it would have been a 3-to-2 vote, would it not ? 

Mr. Reep. Well, they had already voted. I don’t know what would 
have happened about it. He voted against us. 

The uate: You knew he had voted against you ? 
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Mr. Rexp. No; I didn’t know that. But I knew it was 3 to 3, but 
later on I found out he voted against us. But I thought he haq 
because he had voted against us before when we tried to open it up, 

The Cuamman. It was very obvious at that time, the Commission 
records show, that had he disqualified himself the majority vote present 
and voting would have been for Television City, would it not? 

Mr. Reep. Well, I suppose, yes, it would have been 3 to 2. 

The Cuarrman. Furthermore, if there could have been anythin 
sustained with reference to the $20,000 a year to Hearst, that woul 
have disqualified Hearst altogether, would it not? 

Mr. Reep. Yes. 

The Cuarrman. And, so far as this record made now, all of this 
started the night of June 3 by telephone call to you, from whom you 
cannot identify or recollect who that telephone call was from. 

Mr. Reep. I don’t think it all started then. I think there wer 
rumors before that. The FBI came to us; they didn’t get the rumor 
fromus. Where did they get it? 

The Cuatrman. Well, the FBI didn’t come to see you until Sep. 
tember. 

Mr. Reep. Oh, no; they came in early July. 

The Cuarrman. Well, it was a month, anyway, after all this hap. 
pened. 

Mr. Reep. It was some time after June 4; yes. 

The Cuarrman. But I am trying to find out if there is any infor- 
mation that we can establish that there were any of these rumors or 
any such information prior to the oral argument of June 3, and thus 
far this record does not disclose there was any such information. 

Did you go to the FBI with it yourself ? 

Mr. Reep. No, sir. 

The Cuatrman. Did the FBI come to you? 

Mr. Reep. Yes, sir. 

The Cuarrman. How did it happen that Mr. Eckels went to the FBI 
voluntarily ¢ 

Mr. Reep. I didn’t understand he did. 

The Cuarman. I think he testified to that fact—no, Mr. Pierson 
testified to that effect : 

Mr. Eckels later informed me that he had intended to report it. He also 
later informed me that he had voluntarily reported to the FBI. 

Mr. Lisoman. What is the page of that, Mr. Chairman ? 

The Cuarrman. That is page 281 of the proceedings before this 
committee, dated November 13, 1958. 

In a matter as important as this, it seems to me that you ought to 
help this committee find out just how it came about. I do not ask 
you to do something that you cannot do, that you cannot recall. 

Mr. Reep. It would be perfectly ridiculous for me to guess where 
I heard any of these rumors in the first place. There were plenty of 
them. 

The Cuarman. I know if you don’t want to pin it that way, be- 
cause it seems perfectly ridiculous you can remember everything else 
except who told you by telephone and gave you this important piece 
of information. 

Mr. Reep. I don’t remember. It was known here in Washington, 
your evidence shows it was known here in the early afternoon, and I 
didn’t know it then. 
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The CHairMAN. That is, about the 3-to-3 tie vote? 

Mr. Reep. Yes. 

The CHatrMan. Yes, but did anybody say anything about the law 
partnership and the rumor about the $20,000? 

Mr. Reep. I didn’t hear that. 

The CuaiRMAN. There is another practical situation. How was it 
that you ¢c: alled Mr. Eckels at 1:30 in the morning? 

Mr. Reep. Mr. Eckels had gone home, and when I heard about the 


proposed partnership with Sutton, I asked him to come down here 


and find out if it was true and what about it. 

The CuHarrman. Well, you were at dinner when you say you think 
you received this telephone call. Why did you wait until 1:30 before 
you called Mr. Eckels? : 

Mr. Reepv. I don’t know whether it was 1:30. I waited until I got 
home and called him. 

The CuarrMan. In other words, you had a late party after your 
dinner 

Mr. Reep. I don’t know how long we were there, but that is when 
[called him, and I decided he ought to come down. 

The CHarrman. Well, Mr. Eckels said you called him at 1:30. 

Mr. Reep. I don’t know what time. 

The CHatrmMAn. He was asleep in bed. 

Mr. Reep. Yes, he said he was asleep, but I don’t know what time it 
was. 

The Cuairman. You do not doubt what he said about it, do you? 
He said it was 1:30. 

Mr. Reep. I don’t doubt it. 

The CuarrMan. I am going to ask you again: Was it or was it not 
Mr. Pierson that called you by telephone, late, sometime in the eve- 
ning of June 3, and talked to you about it and advised you of this 
information with reference to the contemplated law partnership 
which started in April, prior to this oral argument ? 

Mr. Reep. I don’t think it was Mr. Pierson. 

The CuatrMan. It could have been, though ? 

Mr. Reep. It could have been. I don’t know who would know 
that there was to be a law partnership. 

TheCramman. Why did you get Mr. Pierson 

Mr. Reep. I tried to get some of them; I don’t know whether or 
not I got any of them or not. I tried to get somebody to find out what 
would h: appen if the tie existed beyond July / 

The Cuarrman. Why did you get Mr. Pierson as your attorney in 
this matter ? 

Mr. Reep. Because he was one of those recommended to handle that 
kind of case. 

The Cuarrman. Who recommended him to you? 

Mr. Reep. He was one of several recommended by Columbia Broad- 
casting System. 

The Cuarrman. Did you know of the very close and warm friend- 
ship between Mr. Pierson and Mr. Mack? 

Mr. Reep. I didn’t know anything about that. 

The Cuarrman. No one ever told you about that 4 

Mr. Reep. No; they did not. 

The Cuarrman. That had nothing to do with your decision to 
employ him ? 

32090 O—60—pt. 14 19 
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Mr. Reep. Had nothing at all. 

The Cuarrman. You have learned that he said in the record here 
to this committee that he was a very warm, close, personal friend of 
Mr. Mack, did you not ? 

Mr. Reep. I don’t know whether he said that or not. I think he 
knew a good many of the Commissioners, 

The CuarrmMan. Yes; he knew a good many of them, but Mack 
was a neighbor of his, they attended parties together, played golf 
together, visited together daily, and it was perfectly all right 

Mr. Reep. I didn’t know that 

The CuatrMan (continuing). Uniess there was something sinister 
behind that move that brought about certain actions here. 

Mr. Reep. I didn’t know that until I read this record. 

The Cuatrman. My attention is called by a staff member to one 
particular, and I want the record to clear it up. 

When did you employ Mr. Pierson ? 

Mr. Reep. I can’t tell, I don’t know; some years before that when 
we first started in this contest. 

The Cuarrman. Well, in order that there will not be an implieca- 
tion about it, was he employed before Mr. Mack came to the Com- 
mission ? 

Mr. Reep. I don’t know when Mr. Mack came on the Commission. 

The Cuatrman. I think he came on in 1955. 

Mr. Reep. I don’t know. Maybe Mr. Eckels can tell you when we 
employed him; I don’t know. 

The Cuarrman. And you are positive that Mr. Matta told you 
about these attempts with reference to the $20,000 

Mr. Reep. My recollection is 

The CHarrMan (continuing). And you did not tell Mr. Matta? 

Mr. Reep. That is my recollection of it, and I remember we dis- 
cussed it. 

The CuarrMan. Was Mr. Sutton discharged ? 

Mr. Reep. I thought he was. Mr. Eckels said he was. 

The CuarrmMan. Well, you are the senior partner in the law firm! 

Mr. Reep. That is right. 

The Cuarman. Do your records reveal that he was discharged! 

Mr. Reep. No, I don’t know; there wouldn’t be any record of it 
that I would know. They had a conversation down here, and I talked 
on the telephone with Mr. Eckels, and he said he discharged him. 
That is my knowledge. 

The CHarrmMan. Don’t you ordinarily confirm something as im- 
portant as that by written communication and formal termination of 
such service ? 

Mr. Reep. I wouldn’t think so. We asked him to send a bill, and 
he sent it. 

The Cuatrman. Did you pay it? 

Mr. Reep. Yes, after a while. We didn’t pay it right then. 

The Cuarrman. That was the final settlement on it ? 

Mr. Reep. That was the final bill; final bill. 

The Cuatrman. As far as you and Mr. Eckels are concerned, he 
was finally discharged from any and all services ? 

Mr. Reep. That is the way I understood it. 

The Cuarrman. Was there any action brought, or any attempt 
made on your part or Mr. Eckels’ part, to get his name removed from 
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the record, or to advise the Commission that he was no longer associ- 
ated as counsel / Me . 

Mr. Reev. Not that I know of. I don’t know what the practice is, 
but I don’t know of any paper that was filed. id} . 

The CuarrmMan. And you do not know of any information that 
may have gone to the Commission to that effect / 

Mr. Reev. No; I don’t know of any. 

The CHarrMAN. Mr. O'Hara. 

Mr. O'Hara. Mr. Reed, I was not present when you and Mr. Eckels 
testified before, and I would like to ask a few questions which have 
troubled me. 

You have referred to a so-called partnership between Sutton and 
McConnaughey. As a matter of fact, it was not a partnership, but 
an association, is that a fact, which is considerably different from a 
partnership ‘ 

Mr. Reep. That is what they say now. I don’t know. 

Mr. O'Hara. Well, I think the evidence here was that there had 
been negotiations, I think starting in April, or talk between them. 

Mr. Reep. That is right. 

Mr. O'Hara. But that it was never actually firmed up and an agree- 
ment signed until sometime in July, as I recall it, around July 8 or 9, 
1957, which was following the termination of Mr. MceConnaughey’s 
service on the FCC, that a definite and final agreement was never 
made as to the so-called association. 

I would certainly think, as a lawyer, it was merely an association 
and not a partnership. But there would be considerable difference, 
would there not, between a partnership between them and merely an 
association between them / 

Mr. Reep. Well, that might be, as far as they are concerned. As 
far as I was concerned, I didn’t like it. 

Mr. O'Hara. Now—— 

Mr. Reepv. The explanation that he gave me was that he would not 
share in the fees of clients that they had before he came in. The 
publicity I saw in the New York papers was that he was guaranteed a 
certain number of dollars a year. 

Now, I have never seen the agreement. I don’t know whether this 
isthe same agreement they had then or not, but 

Mr. O'Hara. I believe it is in evidence in the record here—— 

Mr. Reev. Well— 

Mr. O'Hara (continuing). Isn’t it, Mr. Lishman ? 

Mr. Lisuman. Yes, sir. 

Mr. Reep. I have not seen it, and I had nothing to do with it, but 
I didn’t like it, anyway. 

Mr. O'Hara. You are an experienced lawyer, Mr. Reed, a person of 
standing at the bar and in the community of Pittsburgh, and as I 
understand it, you heard this rumor about certain things on the night 
of June 8 while you were at dinner at the Duquesne Club. You are 
not sure whether someone told you personally, or whether you got a 
telephone call, but your impression leans toward the telephone call. 

Mr. Reev. That is right. 

Mr, O'Hara. Did you recognize the voice of the person who told 
you 

Mr. Reep. I have no idea where I got the information. 
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Mr. O’Hara. Did you say, “Who are you ?” 

Mr. Reep. No; I have no idea. 

Mr. O’Hara. You did not ask who it was? 

Mr. Reep. I have no idea where I got the information. 

Mr. O’Hara. Well, let’s say it was a telephone call. Did you ask 
the individual who talked to you on the telephone, “Who are you?” 

Mr. Reep. I have no recollection at all of where I got the informa. 
tion or 

Mr. O’Hara. Waita minute. Will you please answer this question? 

Mr. Reep. Yes. 

Mr. O'Hara. Did you ask this individual 

Mr. Reep. I may have, but I have no recollection of it. 

Mr. O’Hara. Did he tell you who he was ? 

Mr. Reep. No; I think not. 

Mr. O’Hara. Well, now, Mr. Reed, as a lawyer, as a businessman 
and as an ordinary human being, you know how terrible rumors can be, 

Mr. Reep. I do. 

Mr. O’Hara. Now, it does not mean that you should not investigate 
them, but it does not necessarily mean that you should assume that 
some wide-eyed rumor, by someone who did not disclose to you who 
he was, made these statements to you which were terribly important, 
and did you ever make any investigation, so far as you were person- 
ally concerned, as to checking on the rumor ? 

Mr. Reep. No; I sent Mr. Eckels down here and I wound out they 
weretrue. There had been a 

Mr. O’Hara. Found out what was true ? 

Mr. Reep. That there had been a 3-to-3 tie, and that there was going 
to be an association between the chairman and Mr. Sutton. 

Mr. O’Hara. Now, other than that, there wasn’t anything about 
bribery involved or alleged bribery or alleged hiring of Mr. McCon- 
naughey by Hearst people; was that in it at all? 

Mr. Reep. Oh, I had heard that before. 

Mr. O’Hara. Well, you often hear rumors in a lawsuit—— 

Mr. Reep. That is right. 

Mr. O’Hara (continuing). That are absolutely unverified and never 
can be verified. 

Mr. Reep. There were lots of others in this matter. 

Mr. O’Hara. And in Washington itself, a hotbed of rumors; isn’t 
that true? 

Mr. Reep. That is true. 

Mr. O’Hara. Well, it is a strange situation, Mr. Reed, that any- 
thing as important as this should come to your attention, and by a 
telephone call, and let’s assume, if you will permit me to assume that, 
that you did not make some earnest effort to find out who it was called 
you, and why he called you, what his interests were, and that sort of 
thing, which would naturally occur to an able lawyer like you. 

Mr. Reep. I sent a man down here and I found out that it was 
true, and I took action that I thought protected ourselves, and that 
is 














Mr. O’Hara. Who could have possibly known that you were going 
to be at the Duquesne Club that night? 

Mr. Reep. He may have called the house and was told that. 

Mr. O’Hara. Did you leave word at the house where you would be! 
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Mr. Reep. Oh, yes; there is somebody there all the time. 

Mr. O'Hara. Who all were at that dinner this night ? 

Mr. Reep. That night there was Mr. Desvernine, and Mr. and Mrs. 
Baker, and I believe Mr. Wolf, myself, and my wife. 

Mr. O’Hara. Do you remember what time on this important night 
you got home ¢ 
" Mr. Reep. I haven’t any recollection. 

Mr. O'Hara. Did anybody call you after you left the club and 
went home that night ? 

Mr. Reep. I think I talked to people that night. I know I called 
them—— 

Mr. O'Hara. Did you call them or don’t you recall ? 

Mr. Reep. I don’t recall; I had other calls. 

Mr. O'Hara. You made calls or you received other calls? 

Mr. Reep. I made calls and received calls. 

Mr. O'Hara. Well, you called Mr. Eckels. Who else did you call ? 

Mr. Reep. I called Mr. Wolf. He was one of our associates, and 
I don’t know who else. 

Mr. O'Hara. You had dinner with Mr. Wolf. 

Mr. Reepv. There were two Mr. Wolfs. I don’t know whether he 
was there or not, but I know I talked to him that night. 

Mr. O'Hara. Well, do you remember anybody calling you from 
Washington ? 

Mr. Reepv. No; I don’t remember anybody else calling me from 
Washington. 

Mr. O'Hara. Do you remember anybody else calling you from any 
place else that night ? 

Mr. Reep. No; I do not. 

Mr. O’Hara. That is all, Mr. Chairman. 

The CuHarrMAN. You are the attorney for National Steel Corp., are 
you not ? 

Mr. Reep. Yes, sir. 

The Cuatrrman. To your knowledge, do you know whether or not 
Mr. McConnaughey acquired stock or holdings in the company since 
he became a member of the Federal Communications Commission in 
1954? 

Mr. Reep. I have no knowledge at all. 

Mr. O’Hara. Mr. Reed, your firm name is Thorpe, Reed & Arm- 
strong 

Mr. Reep. That is right. 

Mr. O'Hara. And Mr. Eckels is a full partner, is he, in that firm ? 

Mr. Reep. That is right. That is right; yes, sir. It is a large 
frm. We have 24 lawyers, and he is one of the partners. 

Mr. O’Hara. You are the senior partner ? 

Mr. Reep. I am the senior partner. 

Mr. O’Hara. That is all. 

The Cuatrman. How is Television City doing? 

Mr. Reep. Well, we just got on the air on the 14th of September. 
We think we are doing a good job; I don’t know. 

The Cuarrman. Thank you very much, and again I want to thank 
you for responding to the committee’s request to come down here this 
morning. 

Mr. Reep. Thank you, sir. 

The Cuatrman. Do you want Mr. Eckels? 
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Mr. Lisuman. Yes, sir. 

The Cuarrman. Mr. Eckels, will you come back to the witness 
stand, please ? 

You are the same Mr. Lee W. Eckels who testified a few days 
ago—— F 

Mr. Ecxets. Yes, sir. 

The Cuarrman (continuing). Before the committee, and you are 
resuming your testimony this morning by invitation of the committee? 

Mr. Ecxets. Yes, sir. 

The Cuarrman. You recognize, of course, you were sworn and are 
now under oath? 

Mr. Ecxets. I do. 

The CuarrMan. Mr. Lishman, you had some questions. 


TESTIMONY OF LEE W. ECKELS—Resumed 


Mr. Lisuman. Mr. Eckels, you have just heard the testimony of 
Mr. Reed, that you came to Washington and found out it was true 
there had been a 3-to-3 tie vote on June 3. 

How did you find out that it was true? 

Mr. Ecxets. I can’t recall exactly, but I believe that Mr. Sutton 
and I discussed the 3-to-3 tie, and I am quite sure he knew about it. 

Mr. Lisuman. Well, did you go to the Commission and find out! 

Mr. Ecxexs. No. 

Mr. Lisuman. How did you know it was true, then ? 

Mr. Ecxets. Well, it wasn’t important whether it was true. The 
important thing was what the relationsliip of Mr. Sutton and Mr, 
McConnaughey would be. That I established as a truth, because Mr. 
Sutton admitted that he had planned to go into some kind of an 
association 

Mr. Lisuman. I want to confine myself to this 3-to-3 tie vote be- 
‘ause Mr. Sutton’s testimony is that he did not know about it when 
you were in Washington, and yet you say you discussed it with 
him 

Mr. Ecxets. I believe we discussed it. 

Mr. LisoMan (continuing). And that you heard it from him. 

Mr. Ecxets. I didn’t hear it first from him. I heard it. from Mr. 
Reed when he called me; that was Tuesday morning, the 4th of June. 

Mr. Lisoman. How did you ascertain that this was true, this 3- 
to-3 tie vote ? 

Mr. Ecxers. Well, only in the sense that Mr. Sutton, as I recall it, 
knew that there was a 3-to-3 tie. 

Mr. LisumMan. Well, Mr. Sutton is in the room. 

I would like to ask Mr. Sutton at this point, Mr. Chairman—Mr. 
Sutton is in the room and I would like to have Mr. Sutton testify 
whether on this June 4 conversation with Mr. Eckels he told him of 
this 3-to-3 tie vote because in his preceding testimony Mr. Sutton 
made no such statement. 

The Cuarrman. Well, let’s get through with this witness first, and 
we will ask Mr. Sutton or anyone else any kind of appropriate ques- 
tions that we would like. 

Mr. LisuMan. Mr. Eckels, did you voluntarily go to the FBI? 

Mr. Ecxexns. I did not. I wish I had; I would like to take the 
credit, but I didn’t do it. 
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Mr. Lisuman. Well, I call your attention to Mr. Pierson’s testi- 

mony at page 281 of the transcript: 

Mr. Eckels later informed me that he intended to report it— 

and that was these rumors. 

He also later informed me that he had voluntarily reported it to the FBI. 

Now, is that correct ? 

Mr. Ecxets. I know that is the way he testified, Mr. Lishman. I 
heard him. But I think he was slightly confused on his facts. The 
statement which I gave to the FBI, and of which you undoubtedly 
have a copy, says that it is a voluntary statement, and that is all that 
was ever done. 

I did not go to them; they came to me on July 3, 1957, and they saw 
me and Mr. Reed, I believe, both separately and together. 

Mr. Lisoman. And you had never contacted the FBI previous to 
that ? 

Mr. Ecxexs. I did not voluntarily go to them; they came to me. 

Mr. LisHMAN. I have no further questions, but I would like to ask 
Mr. Sutton that one question, the conversation on June 4 that he had 
with Mr. Eckels concerning the 3-to-3 tie vote. 

The Cuatrman. Mr. Eckels, Mr. Sutton did not know that you were 
coming down until you arrived in Washington ? 

Mr. Ecxers. He certainly did not. 

The CuarrMan. So far as you know? 

Mr. Ecxets. So far as I know, he did not. 

The Cuarrman. You called him on the telephone when you got 
here? 

Mr. Ecxets. Yes, sir. 

The Cuarrman. What did you say to him? 

Mr. Ecxets. I told him I would like to have lunch with him. 

The CuarrmMan. That was not what he said. 

Mr. Ecxets. Well—— 

The CHarrMANn. He said you said, “Hello, George.” 

Mr. Ecxets. Well, I will admit I have written some “Dear George” 
letters addressed to him. 

The Cuatrman. Well, you did have lunch with him that day? 

Mr. Ecxexs. Yes, sir. 

The Cuarrman. And you asked him about this law partnership? 

Mr. Ecxets. No. He started by producing it from his pocket. 

The CuarrMan. He told you about it ? 

Mr. Eckets. Yes, sir. 

The Cuarrman. But you had been advised about it by Mr. Reed 
before you got there? 

Mr. Ecxets. Yes, sir. 

The Cuairman. That is what you came down here to talk to him 
about ? 

Mr. Eckets. That was one of the things I came down here to talk 
to him about. 

TheCuairman. And also about the 3-to-3 tie? 

Mr. Eckets. That was an incidental point of it. 

The Cuarrman. What? 

Mr. Ecxers. That was an incidental point because the important 
thing to us was whether there was going to be some kind of ar relation- 
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ship between Mr. Sutton and Mr. McConnaughey, and in the light of 
the jigsaw puzzle I was trying to put together, and I believe Mr. Reed 
was doing the same thing in his mind, it seemed all to come together 
at once, and I had a very clear picture. 

The Cuarrman. That was the important part, it did; it really did 
all come together, and that is what we are trying to clear up. 

Mr. Ecxets. I didn’t hear your last question. 

The CHarrman. I said it did all come together at once, and that is 
the unusual thing about it, and that is what we are trying to unravel, 
It came together that night of the oral argument at an all-night session 
apparently. 

Mr. Ecxets. What I was trying to get across was the picture, which 
was a very ambiguous picture, all came together at once and made very 
good sense to me. 

The Cuatrman. You were not abandoning any effort to get the 
award of the television station, were you ! 

Mr. Ecxets. I beg your pardon? 

The CHarrman. You were not abandoning any effort to get the 
television award, were you? 

Mr. Ecxets. Oh, no. 

The Cuatrman. Of course not. 

Any questions, Mr. O’Hara ? 

Mr. O’Hara. Mr. Eckels, what time did you go back to Pittsburgh! 
You were down here for the oral argument, 1s that true ? 

Mr. Ecxers. Yes. We went out to the airport and got on the Na- 
tional Steel plane, and I think it left about 5, perhaps a little after 
that. 

Mr. O’Hara. Well, now, when was it that you first heard about the 
3-to-3 tie vote? 

Mr. Ecxers. When Mr. Reed called me about 1:30 in the morning, 
Tuesday morning. 

Mr. O’Hara. You or your attorneys, Washington attorneys, had 
not heard of that. I think the evidence in here was that it was dis- 
closed by someone who is now dead, somewhere around 1: 30 or 2:30 
in the afternoon, by Mr. Doty. 

Mr. Ecxens. That is what Mr. Fink testified to, that is Mr. 
David 

Mr. O’Hara. You did not? 

Mr. Ecxets. I beg your pardon ? 

Mr. O’Hara. You did not hear of that vote until Mr. Reed called 
you late, at 1:30 in the morning of June 4, is that correct ? 

Mr. Ecxkets. My testimony has been and still is that I could have 
heard it while I was here, but I don’t think so. 

Mr. O’Hara. So could Mr. Reed have heard it then. He was with 
you, was he not? 

Mr. Ecxkets. He could have, but I think really the first time I heard 
about it was when he called me that morning, early the next morning. 

Mr. O’Hara. What was the purpose of Mr. Reed calling you at 
a Ie the morning, if you possibly both had heard it before you left 

ere ¢ 

Mr. Ecxexs. Well, he wanted me to come down to Washington 
and trace the one kind of rumor which he thought we would be able 
to trace down, and that was the rumor about Mr. Sutton and Mr. 
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McConnaughey, and that I found out to be true, that there was a 
contemplated association, or however Mr. Sutton wants to call it. I 
didn’t believe it, what he told me. 

Mr. O’Hara. Well, he did not claim, as you talked to him on June 
4, that there actually had been any signed agreement either of partner- 
ship or association, did he ? ! 

Mr. Ecxers. ‘Oh, no. He had a draft at the meeting, he pulled it out 
of his pocket. 

Mr. O'Hara. Did you read it? 

Mr. Ecxets. I tried to, but he was trying to talk to me. I don’t 
think he wanted me to read it. He was trying to tell me what was 


in it. 
a 4 O’Hara. He did not tell you not to read it, or he would not have 
handed it to you. 

Mr. Ecxexs. He didn’t tell me not to read it. 

Mr. O’Hara. What conclusion did you make out of what you read 
and what he told you, whether it was a partnership or association? It 
was quite different. 

Mr. Ecxets. I knew what he was trying to tell me, and I was not 
able to read the thing carefully to actually determine what were the 
terms and the legal effect of the agreement. 

Now, I know it was not signed, and I believe there were inter- 
lineations, but I was satisfied that there had been something going 
on between him and Mr. McConnaughey, and at that point it looked 
like we were being put in the middle, and we took the only effective 
means that we bald think of to solve that problem, and that was to 
discharge Mr. Sutton. 

Mr. O’Hara. You claim that you told him on that day that he was 
discharged ? 

Mr. Ecxers. I not only claim jt, I did tell him. 

Mr. O'Hara. What were the words you used ? 

Mr. Ecxets. I don’t recall the exact details of the conversation, 
but I am quite sure that it was made very, very clear by me that we 
wanted no more association with Mr. Sutton, in view of the circum- 
stances which then existed. 

Mr. O'Hara. You claim that on June 4 was the first time that you 
had ever heard the rumor, or heard anything pertaining to the so- 
called association between McConnaughey and Sutton ? 

Mr. Ecxers. Yes, sir, because if we had heard it before we would 
have immediately gotten in touch with Mr. Sutton, and if he would 
have told us that there was such a contemplated agreement, the termi- 
nation would have occurred right then. 

Mr, O’Hara. When was it you first heard of the alleged bribery 
of Mr. McConnaughey by a $50,000 bribe or employment by Hearst 
for over a period of years at $20,000 a year, or something of that 


type? 

Mir. Ecxers. Well, you will have to permit me to answer that in 
two parts: 

The rumor with respect to Hearst was to the effect that Mr. McCon- 
naughey was soliciting from Hearst a bribe of $20,000 a year for 10 
years. I didn’t place any stock in it, but it could have been true, and 
[heard that before the oral argument, I am quite sure. 

Now, as to the $50,000 offer, the best of my recollection is that I 
first heard that when Mr. Reed called me on the morning of June 4. 
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Mr. O’Hara. Will you permit me to read you a statement you gaye 
the FBI on September 23, 1957, at Pittsburgh, which is somewhat 
different ? 

Mr. Ecxexs. Mr. O'Hara, I read that statement, and if you yil] 
follow the context, you will see that I was unable to pin down the exac 
date I heard the Hearst. rumor, but my best recollection is that I heard 
it before the oral argument, and if you will read those two sentences 
carefully, you will see that while I refer specifically to the $50,000 
rumor as having come after the oral argument, I could not place 
definitely the time when I heard the $20,000 a year rumor or solicita- 
tion by Mr. McConnaughey with respect to Hearst. 

Mr. O’Hara. Well, the statement to which I refer, and reading from 
it: 

Shortly after my attending the hearing before the FCC in Washington, Dc, 
on June 3, 1957, relative to seeking a construction permit for television channel 4 
allocated to Irwin, Pa., I had heard rumors from some source or sources which 
I do not recall to the effect that McConnaughey was soliciting or attempting to 
solicit $50,000 from Television City, Inc., to secure McConnaughey’s vote for 
Television City, Inc., in obtaining the construction permit. 

Mr. Ecxets. Mr. O’Hara, you realize that right there is the end of 
a sentence. 

Mr. O’Hara. That is right. 

Mr. Ecxets. And the chronological reference is when I heard the 
$50,000 rumor. 

Mr. O’Hara. You do not say when you heard it, but starting out 
you indicate 

Mr. Ecxets. Shortly after. 

Mr. O'Hara. You indicate it was after June 3. 

Mr. Ecxets. Shortly after 

Mr. O’Hara. Shortly after the hearing. 

Mr. Ecxets. That is right. 

Mr. O’Hara (reading) : 

Another rumor I heard from sources I do not recall was that McConnaughey 
had or was attempting to set up an arrangement under which he would receive 
$20,000 a year for a 10-year period from the Hearst group. 

Mr. Ecxets. That is correct, but you will notice there is no chron- 
ological statement as to the time when I heard that. Now, my recol- 
lection is now that I heard it before the oral argument. 

Mr.®’Hara. But you did not say that actually in your statement. 

Mr. Ecxets. No, sir. What they have written down there, I said at 
the time. But I see no conflict between what I say now and what I 
said then. 

Mr. O’Hara. Well, I do. I do, and it may be that you are right on 
it, but Iseeaconflict. . 

Mr. Ecxets. Well, I might say, Mr. O’Hara, that the reason that 
that statement was not signed until September 19, 1957, was because 
the FBI after talking to me, went back to their office in Pittsburgh and 
rewrote it—I mean, wrote up a statement. They brought it back to 
me, and I made certain corrections which I thought accurately, or 
more accurately reflected what I was saying. 

They took that statement back, and they rewrote that and I think! 
again made corrections in it, and I think the September 23 statement, 
which is the one that you have now, is the third draft, which I finally 
approved and signed in September 1957. 








ive 


he 


ut 


py 
ve 


REGULATORY COMMISSIONS AND AGENCIES 5641 


Mr. O'Hara. Well, you didn’t insist on chronologically saying that 

ou claim what you now feel. But probably, wasn’t it true, Mr. 
Eckels, that you heard all of these rumors while you were down in 
Washington following the hearing, or about that time, or had you 
heard them previous to that time? 

Mr. Ecxets. I believe the only solicitation of a bribe was with re- 
spect to Hearst, and that was the only rumor that I can place as having 
been heard prior to the oral argument. The other one I did not hear, 
[ am quite sure, until after the oral argument, and I want to say that 
I believe I heard it when Mr. Reed called me the next morning very 
early and wanted me to come back to Washington, which I did. 

Me. O'Hara. Of course, your recollection would be a lot fresher in 
September, on September 23, 1957, when you signed this statement 
for the FBI, than it would be as of now, wouldn’t that be true? 

Mr. Ecxexs. Not necessarily, because I have been thinking a lot 
about it in the interim between July 31, 1957, when the FBI first came 
tome, and the date I signed that statement which the FBI took, and it 
wasa voluntary statement on my part. 

I was extremely active in working on the merger proceedings with 
Hearst, and on the sale of the Radio Station KQV to the American 
Broadcasting- Paramount Theaters, Inc. 

Mr. O’Hara. Well, as a lawyer, you realize that lots of times 
rumors are circulated for the purpose of maliciousness—— 

Mr. Ecxets. Yes. 

Mr. O’Hara. For the purpose of creating propaganda and many 
other purposes, and you don’t accept every rumor you hear as a 
fact. 

Mr. Ecxets. I certainly do not. 

Mr. O’Hara. Obviously, with standing as a lawyer, you would be 
entitled to investigate before you considered there is any substance 
to those rumors. 

Mr. Ecxets. That is correct, and the one rumor that came to my 
attention where I figured I had any chance of tracing it back and de- 
termining whether it was true or not, was the one I came down here 
about on June 4, 1957, and found out it was true. I subsequently 
found out that the 3-to-3 tie was true, I mean 

Mr. O'Hara. Well, those are obviously facts which have been dis- 
closed in the record for what they are worth. 

Mr. Ecxets. Well, those are things I could and I determined they 
were true. 

Now, tracing down a bribe rumor, in my book, it is impossible. 

Mr. O'Hara. Well, Mr. Sutton didn’t tell you what the alleged 
rumor was as to the tie vote of the Commission ? 

Mr. Ecxers. I can’t say that he told me, but I know we discussed it. 

Mr. O'Hara. On June 4? 

Mr. Eckers. On June 4. 

Mr. O'Hara. But you had already heard it, you think, before you 
went back on June 3! 

Mr. Ecxers. I am quite sure I heard it from Mr. Reed in that tele- 
phone conversation at 1:30 o’clock in the morning on June 4. 

Mr. O'Hara. Well you stated previously that you thought you had 
heard that tie vote rumor before you left Washington on June 3. 

Mr. Ecxets. I could have heard it before I left Washington. 
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Mr. O'Hara. Do you remember whether Mr. Pierson told you? 

Mr. Ecxe rs. I do not believe Mr. Pierson told me. 

Mr. O’Hara. Do you know who did? 

Mr. Ecxets. I do not. 

Mr. O’Hara. Wasn’t it quite important to you? 

Mr. Ecxers. As I say, Mr. O’Hara, the only place where I can pin 
down who told me is in the telephone conversation with Mr. Reed 
That makes me believe, because I am accustomed to rely on what 
Mr. Reed tells me, that that was the first time I heard it. But I could 
have heard it in the afternoon of the 3d, assuming that what Daye 
Fink testified to was true, that he had the information then, and that 
he had already started to let it out. 

Mr. O’Hara. That is all, Mr. Chairman. 

The Cuarrman. Mr. Bennett, do you have anything? 

Mr. Bennett. No. 

The CHarrman. Mr. Lishman, do you have anything? 

Mr. Lisuman. No further questions of Mr. Eckels. 

The Cuatrman. Mr. Eckels, thank you very much for your willing. 
ness to come back and try to help us clarify these contradictions and 
conflicts. I can’t say we have done very much about it, but never. 
theless we have tried. 

I appreciate your willingness to come down here this morning at 
the request of the committee. 

Mr. Ecxets. Thank you, sir. 

Mr. Lisyman. Mr. Chairman, in order to clarify the record, I 
would like to have Mr. Peterson, who has been a previous witness, 
state the date on which his firm of Pierson, Ball & Dowd were em- 
ployed by Television City, Inc. 


TESTIMONY OF NAD A. PETERSON—Resumed 


Mr. Perrerson. Mr. Chairman, because of the question that was 
raised in Mr. Reed’s testimony, I called our office and learned that 
there is a letter from Mr. Reed to Mr. Pierson of our firm inquiring 
as to the availability of our firm for their representation, and that 
date—may I see my notation—was March 11, 1952. 

There is then a memorandum in our fee file dated March 28, 1952, 
which indicates that we were then working for the Allegheny Broad- 
casting Corp. 

Now, the official record of the Commission will show, but. to the 
best. of our recollection the members of the Commission at that time 
were Paul Walker, Chairman, and members of the Commission, we 
believe, were Commissioner Hyde, Commissioner Bartley, Commis- 
sioner Hennock, Commissioner Webster, Commissioner Sterling, and 
Commissioner Merrill. 

The Cuairman. Well, you say that is the Allegheny Broadcasting 
Co. 

Mr. Pererson. Yes, sir. 

The Cuarrman. That was the radio station ? 

Mr. Pererson. That was the name, sir, of the television applicant 
at. that posture of the proceedings. There was later a change in the 
name of the applicant to Television City, Inc. 

The CHarrMan. That is when the merger—was that when the mer- 
ger 
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Mr. Peterson. This was an outgrowth of some merger negotiations, 
but it was not—I think it predated the actual date of the final merger. 
The Cuarmman. But Television City, the applicant under the name 
of Television City, was successor to Allegheny 

Mr. Pererson. That is correct, sir. 

The CuairMan. Allegheny Broadcasting? 

Mr. Pererson. Television City, Inc. succeeded Allegheny Broad- 
casting Corp. as the applicant for channel 4. 

The CHarrMANn. Very well. Thank you for getting the record 
clear. 

Mr. Pererson. Thank you, sir. 

Mr. Lishman. Mr. Chairman, I would like to ask Mr. Sutton just 
one or two more questions about this 3-3 vote. Mr. Sutton is in the 
room. 

The CuHarrMAN. Mr. Sutton, will you come back to the witness 
stand ? 

Mr. Sutron. Yes, sir. 

The CHarRMAN. You are the same Mr. George Sutton who testified 
Monday and was sworn previously ? 

Mr. roe. I am, sir. 





FURTHER TESTIMONY OF GEORGE SUTTON 


Mr. Lisoman. Mr. Sutton, you just heard the testimony of Mr. 
Eckels that on June 4 he discussed with you the 3-to-3 tie vote of the 
Commission on June 3, 1957? 

Mr. Sutton. I did, sir. 

Mr. Lishman. Did you have such a discussion ? 

Mr. Sutron. I never discussed with Mr. Eckels that there had been 
a3-to-3 tie vote. I knew of no such vote at that time, sir. 

Mr. Lishman. When did you first learn of the 3-to-3 tie vote? 

Mr. Surton. It was sometime, sir, prior to the 14th; a few days 
before, sir. 

Mr. Lisoman. June? 

Mr. Surron. Of June, yes, sir. 

Mr. Lisuman. I have no other questions. 

The CuarrMan. Any further questions? 

Thank you very much, Mr. Sutton. 

Mr. Surron. Mr. Chairman, there is one place in the record, sir, 
where it is not clear as to an answer I gave that should be clarified, sir. 
In our questioning—a question was asked me very quickly, and I didn’t 
complete it. I said that Mr. McConnaughey testified that he would 
have disqualified himself. Your question was having reference to the 
contract. I don’t want that to stand, because Mr. McConnaughey 
testified that had these rumors come to his attention, he would have 
disqualified himself, sir, and it should be clarified in the record. 

he CHatrMANn. In other words, Mr. Connaughey testified, as you 
recall, that had these rumors become known before that time, he would 
have disqualified himself ? 

Mr. Surron. Yes, sir, and it is not clear in the record there as to 
your question and my answer. My answer infers that he testified 
that he would have disqualified himself with regard to the contract. 
I want that clarified, sir. 
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The CHatrman. Thank you very much. Thank you, again, for 
your appearance. 

For the record, I wish to include a communication which was re. 
ceived by the committee, addressed to Mr. Angland, one of the staff 
members, from the Executive Office of the President, Bureau of the 
Budget. It has to do with information that the committee had re. 
quested in connection with the Bureau’s role and procedure in han- 
dling the National Air Civil Transport cases under section 801 of the 
Civil Aeronautics Act. This letter will go in the record at the time 
testimony was received from representatives of the Civil Aeronauties 
Board. 

The committee is in receipt of a letter from Mr. John C. Doerfer, 
Chairman of the Federal Communications Commission, in which the 
Commission is formally recommending certain amendments to the 
Communications Act having to do with honorariums and ex parte 
matters,and so forth. This will go into the record. 

(Letter referred to follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington, D.C., November 24, 1958, 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN HARRIS: Please be advised that the Commission is taking 


affirmative steps regarding some proposed statutory changes in the Communi- 


cations Act of 1934, as amended, as indicated to you in the conference held on 
November 20, 1958, among Commissioner Hyde, yourself, and the writer. 

The Commission adopts a legislative program each year wherein we make 
specific proposals to Congress suggesting statutory changes that we believe will 
be beneficial in the administration of the Communications Act. As a part of 
our legislative program for the forthcoming Congress, the Commission proposes 
to amend section 4(b) by deleting the honorarium provision and amend 409(c) 
to prohibit any person (except as authorized by law) from making a presentation 
to the Commissioners except on the record (47 U.S.C. 154(b), 154(c) and 409(c) ). 

You are, of course, aware that our legislative proposals are coordinated with 
the Bureau of the Budget for transmittal to the appropriate congressional 
committees. 


We trust the information outlined above will be of assistance to you. 
Please feel free to call upon us for any additional information that you may 
desire. 

Sincerely, 
JOHN C. DoERFER, Chairman. 

The Cuarrman. The committee has received a statement from Mr. 
Lincoln J. Patton of Halsey, Stuart & Co., in reference to the Securi- 
ties and Exchange Commission. It has to do with loopholes in the 
Securities Act. This is a very important discussion, and it does 
bring up to date information which the committee developed during 
the proceedings of an investigation by another subcommittee in 1952. 
In view of the fact that this is a part of the committee’s work, and to 
which consideration will be given to matters of this kind, it will be 
included in the record at the appropriate place with the Securities 
and Exchange Commission's report. 

This concludes the hearings of the Special Subcommittee on Legis- 
lative Oversight. The record will be held open until December 10. 
There are some other things to be presented from various agencies 
and others who are interested, and one matter in particular having to 
do with the question of mail rates and Post Office Department in the 
Interstate Commerce Division. And there are some other things 
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that are to goin the record. The Chair will hold the record open until 
December 10 in an effort that these matters that are necessary to this 
record may be included. 

This will conclude the sessions of this committee until December 
10 at 10 o'clock, at which time the committee will meet in executive 
session for the purpose of giving consideration to the report this 
committee hopes to have available and ready by January. 

With the thanks of the committee to all those who have cooperated 
and participated in the hearings during last year and this, with our 
thanks to the press who have been very diligent in their attendance, 
and all of those who have given this committee assistance in connec- 
tion with this very highly important work, the committee will now 
adjourn. 

(Whereupon, at 11:30 a.m., the committee recessed to reconvene 
in executive session December 10, 1958, at 10 a.m.) 








IN 





INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


FRIDAY, JANUARY 2, 1959 


House or REPRESENTATIVES, 
Spec1AL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The staff of the special subcommittee met, pursuant to call, at 5 p.m. 
in room 315, George Washington Inn. 

Present: Robert W. Lishman, Herman C. Beasely, and R. W. 
Martin. 

Mr. LisomMan. Pursuant to the direction and authority given me 
on December 31, 1958, by Chairman Harris, of the subcommittee, 
there is now submitted for inclusion in the record a number of letters 
and other documents received by the subcommittee which are relevant 
and pertinent to the investigation of matters within the jurisdiction 
of the subcommittee. 

These letters and other documents are as follows: 

Letter of December 3, 1958, from Chairman Harris to the Interstate 
Commerce Commission relating to a number of matters connected with 
the Frisco acquisition of stock control of the Central of Georgia 
Railroad, and certain new problems coming into prominence re- 
specting issues of securities to fineiihe motor carriers. 

Reply dated December 18, 1958, of the Interstate Commerce Com- 
mission to the foregoing letter. 

Letter of December 12, 1958, to Chairman Harris from the Chair- 
man of the Civil Aeronautics Board reporting as to the difficulty the 
Board is experiencing under a recent decision of the Civil Service 
Commission which approved only 10 of the 23 supergrade examiners 
which the Board had requested as being necessary. 

Report dated December 22, 1958, filed with the subcommittee by 
the NASD. 

A report made by the Legislative Reference Service of the Library 
of Congress which lists all major congressional committee reports 
pertaining to investigations and studies relating to investigations 
during the years 1937-58. 

Subcommittee Print “Regulation of Broadcasting: Half a Century 
of Regulation of Broadcasting and the Need for Further Legislative 
Action.” This study was prepared for the subcommittee by Robert S. 
McMahon, research assistant to our subcommittee. (Printed sepa- 
rately as committee print.) 

Letter dated November 25, 1958, from Mr. W. B. Henderson, ex- 
ecutive vice president, Parcel Post Association, to Hon. Oren Harris 
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with statement of William B. Henderson, together with letter dated 
December 8, 1958, from Howard Freas, Chairman, Interstate Com. 
merce Commission, with reference thereto. 

Letter of December 22, 1958, from the Federal Communications 
Commission to Chairman Harris referring to certain questions raised 
by the subcommittee concerning quiz shows and the adequacy of the 
Communications Act over programing and the possible need of ad- 
ditional legislation. 

Letter dated December 4, 1958, from the Federal Communications 
Commission to Chairman Harris advising the subcommittee of the ac- 
tions taken by the Commission on December 4, 1958, with respect to 
television proceedings inquired into and testimony taken before the 
subcommittee. 

Letter dated December 16, 1958, from the Securities and Exchange 
Commission to the chief counsel of the subcommittee, together with 
enclosed memorandum covering SEC views concerning the adequacy 
of the Investment Advisers Act with respect to the situation disclosed 
in the Crowell-Collier matter, relating to the Value Line. 

There should be included in the record the initial decision of hear- 
ing examiner Hon. Horace Stern in the Miami Channel 10 case, dockets 
Nos. 9321, 10825, 10826, and 10827, released December 1, 1958. 

(The letters referred to are as follows :) 

DECEMBER 3, 1958, 
Hon. Howarp FREAs, 
Chairman, Interstate Commerce Commission, 
Washington. 


Dear Mr. CHAIRMAN: Our review of testimony before this subcommittee on 
November 21, 1958, with respect to the processing by the Commission’s staff of 
the application of the St. Louis-San Francisco Railway Co., dated May 11, 1955, 
for authority to issue $19,500,000 principal amount of bonds, indicates certain 
data pertinent thereto may not have been properly evaluated. Specifically, it 
was testified that data subsequently submitted to the Commission showed that 
prior to filing its application it had expended $7,314,945 for acquisition of stock 
of Central of Georgia Railway Company; in fact, that by April 30, 1955, Friseo 
had acquired 26 percent of Georgia’s shares entitled to vote. Ultimately, ac- 
quisition of those and additional shares resulted in Frisco acquiring control 
of Georgia. Recently, the Commission ruled that such acquisition had been 
made illegally; divestment was ordered and the matter referred to the Depart- 
ment of Justice. 

The fact that a significant aspect of Frisco’s financial activities was ignored 
may not be indicative of a weakness in the Commission’s procedures. However, 
the pertinency of the reported expenditure for Central of Georgia stock and the 
finding of the Commission in the stock acquisition case make it necessary for 
this subcommittee to obtain more information about the Commission’s examining 
procedures. 

Testimony shows that because of pressure of Commission business an engineer 
was assigned to examine Frisco’s application for the bond issue. 

We ask, therefore, that you furnish us with a schedule showing the number 
of examiners and other personnel in the Finance Division, their names and 
salaries and a résumé of the professional qualifications of examiners and other 
principal Division personnel for such work, and their tenure of service in that 
Division. 

Another phase of the Frisco bond case would seem to warrant consideration 
by the Commission on a policy basis. The record before this subcommittee and 
data in the Commission’s files fail to substantiate that the proceeds of the bond 
issue were used for the purposes cited in the application for authority to issue 
the bonds. Although the claimed purposes for obtaining the money were to re 
imburse Frisco’s treasury for capital expenditures made and to be made, several 
of the contemplated items were subsequently curtailed. It seems reasonable to 
infer that a substantial portion of the bond money did, in fact, reimburse Frisco 
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for expenditures for Central of Georgia stock and that some of it may have been 
used for subsequent acquisition of such shares. 

The order authorizing the bond issue did not specifically restrict the purposes 
for which the proceeds were to be used. Although we recognize the imprac- 
ticability of “tracing dollars” after they have been received by a carrier, and, 
more important, the desirability of not impinging upon a carrier’s management 

nsibility, we shall appreciate receiving the Commission’s opinion as to the 
desirability of— 

1. including in orders approving issuance of “new money” securities gen- 
eral or specific limitations on the purposes for which such funds may be 
used ; 

2. requiring annual reports to the Commission showing amounts disbursed 
and obligations incurred for the purposes stated in a carrier’s application 
for authority to issue a security, and explanation of any substantial deviation 
from the stated plans for the use of such funds. 

We direct your attention to the fact that the 10 reports required to be filed 
with the SEC by carriers having securities listed on national exchanges, include 
a requirement under section 16 of the SEC Act of 1933, that direct or indirect 
acquisition by a company of 10 percent of the voting security of another company 
pe set forth in such report. Testimony before this subcommittee showed no such 
requirement by the ICC. In fact, testimony shows that although when Frisco’s 
acquisition of Central of Georgia’s stock constituted 10 percent of the latter com- 
pany’s stock, this was included in the carrier’s report to the SEC, but in the 
absence of any similar requirement by the ICC such acquisition was not reported 
to you or included in Frisco’s bond application. 

Another matter of concern to this subcommittee in contraction with the issue 
of long-term “new money” bond issues is the desirability of requiring, where 
feasible, a sinking bond provision for the retirement of such issues by the 
maturity date. 

We are cognizant that in recent years several sizable issues of securities of 
motor carriers have been authorized by the Commission and that such securities 
have been sold to private investors. This is a relatively new field for solicita- 
tion of investors, and in our opinion one by which such securities will be offered 
to the public more frequently in ensuing years. It would seem that an examina- 
tion of applications by such companies for authority to issue securities to be 
sold to the public is a more difficult task than may be required in examination 
of carrier applications for, say, authority to issue refunding bonds or equip- 
ment trust certificates. Please inform us as to whether applications for issuance 
of securities by motor carriers are serviced by eXaminers especially qualified 
to deal with the problems unique to that industry. 

We should like to have your opinion, also, as to whether or not the Commission 
has adequate authority to deal with financing by motor carriers on a basis 
comparable to the responsibility of the Securities and Exchange Commission 
under the Public Utility Holding Company Act of 1940, and whether authority 
and procedures similar to those under the SEC Act are necessary for the protec- 
tion of investors in motor carriers’ securities. 

We should appreciate having your advice on the foregoing matters at your 
earliest convenience since we are in the process of formulating a report which 
will refer to these problems. 

Sincerely yours, 

OREN Harris, Chairman. 


INTERSTATE COMMERCE COMMISSION, 
Washington, December 18, 1958. 
Hon. OrEN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on Inter- 
state and Foreign Commerce, House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in response to your letter of December 3, 1958, 
in which you refer to the processing of the application of the St. Louis-San 
Francisco Railway Co. dated May 11, 1955, for authority to issue $19,500,000 
principal amount of bonds, and request certain information regarding the 
handling of security applications in general and the accounting for the proceeds 
of securities sold pursuant to this Commission’s authorization. 

At the outset, I should like to remove the impression that the “engineer” 
(whose current title is “financial analyst”) assigned to examine the above men- 
tioned application of the Frisco was not fully qualified to do so. Such reference 
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at the hearing was made only to indicate that the examiner was not an attor. 
ney. It should not be assumed that the person involved was not qualified to 
analyze the financial aspects of the proposed transaction and to make appro- 
priate recommendations to the Commission in respect thereto. This employee 
was one of the best qualified men in the bureau for that particular job. After 
service in the valuation department of a railroad, he came to the Burean of 
Finance in 1922 and for 36 years has been engaged in various aspects of the 
finance work, including the making of engineering and financial studies in cop. 
nection with applications for authority to issue securities and in connection 
with the formulation of plans of reorganization under section 77 of the Bank- 
ruptey Act. 

With respect to the procedure established for the handling of security applica- 
tions generally, there are enclosed for the subcommittee’s information copies 
of an order of the Commission dated August 9, 1946, and amendments thereto, 
prescribing regulations governing applications under sections 20a and 214 of 
the Interstate Commerce Act and the filing of certificates of notification anq 
periodical reports required by paragraphs (5) and (9) of section 20a. 

The application of the Frisco, being one for reimbursement of money 
expended from income or its treasury and not previously capitalized, included 
data as required by section 56.2(m) of the above-mentioned regulations showing 
net capital expenditures, exclusive of those on miscellaneous physical property 
not shown to be properly capitalizable, totaling $30,290,869. This amount in- 
eluded no expenditure for acquisition of the capital stock of the Central of 
Georgia, and unquestionably the Frisco showed sufficient expenditures of q 
proper nature and sufficient assets properly capitalizable to support the proposed 
bond issue. However, it has been the policy of the Commission to withhold 
authority for the sale of bonds by a railroad, notwithstanding it may have made 
sufficient capital expenditures from its treasury and currently may have 
sufficient capitalizable assets, unless it shows a need for the funds. Such a need 
was shown by the applicant in the case under consideration, and following the 
practice in such cases not to require earmarking of the funds, the order author- 
izing the bonds did not restrict the use of the proceeds to particular projects 
but permitted payment of the proceeds into the treasury. So far as we know, 
this is the only case of this kind in which question has arisen regarding the 
propriety of the use made of the proceeds. 

In the second paragraph on page 2 of your letter the Commission’s opinion 
is asked as to the desirability of— 

1. Including in orders approving issuance of “new money” securities 
general or specific limitations on the purpose for which such funds may be 
used ; 

2. requiring annual reports to the Commission showing amounts disbursed 
and obligations incurred for the purposes stated in a carrier’s application 
for authority to issue a security, and explanation of any substantial devia- 
tion from the stated plans for the use of such funds. 

It has been the practice of the Commission in connection with all orders an- 
thorizing the issue of securities, whether for “new money” or otherwise, to im- 
pose general or specific limitations on the purposes for which the proceeds of 
the securities may be used. When a carrier seeks authorization to issue securi- 
ties for certain purposes, the authorization, if granted, is subject to the require- 
ment that the proceeds be used for the specific purposes applied for, subject to 
such exceptions and modifications as the Commission may find appropriate in 
the public interest. In those cases where a carrier seeks authority to issue and 
sell securities to reimburse its treasury for past capital expenditures, and the 
Commission finds that the expenditures shown in support of the securities were 
for appropriate carrier purposes and properly capitalizable and that a need 
exists for reimbursing the carrier's treasury, it has been the practice to impose 
only the general requiement that the proceeds be paid into the treasury. 

With respect to cases of the class last mentioned, we doubt the desirability of 
uniformly including more specific limitations than indicated on the uses which 
a carrier may make of the proceeds. Limitations of such nature, in effect, 
would require carriers to account twice for the proceeds, i. e., in addition to 
showing proper past expenditures they would have to show expenditures in the 
future for purposes which this Commission would approve in amount equal to 
the proceeds. The exercise of control by the Commission in minute detail over 
the use to be made of moneys intended to reimburse a carriers’ treasury for past 
expenditures not only might interfere unduly with management in scheduling 





expe 
this 

as th 
gone 
ject 

the | 
be, u 
a mé 


to de 
othe! 
Alth 
speci 
purp 
stant 


to th 
purp 
are « 
this 

carri 
that 
carr! 


the 1 
and 
resp 
addi 
deta 
time 
field 

Ye 
SEC 
quir 
sitio 
set 
Secu 
pere 
exch 
file 1 
with 
that 
10-F 
shor 
virtt 
table 
of tt 


of it 


such 
to i 


then 
disel 
as ¥ 
a me 
stoc] 
cont 
have 
indi 
cont 
arise 
relat 
cont 
wou 
quis 





REGULATORY COMMISSIONS AND AGENCIES 5651 


expenditures to make the best use of its available funds, but also might inject 
this Commission into matters better left solely to managerial discretion, such 
as the amount of dividends which should be paid to stockholders who have fore- 
gone dividends to make possible the capital expenditures upon which the sub- 
ject securities are based. Even if more specific limitations were imposed over 
the use of such proceeds, the question remains as to how effective they would 
be, unless the Commission exercised control over all expenditures, in preventing 
a management so inclined from using carrier funds for purposes which might 
pe considered improper. It would be relatively easy for such a management 
to devote the earmarked funds to proper carrier purposes and to use as desired 
other funds which would be freed by such application of the restricted funds. 
Although as indicated we are of the opinion that uniform imposition of more 
specific limitations in this class of cases would be undesirable, it will be our 
purpose to impose appropriate limitations in any proceeding where the circum- 
stances make it appear that they are necessary or desirable. : 

Turning now to your inquiry as to he desirability of requiring annual reports 
to the Commission showing amounts disbursed and obligations incurred for the 
purposes stated in a carrier's application for authority to issue securities, we 
are of the opinion that, while perhaps the form thereof may be improved (and 
this matter presently is under consideration), the reports now received from 
carriers are substantially adequate for the indicated purpose. You will note 
that section 56.6 of the enclosed regulations requires semiannual reports by the 
carriers of the disposition of securities authorized and a statement showing the 
uses made of the proceeds. The forms of reports are shown in appendix A of 
the regulations. Also, the carriers are required to file annual reports with us, 
and the reports required of class I carriers contain extensive information in 
respect of expenditures made during the subject year, including those made for 
additions and betterments. Carriers by railroad also are required to submit 
detailed reports of additions and betterments for valuation purposes, and from 
time to time their accounts are examined for irregularities by members of our 
field staff. 

You refer to the fact that the form 10-K reports required to be filed with the 
SEC by carriers having securities listed on national exchanges include a re- 
quirement under section 16 of the SEC Act of 1933 that direct or indirect acqui- 
sition by a company of 10 percent of the voting security of another company be 
set forth in such report. We assume you are referring to section 16 of the 
Securities Exchange Act of 1934, which requires the holders of more than 10 
percent of any class of any equity security registered on a national securities 
exchange or one who is a director or an official of the issuer of such security to 
file monthly reports. Form 10—-K reports are annual reports required to be filed 
with the SEC under sections 13 and 15(d) of the Exchange Act. It appears 
that the purpose of the 10-percent requirement in the Exchange Act and in form 
10-K is not for the discovery of acquisitions of control but to check and prevent 
short-swing profits and other benefits arising to stockholders and officials by 
virtue of their stockownership and position. There is no presumption, rebut- 
table or otherwise, in the Exchange Act that ownership of more than 10 percent 
of the stock of a corporation constitutes a controlling interest. 

The Interstate Commerce Act contains no statutory requirement for the filing 
of information by holders of more than 10 percent of a carrier’s stock, as in 
the Exchange Act, and the Commission has not adopted regulations imposing 
such a requirement. It is questionable whether the Commission is empowered 
to impose such a requirement on noncarriers, and, in view of other reports 
required of carriers, we doubt the necessity of requiring additional reports from 
them on this matter. Carriers are required to file with us annual reports which 
disclose, among other things, investments made in stocks of other companies, 
a8 well as the names of the principal stockholders of the filing carrier. Thus, 
a means is afforded for discovering unauthorized acquisitions of control through 
stock ownership. Actually, cases in which one carrier has unlawfully acquired 
control of another through stock ownership have been rare. The cases which 
have presented the greatest difficulty are those where a noncarrier directly or 
indirectly acquires control of two or more carriers or where a carrier exercises 
control through means other than stock ownership. For example, instances 
arise where a person in control of one carrier indirectly controls another through 
relatives or business associates, and where a carrier controls another through 
contractual arrangements or affiliated persons. Discovery of such violations 
would not be aided by the indicated reporting requirement in respect of ac- 
quisitions by one carrier of the stock of another. 





5652 REGULATORY COMMISSIONS AND AGENCIES 


The first paragraph on page 3 of your letter raises a question as to the desir- 
ability of requiring, where feasible, a sinking fund provision for the retirement 
by the maturity date of long-term “new money” bond issues. The views of 
this Commission concerning the retirement of debt through the provision of 
sinking funds were stated generally in its 47th (1983) and 50th (1936) annual 
reports to Congress, at pages 25-26 and 16-18, respectively. Since that time 
except in unusual situations where good and sufficient reasons appeared for not 
doing so, it has been our policy in cases where we have been called upon to ap- 
prove the issue of bonds to insist that the applicant make provision for the 
retirement of ali or a part of the bonds before maturity, through sinking funds 
or otherwise. The amounts required to be retired each year have varied, depend- 
ing upon the term of the bonds and the financial situation of the particular 
carrier. Generally, we have not required sinking funds in sufficient amount to 
retire the entire issue by maturity ; and, in our opinion, it would not be desirable 
uniformly to enforce such a requirement. 

In our opinion, in most cases, the requirement of a sinking fund in sufficient 
amount to retire the entire bond issue before maturity would be unduly burden. 
some to the issuing carriers and might have consequences undesirable in the 
public interest. As the subcommittee is aware, for many years it has been 
impracticable for most railroads to obtain funds through the issue of equity 
securities, and it has been necessary that they retain a large proportion of their 
net income in order to make necessary improvements to their properties, thus 
reducing the amount available for dividends. To the extent that sinking fund 
requirements are made more onerous the amount available for dividends would 
be further reduced, equity securities of railroads would be made less attractive 
to investors, and future financing through issues of stock would become even 
more difficult. In addition, if sinking fund requirements were made too onerous, 
railroads would defer needed improvements or extend the terms of the bonds 
over longer periods, with resulting increase in the total cost of the financing. 

In the second paragraph of page 3 of your letter, inquiry is made as to whether 
applications for issuance of securities by motor carriers are serviced by ex- 
aminers especially qualified to deal with the problems unique to that industry. 
An adequate response to your inquiry would seem to require exposition con- 
eerning the organization of the Bureau of Finance and the personnel which is 
responsible for the administrative handling of these cases. 

There are two sections of the Bureau which are concerned with applications 
of motor carriers for authority to issue securities. One of these, the Section 
of Motor Carrier Finance, is responsible for the processing of proceedings under 
section 5 of the act involving consolidations, mergers, acquisitions of control, ete., 
of motor carriers. It also processes security applications of motor carriers 
which are related to a transaction under section 5. The Section of Securities 
and Reorganizations, among other things, processes applications for authority 
to issue securities of railroads and motor carriers which are not related to and 
are not handled with a section 5 application. The Director and Assistant Diree- 
tor of the Bureau of Finance and a majority of the examiners in the Section 
of Motor Carrier Finance have been engaged almost continuously in the proe- 
essing of motor-carrier finance applications, including security as well as uni- 
fication transactions, since shortly after enactment of the Motor Carrier Act 
of 1935. The head of the Section of Securities and Reorganizations not only 
has had extensive experience in railroad security matters but since 1946, when 
such function was transferred from the Bureau of Motor Carriers, has been in 
close contact as an examiner and supervisor with the processing of motor-car- 
rier security applications. Other examiners in the section, some of which pre- 
ivously served with the Bureau of Motor Carriers, have had varied years of 
experience on security matters involying motor carriers as well as railroads. 

It is true, as indicated in your letter, that in recent years public offerings of 
motor-carrier securities have been increasing in number. We agree that such 
offerings are likely to become more frequent and that adequate protection of the 
public interest requires that applications for authority to issue such securities 
receive careful examination. It is and will be our purpose to see that this is 
done. Subject to the qualification that there is a need for some additional 
personnel, we are of the opinion that the employees engaged in this work are 
well qualified to deal with the problems presented by applications of motor 
carriers. 

Our jurisdiction under sections 20a and 214 relates to the issue and assump 
tion of obligations by carriers in respect of “securities” as therein defined. In 
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a number of instances which have come to our attention, where public offerings 
of motor-carrier securities have been made, the offerings constituted secondary 
issues by the stockholders of the carriers, We do not construe the act as giving 
us any jurisdiction over such secondary issues, even though, according to our 
understanding, the issues may be considered exempt from the registration re- 
quirements of the Securities and Exchange Commission. The gray area in this 
type of situation may require legislative action. We have this subject under 
consideration but are not prepared to make any recommendation at this time. 
We should also like to point out that much of the financing done by motor 
carriers is arranged through conditional-sales contracts which the Commission 
has found are not “securities” subject to its jurisdiction under sections 20a and 
214. In our annual reports for 1955 and certain prior years we recommended 
to the Congress that the definition of securities be amended to give us jurisdic- 
tion over the execution and delivery of contracts for the purchase or lease of 
equipment not to be fully performed within 1 year. ; 

In response to the penultimate paragraph of your letter, sections 20a and 214 
of the Interstate Commerce Act are very broad in their terms and empower 
this Commission to exercise wide discretion in respect of the issue of securities 
by common earriers by railroad or motor vehicle as therein defined, or the 
assumption by such carriers of obligation in respect of the securities of others. 
As we have pointed out above, there are certain forms of indebtedness, such as 
conditional-sales contracts, which we have found not within the purview of the 
indicated sections of the act. There also are certain exemptions in respect of 
short-term notes (similar to exemptions in the Public Utility Holding Company 
Act) and in respect of the issue of securities by motor carriers when the amount 
issued and outstanding will not exceed $1 million. 

It is our opinion that under existing law this Commission has adequate 
authority to deal with financing by motor carriers on a basis comparable to the 
responsibility of the Securities and Exchange Commission under the Public 
Utility Holding Company Act of 1940, and we do not deem any additional 
authority is necessary for the protection of investors. 

We are not aware of any substantial deficiency in respect of the procedures 
followed by the Commission in the processing of motor carrier or railroad secu- 
rity applications. However, we are cognizant of the fact, as mentioned by you, 
that public offerings of motor carrier securities are likely to occur with more 
frequency in the future. In recent years we have lost through retirement some 
veteran examiners with long years of experience in our Bureau of Finance. In 
view of the increasing importance and complexity of section 5 and 20a applica- 
tions due to the trend toward unification of motor carriers and railroads, not 
only will the volume increase but the problems will become more difficult. These 
factors will require additional qualified personnel. It is not easy to attract 
qualified financial analysts with experience in corporate financing at the starting 
grades which we are able to offer. These matters are the subject of considerable 
attention within the Commission and we are endeavoring to take the necessary 
steps to hire additional competent personnel in our Bureau of Finance within 
the limits of the appropriations available to us. 

In accordance with your request, there is being prepared a schedule showing 
the number of examiners and other personnel in our Bureau of Finance, their 
names and salaries, a résumé of the professional qualifications of examiners and 
other principal Bureau personnel, and their tenure of service in the Bureau. 
This schedule will be submitted as soon as it is available. 

If the Commission or its staff can be of further service to your committee, 
please do not hesitate to call upon us. 

Sincerely, 


Howarp Freas, Chairman. 








Budget Bureau No. 60-R250 


INTERSTATE COMMERCE COMMISSION 
WASHINGTON 


ORDER 


At a Session of the INTERSTATE COMMERCE Com. 
MISSION, Division 4, held at its office in Washington, 
D. C., on the 9th day of August, A. D. 1946. 


RULES AND REGULATIONS GOVERNING APPLICATIONS 
UNDER SECTIONS 20a AND 214 OF THE INTERSTATE 
COMMERCE ACT FOR AUTHORITY TO ISSUE SECURI- 
TIES AND ASSUME OBLIGATION OR LIABILITY IN 
RESPECT OF THE SECURITIES OF OTHERS AND THE 
FILING OF CERTIFICATES OF NOTIFICATION AND 
REPORTS RELATING TO SUCH ISSUE AND ASSUMPTION 


The matters of (a) applications under sections 20a and 214 of the 
interstate commerce act for authority to issue securities or to assume 
obligation or liability, as lessor, lessee, guarantor, indorser, surety, or 
otherwise in respect of the securities of any other person, natural or 
artificial, (b) certificates of notification of securities sold, pledged, 
repledged, or otherwise disposed of required by paragraph (5) of said 
section 20a, (c) certificates of notification of the issue of notes matur- 
ing not more than two years after the date thereof required by para- 
graph (9) of said section 20a, and (d) periodical reports required by 
paragraph (10) of said section 20a of (1) disposition made of securities 
authorized by the commission, and/or (2) notes maturing not more 
than two years after the date thereof for which under paragraph (9) 
of said section 20a authorization is not required, and (3) the applica- 
tion of the proceeds of such securities and/or notes being under 
consideration: 

It is ordered, That the following rules and regulations be, and they 
are hereby, approved and prescribed, and that on and after Septem- 
ber 9, 1946, all carriers and other persons subject to sections 20a and 
214 of the interstate commerce act observe and comply with these 
rules and regulations (a) in making application for authority (1) to 
nominally issue securities, (2) to sell, pledge, repledge, or otherwise 
dispose of securities nominally or conditionally issued, or assumed, (3) 
to actually issue securities, or (4) to assume any obligation or liability 
as lessor, lessee, guarantor, indorser, surety, or otherwise in respect 
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of the securities of any other person, natural or artificial, and (b) in 
filing certificates of notification required under the provisions of para- 
graphs (5) and (9) of said section 20a, and periodical reports required 
ynder the provisions of paragraph (10) of said section 20a (note 1): 


TiTLE 49—-TRANSPORTATION AND RAILROADS 


CHAPTER 1—-INTERSTATE COMMERCE COMMISSION 


Part 56—IssUANCE OF SECURITIES, ASSUMPTION OF OBLIGATIONS, AND FILING 


OF CERTIFICATES AND REPORTS 
Section 


56.1 Form and contents of application. 

56.2 Required exhibits. 

56.3 Procedure. 

56.4 Certificates of notification required by paragraph (5) of sec- 
tion 20a. 

56.5 Certificates of notification required by paragraph (9) of sec- 
tion 20a. 

56.6 Periodical reports required by paragraph (10) of section 20a. 


Section 56.1 Form and contents of application.—The application 
and supporting exhibits shall conform to Rule 15 of the General 
Rules of Practice (see appendix C and note 2), and shall show, in the 
order indicated and under section numbers and letters corresponding 
to those used in these rules and regulations, the following information: 

(a) Full and correct name and business address of the applicant 
(street and number, city and zone, county and State). 

(6) Whether applicant is a corporation, partnership, association, 
individual, or trustee, receiver, assignee, or other fiduciary, and trade 
name or style, if any, under which applicant is doing business, and, 

If applicant is a corporation, date of incorporation, and the Govern- 
ment, State, or Territory under the laws of which applicant was 
organized and received its present charter (note 3); 

If applicant is a partnership (1) date on which partnership was 
formed and the State and county in which it was formed (note 3), and 
(2) the names and business addresses of all present partners, including 
silent partners and their respective interests; 

If applicant is an association or other form of organization, except 
a corporation, (1) date of organization and place of organization 
(note 3), and (2) full description of the nature and objectives of the 
organization; 

If applicant is a trustee, receiver, assignee, or other fiduciary (1) 
the name and address of the court, if any, under the direction of which 
the applicant is acting, and (2) the nature of the proceeding, if any, 
in which the applicant was appointed. 

(c) Whether applicant is a carrier by railroad, a common or con- 
tract carrier by motor vehicle, a corporation organized for the purpose 
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of engaging in transportation as any such carrier, or a person who jg 
not a carrier but which has been authorized by order entered under 
section 5 (2) of the interstate commerce act to acquire control of any 
such carrier. 

(d) The name of each State in which the applicant carrier operates, 
has been authorized by certificate to operate, or proposes to operate, 

(e) The nature of the application and the purposes and uses of the 
proposed issue and the proceeds thereof, or the proposed assumption 
of obligation or liability in respect of the securities of any other 
person, natural or artificial (note 4). 

(f) The facts and circumstances on which the applicant relies to 
establish that the proposed issue or assumption (1) is for some lawfy] 
object within its corporate purposes, and compatible with the public 
interest, which is necessary or appropriate for or consistent with the 
proper performance by the carrier of service to the public as a common 
carrier, and which will not impair its ability to perform that service, 
and (2) is reasonably necessary and appropriate for such purpose. 

(g) At what price or prices, rate or rates, and upon what terms and 
conditions it is proposed to sell or otherwise dispose of the securities, 
including an estimate of the expenses to be incurred in connection 
with such sale or other disposition (note 5). 

(kh) How and to whom, and by or through whom, it is proposed to 
issue the securities, with details of all contracts, underwritings, and 
other arrangements made or proposed to be made in connection with 
the issue. 

(i) Reference to action by stockholders or directors of applicant, 
if a corporation, by directors or members of applicant, if an associa- 
tion, and by the court having jurisdiction over the applicant, if a 
trustee, receiver, or other fiduciary authorizing the proposed issue or 
assumption and the making and filing of the application, giving dates 
and places of meetings of stockholders, directors or association mem- 
bers, the date of the court’s order, and the names, titles, and post- 
office addresses of the applicant’s president, secretary, principal 
attorney, or other officer or person authorized to sign, verify, and file 
the application on behalf of the applicant. 

(7) The name, title, and postoffice address of counsel, officer, or 
other person to whom correspondence in regard to the application is 
to be addressed. 

Sec. 56.2 Required exhibits.—There shall be filed with and made a 
part of each original application and, except as otherwise provided, 
with each copy thereof, the following exhibits: 

(a) As Exhibit 1 (with the original application but not with copies 
thereof), one or more of the following documents as may be appro- 
priate (note 6): 
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A copy of the charter or articles of incorporation, with amendments 
to date, of the applicant corporation, duly certified by the appropriate 
public officer, and a copy of the applicant’s bylaws, with amendments 
to date, authenticated by a proper executive officer of the applicant. 

A properly authenticated copy of articles or agreement pursuant 
to which the applicant partnership was formed. 

A properly authenticated copy of the articles of association, trust 
agreement, or other documents evidencing organization of applicant 
association, or other organization, except a corporation. 

A duly certified copy of the order of the court, or instrument appoint- 
ing each applicant trustee, receiver, assignee, or other fiduciary. 

(6) As Exhibit 2, one or more of the following as may be appro- 
priate: 

If applicant is a corporation (1) copies of all resolutions of direc- 
tors authorizing the proposed issue of securities or the proposed 
assumption of obligation or liability for which authority is requested, 
authenticated by a proper executive officer of the applicant; (2) if 
the charter or bylaws require approval by stockholders, copies of 
resolutions of stockholders, authorizing such issue or assumption, all 
such resolutions of stockholders to be accompanied by sufficient 
transcripts of the minutes of their meetings to show the number of 
shares voted for and against the resolutions, and the number of 
share-votes required to adopt the resolution; and (3) copies of reso- 
lutions of stockholders or directors, or duly authorized committee 
thereof, authenticated by a proper executive officer of the applicant, 
designating by name and for that purpose the executive officer by 
whom the application is signed, verified, and filed on behalf of the 
applicant. 

If applicant is an association or other organization except a cor- 
poration, documentary evidence showing authorization of the pro- 
posed issue or assumption and designation of the individual signing, 
verifying, and filing on behalf of the applicant. 

If applicant is a trustee, receiver, assignee, or other fiduciary, a 
certified copy of the order, if any, of the court having jurisdiction, 
authorizing the proposed issue or assumption, and the filing of the 
application. 

(c) As Exhibit 3, opinion of counsel that the issue or assumption 
with respect to which the application is made meets the requirements 
of the law as set forth in section 56.1 (f), and will be legally authorized 
and valid if approved by the commission, with specific reference to 
any specially pertinent provisions of charter or articles of incor- 
poration or association. 

(@) As Exhibit 4, if applicant is a carrier by railroad, a map of 
applicant’s existing railroad and a map and profile of the line or lines 





5658 REGULATORY COMMISSIONS AND AGENCIES 


to be constructed, if any; if applicant is a motor carrier, a gener] 
or key map clearly indicating the lines or routes of the applicant 
identifying them by United States highway numbers, whenever ap. 
plicable, otherwise by state or county highway numbers; or if appli. 
cant is an operating company other than a carrier by railroad or g 
motor carrier, a general or key map clearly indicating the applicant's 
operations. 

(e) As Exhibit 5, specimens or forms where specimens are not 
available, of all securities with respect to which the application jg 
made. 

(f) As Exhibit 6, in case of the issue or assumption of bonds or 
evidences of indebtedness, a copy of the mortgage or indenture by 
which secured or proposed to be secured (Note 6). ; 

(g) As Exhibit 7, a verified copy of the applicant’s general balance 
sheet as of the latest practicable date. 

(h) As Exhibit 8, a verified copy of the applicant’s income and 
profit and loss statement for the last calendar year, unless such copy 
is on file with the commission, and a copy of such statement for the 
current calendar year to the latest available date. 

({) As Exhibit 9, if the application is with respect to the acqui- 
sition of property other than equipment, a statement showing: 

(1) The name and post-office address of the owner or vendor of 
the property to be acquired. 

(2) A general description as to character and size of the property 
and its location, accompanied by a general map and profile or by a 
general plan, as may be appropriate. 

(3) The agreed or estimated purchase price, and the full terms of 
the contract, if any has been made, for such acquisition. 

(4) Such other information or data as may be necessary for a 
determination of the reasonableness of the agreed or estimated 
purchase price. 

(5) The account or accounts of the commission’s effective classi- 
fications of accounts in which the cost of such property would be 
properly classified. 

(7) As Exhibit 10, if the application is with respect to the acqui- 
sition of equipment, a statement showing: 

(1) The name and post-office address of the owner or vendor of the 
equipment to be acquired, the name of builder, and the unit prices 
paid or to be paid; whether the equipment was purchased through 
competitive bidding; and, if the unit prices shown are not the lowest 
bids received, the reason for accepting a higher bid. 

(2) A general description of the equipment showing— 

For steam locomotives: 
Service type (passenger, freight, or switch), kind of fuel 
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used, Whyte symbols, cylinder size (diameter and stroke), 
whether saturated or superheated, total light weight of 
engine and tender, and list of any special devices contrib- 
uting materially to cost, such as stokers, feed water 
heaters, etc. 

For other locomotives: 

Kind, drive (geared, rod, etc.), number of units coupled, 
total light weight (type of current, voltage if electric, and 
maximum sustained tractive effort), and a list of special 
devices contributing materially to cost. 

For freight-train cars: 

Service type (box, gondola, stock, flat, etc.), kind of body 
and underframe (steel, wood, or composite), capacity, 
length (over end sills), trucks (kind). 

For refrigerator cars, furnish one complete set of drawings 
and specifications. 

If motor equipped, state kind of motor equipment used and 
builder, if electric, give also horsepower of motor, type of 
current, and voltage used; if gasoline or oil driven, give 
number and size of cylinders (diameter and stroke). 

For passenger-train cars: 

Service type (coach, baggage, postal, etc.), capacity in pas- 
sengers or pounds, kind of vestibules, kind of lighting, 
kind of body and underframe (wood, steel, or composite), 
kind of trucks, and a list of special devices contributing 
materially to cost. 

If motor equipped, state kind of motor equipment used and 
builder; if electric, give also horsepower of motor, type of 
current, and voltage used; if gasoline or oil driven, give 
number and size of cylinders (diameter and stroke). 

For floating equipment: 

Service type (tug, float, ferry, lighter, etc.), builder, displace- 

ment tonnage, length over all, and cargo capacity. 
For work equipment: 

Kind (derrick, cinder car, steam shovel, etc.); give builder, 
size, and capacity; where applicable, describe units in 
conformity with the requirements of the preceding para- 
graphs. 

f motor equipped, state kind of motor equipment used, and 
builder; if electric, give also horsepower of motor, type of 
current, and voltage used; if gasoline or oil driven, give 
number and size of cylinders (diameter and stroke). 

(3) For carriers by motor vehicle subject to section 214 a general 
description of the equipment showing— 
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For trucks, make and model, wheel base, tire size front and regp 
(S for single, D for dual rear), engine, Diesel or gasoline, number 
of cylinders, bore and stroke, gross vehicle weight for norma] 
service and limit load capacity. 

For tractor, trailer, semitrailer units, service cars, automobiles, 
and dolli¢s give pertinent description from above outline, 

In addition to the foregoing show any special devices contributing 
materially to cost. 

For buses, automobiles, and dollies, make and model, whee 
base, tire size front and rear (S for single, D for dual rear), 
engine, Diesel or gasoline, number of cylinders, bore and stroke, 
gross vehicle weight for normal service and rated passenger 
capacity. In addition show any special devices contributing 
materially to cost. 

In addition to the foregoing show— 

For equipment purchased secondhand: 

Name of builder, date built, and name of former owner. 

For equipment to be rebuilt: 

Date built, original cost, a bill of material showing reusable 
material, the price at which it is to be taken into the re. 
built unit, new material, and labor used in rebuilding. 

(k) As Exhibit 11, if the application is by a common carrier by 
railroad and is with respect to the construction, completion, extension, 
or improvement of facilities, or additions and betterments thereto (accom- 
plished expenditures or expenditures not yet made), a report in 
accordance with Form A of Appendix A hereof, showing quantities 
and prices (actual or estimated) attested by a competent engineer, 
also distribution of total cost by the primary accounts of the com- 
mission’s classification of investment in road and equipment, together 
with one copy of each A. F. E. (authority for expenditure) or of each 
completion report, as may be appropriate. 

(1) As Exhibit 12, if the application is with respect to the discharge 
of refunding of existing obligations (including notes maturing not 
more than two years after the date thereof, issued under paragraph 
(9) of section 20a of the interstate commerce act), a statement con- 
taining a full description, together with terms and conditions (in- 
cluding discounts and commissions, counsel fees, and all other ex- 
penses) of sale or other disposition of such existing obligations. 

(m) As Exhibit 13, if the application is with respect to the reim- 
bursement of money expended from income or from other moneys in the 
treasury of the applicant (including proceeds of notes maturing not 
more than two years after the date thereof, issued under paragraph 
(9) of section 20a of the act), not yet capitalized, a statement showing: 

(1) The period covered by the total disbursement. 
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(2) The purposes of the disbursements. 

(3) The amount of disbursements (gross capital charge) and all 
credits to capital account within the period. 

(4) The primary accounts of the commission’s accounting classi- 
fication to which the disbursements or retirements were charged or 
credited. 

If the expenditures were for any of the purposes stated in para- 
graph (k) of this section 56.2, a report in accordance with Form A 
of appendix A hereof, with quantities and prices attested by a compe- 
tent engineer, together with one copy of each A. F. E. or of each 
completion report, as may be appropriate. 

(n) As Exhibit 14, if the application is with respect to other purposes 
than those classified in paragraphs (7) to (m), inclusive, of this section 
56.2, a statement containing complete details of the purposes of the 
proposed issue or assumption. 

Sec. 56.3 Procedure.—The following procedure shall govern the 
execution, filing, and disposition of the application: 

(a) The original application shall be signed in ink by the applicant 
or applicants, if an individual or individuals, by all partners, if a 
partnership, and, if applicant is a corporation, an association, or other 
similar form of organization, by its president, a vice president, auditor, 
comptroller, or other executive officer having knowledge of the 
matters therein set forth and duly designated for that purpose by 
the applicant, shall be made under oath and shall show, among other 
things, that the affiant is duly authorized by the applicant to verify 
and file the application. 

(6) The original application and supporting papers, six copies 
thereof for the use of the commission, and one copy for the governor 
of each State in which the applicant operates, and in case of holding 
companies, one copy for the governor of each State in which the 
applicant is incorporated or authorized to do business, shall be filed 
with the Secretary of the Interstate Commerce Commission, Wash- 
ington, D. C., sufficiently in advance of the date of the proposed 
issue or assumption to give the commission reasonable time, not less 
than 30 days, for the notices and investigation required by law. 
Each copy shall bear the dates and signatures that appear in the 
original and shall be complete in itself, but the signatures in the 
copies may be stamped or typed, and the notarial seal may be omitted: 
Provided, That if unusual difficulties arise in the furnishing of any 
of the exhibits specified in paragraphs (a) to (f), both inclusive, of 
section 56.2, the applicant may, with the consent of the commission, 
file not less than an original and two copies of such exhibit. 

(c) Upon receipt of the application the commission as provided in 
paragraph (6) of said section 20a, will cause notice thereof to be 
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given to, and a copy of the application to be filed with, the governo, 
of each State in which the applicant operates, and in the case of 
holding companies, with the governor of each State in which the 
applicant is incorporated or authorized to do business, with inquiry 
as to whether such governor or other appropriate authority of the 
State desires to be heard in the matter. 

(d) Petitions for leave to intervene may be filed by persons inter. 
ested in the application within 15 days after the filing thereof o, 
prior to or at the time the application is called for hearing, if a hear. 
ing is ordered, but not after, except for good cause shown, the prac. 
tice in regard to such petitions and answers thereto to be governed 
as nearly as may be by the Commission’s General Rules of Practice, ]j 
deemed necessary, a public hearing on the application will be ordered. 

Sec. 56.4. Certificates of notification required by paragraph (5) of 
section 20a.—The certificate of notification of securities sold, pledged, 
repledged, or otherwise disposed of required by paragraph (5) of 
section 20a of the interstate commerce act shall be made in accordance 
with Form B of Appendix A hereof. 

Sec. 56.5. Certificates of notification required by paragraph (9) of 
section 20a.—The certificate of notification for the issue of notes 
maturing not more than two years after the date thereof required by 
paragraph (9) of section 20a of the interstate commerce act shall be 
made in accordance with Form C of Appendix A hereof. 

Sec. 56.6. Periodical reports required by (paragraph (10) of section 
20a.—Periodical reports (required by par. (10) of sec. 20a of the 
interstate commerce act) of the disposition made of securities issued 
under authority of the commission and notes maturing not more 
than two years after the date hereof (for which under par. (9) of said 
sec. 20a authorization is not required), and the application of the 
proceeds of such securities and notes, shall be made for the 6 months’ 
periods ending June 30 and December 31, respectively, in accordance 
with Forms D-1 and D-2 of Appendix A hereof. 

And ut is further ordered, That this order shall, and it does hereby, 
supersede the order of February 19, 1927 (49 C. F. R. 56.1-56.10), 
and the orders of Division 5 dated January 10, 1936 (49 C. F. R. 
7.22-7.23), and August 3, 1936, in the aforesaid matters (1 F. R. 
1037-1038, 49 C. F. R. 7.28, 7.29, 7.30) and that notice of these 
regulations will be given to the general public by posting copies in the 
Office of the Secretary, Interstate Commerce Commission, Washing- 
ton, D. C., and by filing with the Director of the Federal Register, 
Washington, D. C. 

By the Commission, division 4. 

[SEAL] W. P. Barret, 

Secretary. 
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NOTES 


1. Capital stock is considered to be nominally issued when certifi- 
cates are signed and sealed and placed with the proper officer of the 
carrier for sale and delivery. Funded debt securities are considered 
to be nominally issued when certified by trustees and placed with the 
proper officer of the carrier for sale and delivery. “Securities” as 
that term is defined in section 20a are considered to be (a) conditionally 
issued when pledged or otherwise placed in some special fund of the 
obligor or issuing carrier, and (b) actually issued when they have been 
sold to a bona fide purchaser for valuable consideration. 

9. Exhibits may be in any convenient size, but shall be folded to 
conform to the size of the application. 

3. If the applicant is incorporated or organized under the laws of, 
or authorized to operate in, more than one State, Territory, or Federal 
District, give all pertinent facts as to such incorporation, organiza- 
tion, or authorization. 

4, The statement in response to paragraph (e) of section 56.1 
should be condensed, as most of the details will be supplied in the 
exhibits required by section 56.2, but should give a detailed descrip- 
tion of the securities proposed to be issued. If the application covers 
the issue of stock, the detailed description should include (1) the 
kind and class of stock, (2) the number of shares authorized, outstand- 
ing and to be issued, (3) par value of each share and/or stated value, 
if having no par value, (4) amount, (5) voting rights, (6) preferences, 
(7) conversion privileges, (8) call provisions, and (9) liquidation 
rights. If the application covers the issue of securities other than 
stock, the detailed descriptton should include (1) full title of the 
securities, (2) title and date of the indenture, if any, under which the 
securities are to be issued, and the name of the trustee or trustees 
under the indenture, (3) principal amount authorized, previously 
issued, and proposed to be issued under the indenture, (4) denomina- 
tions of the securities to be issued, (5) date of the securities, (6) inter- 
est rate or rates, (7) interest payment dates, (8) date or dates of 
maturities, with amounts maturing on each date, if maturing serially, 
(9) reference to provisions of the indenture, if any, under which the 
securities will be issued, permitting the proposed issue of securities 
thereunder, and relating to sinking funds, redemption features, and 
conversion rights. 

5. The estimate of expenses to be incurred in connection with the 
sale or other disposition of securities should be itemized to show the 
commissions to be paid, discounts to be allowed, and the total of these, 
and in addition, legal expenses, accounting expenses, engineering ex- 
penses, expenses for certification, expenses for authentication, other 
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expenses, and the total expenses; also the grand total of commissions 
discounts, and expenses. Where the amounts of the items grouped 
under “other expenses” are relatively substantial, they should also be 
itemized under that general item. 

6. If documents here requested have been previously filed in con. 
nection with an application under the interstate commerce act, it wil] 
be sufficient to make reference to the docket number under which 
filed, provided that any change or changes occurring in such documents 
since the filing thereof shall be shown in an exhibit identified to cor. 
respond with the specific exhibit requested. 
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Forms for Reports To Be Made as Required Under This Order 


FORM A* 


is. ot Sn acdinats oleae at mane He oi Sheet No. __ of 
“Tees (Name of applicant) 


Report to Interstate ‘Commerce Commission of (a) proposed expenditures or (b) ex- 

penditures made but not yet capitalized and all retirements during the period 

a to .....----- im connection with the accompanying application dated 

ee | 19.. for authority to issue securities under section 20a of the interstate 
commerce act 


SS 1 — ae rk ore = 


A. F. E. 
Line No. 






Location and description of project canteen, 














INSTRUCTIONS 


1. There shall be attached to the original of this report, arranged in numerical 
order, one copy of each A. F. E. (authority for expenditure) covering all expendi- 
tures proposed or in progress. For finished projects attach in numerical order 
one copy of each completion report under Valuation Order 3, except that no 
completion reports will be required for projects fully reported on B. V. form 588, 
checked by the Bureau of Valuation and all adjustments fully accepted by the 
applicant. 

*. The total of each page of this report shall be carried forward to a grand 
total at the end of the report. 

3. The original report shall be signed on behalf of the applicant by its president, 
a vice president, auditor, comptroller, or executive officer having knowledge of 
the matters therein set forth, and shall be made under oath. 

4, The original report and six — thereof for the use of the commission and 
one copy for the governor of each State in which the applicant operates shall be 
filed, together with the application, with the secretary of the Interstate Commerce 
Commission, Washington, D. C. Each copy shall bear the dates and signatures 
that appear in the original and shall be complete in itself, but the signatures in 
the — may be stamped or typed and notarial seal may be omitted. 

5. The report shall be on paper approximately 8% inches by 11 inches. A 
margin of 1% inches shall be left on the left side for binding. 


*Not applicable to motor carriers 
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FORM B 


CERTIFICATE OF NOTIFICATION TO THE INTERSTATE COMMERCE Commission 0 
Securities Sotp, PLEpGED, REPLEDGED, OR OTHERWISE DisPosep oF Ry 
QUIRED BY ParaGrapH (5) oF SEcTION 20a oF THE INTERSTATE ComMency 
Act, INCLUDING OBLIGATIONS OF THE CARRIER AUTHENTICATED OR Issugp 
BY TRUSTEES OR OTHERS 


as 19 
The undersigned hereby certifies that within the 10 days next preceding the 
nk Si. 2b ae dy eo a eee. - deme ceLt. J — 

(Name of carrier) . 
has disposed of the securities set forth and described below: 
Description of securities. 

Date of application for authority with respect to the securities. 
Interstate Commerce Commission’s finance docket number assigned to appli- 
cation for authority. ; 
Date of the Commission’s order authorizing the disposition of the securities 
Date of prior certificate of notification (if any) in which the securities are se; 
forth and described. 
Disposition of the securities. 
(a) Authenticated by trustee: 
(1) Date of authentication. 
(2) Date of delivery to carrier. 
(3) Par value or principal amount. 
(b) Sold: 
(1) Date sold. 
(2) Par value or principal amount. 
(3) Name and address of purchaser. 
(4) Purpose for which sold. 
(5) Conditions and terms of sale. 
(c) Pledged or repledged (stating which): 
(1) Date pledged or repledged. 
(2) Par value or principal amount. 
(3) Name and address of pledgee. 
(4) Purpose of pledge. 
(5) Conditions and terms of pledge. 
(d) Otherwise disposed of: 
(1) Date disposed of. 
(2) Par value or principal amount. 
(3) Name and address of party or parties to whom dispesition 
was made. 
(4) Manner and purpose of disposition. 
(5) Conditions and terms of disposition. 


> Fe Pr 


INSTRUCTIONS 


1. The original certificate shall be signed by an executive officer of the carrier 
having knowledge of the matters therein set forth and shall be made under oath. 

2. The original certificate and two copies thereof shall be filed with the secretary 
of the Interstate Commerce Commission, Washington, D. C., within 10 days 
after the issuance of the securities with respect to which the certificate is filed. 
Each copy of the certificate shall bear the dates and signatures that appear in the 
original and shall be complete in itself; the signatures in the copies may be stamped 
or typed and the notarial seal may be omitted. 

3. The certificate shall be on paper approximately 8% inches by 11 inches. A 
margin of 1% inches shall be left on the left side for binding. 
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FORM C* 


CERTIFICATE OF NOTIFICATION TO THE INTERSTATE COMMERCE COMMISSION OF 
que Issue OF Notes Maturina not More THan Two Years AFTER THE 
Dare THEREOF, Requirep BY ParaGrapu (9) or Section 20a or THE INTER- 
STATE COMMERCE ACT 

eee fae 19_. 


The undersigned hereby certifies that within the 10 days next preceding the 


ve date the ------------------------~-2- ~~ -- =~ --0----2-------------- 
abo (Name of carrier) 


has issued notes set forth and described below: 


(a) Principal amount of each note; date; date of delivery; date of maturity; rate 
of interest; and name of payee. 

(b) Description and amount of securities pledged as collateral for each note. (If 
carrier pledged its own stocks, bonds, or other securities as such collateral, 
reference shall be made to the order of the Commission authorizing such 

ledge). 

(c) The price at which, and the terms under which, each note was sold or otherwise 
disposed of. 

(@) How and by whom, or through whom, issued. 

(e) The purposes in detail of each note and proposed disposition of proceeds. 

The total amount of the carrier’s securities actually outstanding on the date 
of the note or notes covered by the certificate was as follows: 
5 Cares Shek (ab Were 2 ak. Se $ 
2. Long-term debt (par value)__________-- iis a 
3. Securities not included above, including value of se- 
curities issued without par value, but excluding 
notes of maturity of two years or less 


Total of securities outstanding__._._._.___--_- 
4, Notes of maturity of two years or less, including 
notes covered by this certificate (face amount) _- 


INSTRUCTIONS 


1. The original certificate shall be signed by an executive officer of the carrier 
having knowledge of the matters therein set forth and shall be made under oath. 

2. The original certificate and two copies thereof shall be filed with the secretary 
of the Interstate Commerce Commission, Washington, D. C., within 10 days after 
the issuance of the securities with respect to which the certificate is filed. Each 
copy of the certificate shall bear the dates and signatures that appear in the 
original and shall be complete in itself; the signatures in the copies may be stamped 
or typed and the notarial seal may be omitted. 

8. The certificate shall be on paper approximately 8% inches by 11 inches. 
Amargin of 114 inches shall be left on the left side for binding. 


*Not required of a motor carrier if the amount of the notes issued together with the par value of all other 
securities of the motor carrier then outstanding (fair market value as of the date of their issue in case of se- 
curities having no par value) does not exceed $500,000, or if the aggregate amount of the notes and all out- 
standing obligations maturing in two years or less does not exceed $100,000. 
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FORM D-1 


Report to the Interstate Commerce Com- (This space for use of commission) 
mission of the disposition made of se-| y, bi 
curities authorized under sections 20a A rare epee No. ~~ 22222. Ae 
or 214 of the interstate commerce act, or en "i “fied. oc See 
of notes maturing not more than two ada te Pe Sense ----, 19 
years after the date thereof, issued under 
paragraph (9) of section 20a, and of the 
application of the proceeds of such 
securities or notes, required by paragraph 
(10) of section 20a. 


meas oF Teportme Gblriet 22 oi 25 ES ca Pax: RS oe 
Report for period ended _______...-.-.--.--- oe Oe 


Description (or name) of security covered by this report ___- 


Date of commission’s order authorizing the issue of securities covered by this 
report ......-.....-.._, 19:._.. Finance. Docket No. ‘ 


Summary 


{Not including notes maturing not more than two years after the date thereof, for which authorization js 
not required] 


es 
Principal amount 


(number shares, Purpose 
if stock)* 





(1) Authorized by commission’s order of Scien 
(2) Released from pledge _- ps lad has a ees 
(3) ithe 


(4) Disposed of: 
Previously reported 
This period ___- Ean etueens & Ge weet 
(5) RS de sins iyuaaesaiess ale teense 


(6) Balance not disposed of (3)-(5) 





*State par value if other than $100 per share. 


Notes maturing not more than two years after the date thereof for which authority is 
not required 


Covered by report on Form C, dated _._..._.._-_-- aeons a6 6: Ie 
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ScHEDULE 1.—Securities issued and/or securities as to which obligation is assumed 














Date of Annual Date of To whom 
Date maturit rate of interest d dof | Number of | Par value or 
disposed (if ted rest a and nature shares principal 
Line of r notes) (ifbondsor| (if bonds or | of considera-| (if stock) amount 
ref. 0 notes) notes) tion 
(a) (b) (c) (d) (e) (f) (g) 
saa eel iain aici i ertninseritlenerlciinamnecinndicelll ii 
1 
2 
3 
Ete. ENB EE le 
Total 
COST OF FLOTATION 
| Net annual 
Net pro- 
; All other Total cost, interest rate 
Line chen * — a fees and columns ie ln to maturity 
1 
= expenses (h) to (k) column (1) — a 
(h) (i) (j) (k) @ (m) () 
l 
2 
3 
Ete. 
Total 








ScHEDULE 2.—Application of net proceeds and/or face value of securities issued or 


1, 
2. 
3 Total net proceeds of securities 
4. Purpose to which applied ? 


6 Unexpended net proceeds (carried to line 1, Schedule 2, next report) 


assumed 


Unexpended balance from Schedule 2, previous report of 
Net proceeds of issues during period covered by this report (column (m), Schedule 1) _- 


6 Expenditures for above purpose made from funds other than those obtained from this 





SS a ee ee ey pemdhdcbcvcdediqndsitn sony, ikathiantdé edi 
2. Total expenditures, accounting for $..................... face value of securities 
ScHEDULE 3.—Securities pledged or repledged 
Obligation for which pledged 
Date Number of Par value 
ees’ shares or principal 
‘ (if stock) amount Description of obligation and Amount of Date of 
name of holder obligation maturity 
(a) (b) (c) (d) (e) (f) 
Total_... 
* Show premium in red. 


If premium exceeds total of columns (i), ()), and (k), show in red. 


‘See paragraph 3 of ‘Instructions 


Show in footnote whether pledged or repledged. 
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INSTRUCTIONS (FORM D-—1}) 


1, Original report covering each 6 months’ period ended June 30 and December 
31, and two copies thereof, shall be filed with the secretary of the Interstate 
Commerce Commission within 30 days after the end of each period. 

These reports shall be continued until— 

(a) In case of securities authorized under sections 20a or 214 of the inter. 
state commerce act, the disposition of all the securities and the 
application of all the proceeds thereof have been reported; and 

(b) In case of notes issued under the provisions of paragraph (9) of section 
20a of the act, the application of all the proceeds of such notes has 
been - reported; 

but if there were no transactions to report during any 6 months’ period a state. 
ment to that effect may be made under oath and filed in lieu of a formal report. 

2. Separate report shall be made for each order of authorization, and if the 
issue of more than one kind of security is authorized by the same order, separate 
report shall be made for each kind of security. Separate report shall be made 
for each note (or series of notes) maturing not more than two years after the date 
thereof, for which authorization is not required under the provisions of paragraph 
(9) of section 20a. 

3. Schedule 2 of this report shall show under the following general headings 
the purposes to which proceeds were applied: 

(a) The acquisition of property other than equipment. 

(b) The acquisition of equipment. 

(c) The construction, completion, extension, or improvement of facilities, 

(d) The discharge or refunding of existing obligations. 

(e) The reimbursement of moneys expended from income or from other 
moneys in the treasury of the applicant. 

(f) Other purposes (specifically stated). 

4. The original report shall be signed by an executive officer of the issuing 
carrier having knowledge of the matters therein set forth and shall be made 
under oath. 

5. Each copy of the report shall bear the dates and signatures that appear in 
the original and shall be complete in itself; the signatures in the copies may be 
stamped or typed, and notarial seal be omitted. 

6. The report shall be on paper approximately 8% by 11 inches. A margin 
of 1% inches shall be left on the left side for binding. 
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AppEeNnpIx B 


Section 20a (1) to (11), Inclusive, and Section 214 of the Interstate Commerce Act 


Sec. 20a. [Added February 28, 1920.) (1) That as used in this section the term 
“carrier”? means a common carrier by railroad (except a street, suburban, or inter. 
urban electric railway which is not operated as a part of a general steam railroad 
system of transportation) which is subject to this act, or any corporation organized 
for the purpose of engaging in transportation by railroad subject to this act. 

(2) From and after one hundred and twenty days after this section takes effect 
it shall be unlawful for any carrier to issue any share of capital stock or any bond 
or other evidence of interest in or indebtedness of the carrier (hereinafter in this 
section collectively termed ‘‘securities’”’) or to assume any obligation or liability 
as lessor, lessee, guarantor, indorser, surety, or otherwise, in respect of the securi- 
ties of any other person, natural or artificial, even though eae by the author. 
ity creating the carrier corporation, unless and until, and then only to the extent 
that, upon application by the carrier, and after investigation by the commission 
of the purposes and uses of the proposed issue and the proceeds thereof, or of the 
proposed assumption of obligation or liability in respect of the securities of any 
other person, natural or artificial, the commission by order authorizes such issue 
or assumption. The commission shall make such order only if it finds that such 
issue or assumption: (a) is for some lawful object within its corporate pu ; 
and compatible with the public interest, which is necessary or appropriate for or 
consistent with the proper performance by the carrier of service to the public as 
a@ common carrier, and which will not impair its ability to perform that service, 
and (b) is reasonably necessary and appropriate for such purpose. 

(3) The commission shall have power by its order to grant or deny the appli- 
cation as made, or to grant it in part and deny it in part, or to grant it with such 
modifications and upon such terms and conditions as the commission may deem 
necessary or appropriate in the premises, and may from time to time, for good 
cause shown, make such supplemental orders in the premises as it may deem nec- 
essary or appropriate, and may by any such supplemental order modify the pro- 
visions of any previous order as to the particular purposes, uses, and extent to 
which, or the conditions under which, any securities so theretofore authorized or 
the proceeds thereof may be applied, subject always to the requirements of the 
foregoing paragraph (2). 

(4) Every application for authority shall be made in such form and contain 
such matters as the commission may prescribe. Every such application, as also 
every certificate of notification hereinafter provided for, shall be made under oath, 
signed and filed on behalf of the carrier by its president, a vice president, auditor, 
comptroller, or other executive officer having knowledge of the matters therein 
set forth and duly designated for that purpose by the carrier. . 

(5) Whenever any securities set forth and described in any application for 
authority or certificate of notification as pledged or held unencumbered in the 
treasury of the carrier shall, subsequent to the filing of such application or certifi- 
cate, be sold, pledged, repledged, or otherwise disposed of by the carrier, such 
carrier shall within ten days after such sale, pledge, repledge, or other disposition, 
file with the commission a certifidate of notification to that effect, setting forth 
therein all such facts as may be required by the commission. , 

(6) Upon receipt of any such application for authority the commission shall 
cause notice thereof to be given to and a copy filed with the governor of each 
State in which the applicant carrier operates. The railroad commissions, public 
service or utilities commissions, or other appropriate State authorities of the State 
shall have the right to make before the commission such representations as they 
may deem just and proper for preserving and conserving the rights and interests 
of their people and the States, respectively, involved in such proceeding. The 
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commission may hold hearings, if it sees fit, to enable it to determine its decision 
upon the application for authority. am 

(7) The jurisdiction conferred upon the commission by this section shall be 
exclusive and plenary, and a carrier may issue securities and assume obligations 
or liabilities in accordance with the provisions of this section without securing 
ap roval other than as specified herein. : 

8) Nothing herein shall be construed to imply any guaranty or obligation as 
to such securities on the part of the United States. 

(9) The foregoing provisions of this section shall not apply to notes to be 
jssued by the carrier maturing not more than two years after the date thereof 
and aggregating (together with all other then outstanding notes of a maturity 
of two years or less) not more than 5 per centum of the par value of the securi- 
ties of the carrier then outstanding. In the case of securities having no par 
yalue, the par value for the purposes of this paragraph shall be the fair market 
yalue as of the date of issue. ithin ten days after the making of such notes 
the carrier — the same shall file with the commission a certificate of noti- 
fication, in such form as may from time to time be determined and prescribed 
by the commission, setting forth as nearly as may be the same matters as those 
required in respect of applications for authority to issue other securities: Provided, 
That in any subsequent funding of such notes the provisions of this section 

ting other securities shall apply. 

(10) The commission shall require periodical or special reports from each 
carrier hereafter issuing any securities, including such notes, which shall show, 
in such detail as the commission may require, the disposition made of such 
securities and the application of the proceeds thereof. 

(11) Any security issued or any obligation or liability assumed by a carrier, 
for which under the provisions of this section the authorization of the commis- 
sion is required, shall be void, if issued or assumed without such authorization 
therefor having first been obtained, or if issued or assumed contrary to any 
term or condition of such order of authorization as modified by any order sup- 

ental thereto entered prior to such issuance or assumption; but no security 
= or obligation or liability assumed in accordance with all the terms and 
conditions of such an order of authorization therefor as modified by any order 
supplemental thereto entered prior to such issuance or assumption, shall be 
rendered void because of failure to comply with any provision of this section 
relating to procedure and other matters preceding the entry of such order of 
authorization. If any security so made void or any security in respect to which 
the assumption of obligation or liability is so made void, is acquired by any 

n for value and in good faith and without notice that the issue or assump- 
tion is void, such person may in a suit or action in any court of competent juris- 
diction hold jointly and severally liable for the full amount of the damage sus- 
tained by him in respect thereof, the carrier which issued the security so made 
void, or assumed the obligation or liability so made void, and its directors, offi- 
cers, attorneys, and other agents, who participated in any way in the authorizing, 
issuing, hypothecating, or selling of the security so made void or in the author- 
izing of the assumption of the obligation or liability so made void. In case 
any security so made void was directly acquired from the carrier issuing it the 
holder may at his option rescind the transaction and upon the surrender of the 
security recover the consideration given therefor. Any director, officer, at- 
torney, or agent of the carrier who knowingly assents to or concurs in any issue 
of securities or assumptions of obligation or liability forbidden by this section, or 
any sale or other disposition of securities contrary to the provisions of the com- 
mission’s order or orders in the premises, or any application not authorized by 
the commission of the funds derived by the carrier through such sale or other dis- 
position of such securities, shall be guilty of a misdemeanor and upon conviction 
shall be punished by a fine of not less than $1,000 nor more than $10,000, or by 
imprisonment for not less than one year nor more than three years, or by both 
such fine and imprisonment, in the discretion of the court. 

Szc. 214, [Added August 9, 1935, as amended June 29, 1938, and September 18, 
1940.) Common or contract carriers by motor vehicle, corporations organized 
for the purpose of engaging in transportation as such carriers, and corporations 
authorized by order of the Commission to acquire control of any such carrier, or 
of two or more such carriers, shall be subject to the provisions of paragraphs 2 to 
11, inclusive, of section 20a of part I of this Act (including penalties applicable 

cases of violations thereof): Provided, however, That said provisions shall not 
apply to such carriers or corporations where the par value of the securities to be 
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ApPpENDIx C 
General Rules of Practice 


Rute 15. Typographical specifications generally. Except as otherwise pro- 
vided respecting applications (rule 38 (a)), exhibits (rule 84 (a)), and informal 
complaints (rule 24 (a)), all pleadings, documents, and papers to be filed under 
these rules shall be on opaque, unglazed, durable paper not exceeding 8% by 11 
inches. To permit of binding on covers of uniform size, margins of at least 1% 
and 1 inch, respectively, shall be allowed on the left and right margins. Bind- 
ing shall be on the left margin. Reproduction may be by printing, multilith- 
ing, multigraphing, or mimeographing or by any other process, provided the 
copies are clear and permanently legible. White-line blue-prints which cannot 
be reproduced by photography are not desirable. If directly typewritten, or 
if in facsimile reproduction of typewriting, the impression must be on one side 
of the paper and must be double-spaced, except that long quotations shall be 
single-spaced and indented. If printed, adequate leading and nothing less than 
10-point type shall be used, except that 8-point type may be employed in foot- 
notes and in tabular matter where printing limitations so require. A brief in 
excess of 50 pages, including cover pages, indexes, and appendixes, may not be 
typewritten. 
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Form ye 
Budget Bureau No. 60-R250,2 


TITLE 49—TRANSPORTATION 
CHAPTER 1—INTERSTATE COMMERCE COMMISSION 


Part 56—ISSUANCE OF SECURITIES, ASSUMPTION OF OBLIGATIONS, AND Fiting 
OF CERTIFICATES 


At a session of the Interstate Commerce Commission, Division 4, held at its 
office in Washington, D.C., on the 20th day of April, A.D. 1950. 

There being under consideration Rules and Regulations Governing Applica. 
tions under Sections 20a and 214 of the Interstate Commerce Act, 49 U.S.C 
20a and 314, for authority to Issue Securities and Assume Obligation or Lig. 
bility in Respect of the Securities of Others and the Filing of Certificates of 
Notification and Reports Relating to Such Issue and Assumption (49 CFR 
1949 Ed., Part 56) ; i 

It is ordered, That the following amendment to § 56.2 (j)(1) of the reguia. 
tions contained in the Commission’s order of August 9, 1946, (49 CFR, 1949 
Ed., Part 56), is hereby approved and prescribed ; and all carriers making appli- 
cation under sections 20a and 214 of the Interstate Commerce Act, as amended, 
observe and comply with these rules and regulations as amended in making 
such applications after May 31, 1950: 

§ 56.2 Required Exhibits. * * * 

(j) As Exhibit 10, if the application is with respect to the acquisition of 
equipment, a statement showing: 

(1) The name and post-office address of the owner or vendor of the equip- 
ment to be acquired, the name of builder, and the unit prices paid or to be paid 
free on board builder’s plant; whether the equipment was purchased through 
competitive bidding; and, if the unit prices shown are not the lowest bids re 
ceived, the reason for accepting a higher bid. 

And it is further ordered, That, except as hereby amended, the order of Aug. 
ust 9, 1946, by the Commission, division 4, shall remain in full force and effect, 
and that notice of this amendment will be given to the general public by posting 
copies in the Office of the Secretary, of the Interstate Commerce Commission, 
Washington, D.C., and by filing with the Director of the Federal Register, 
Washington, D.C. 

(41 Stat. 494, as amended, 49 Stat. 557, as amended; 49 U.S.C. 20a, 314) 

By the Commission, division 4. 

[SEAL] 
W. P. BARTEL, Secretary. 


Form sagoeree 
Budget Bureau No. 60—R250.4 


TITLE 49—TRANSPORTATION 
CHAPTER I—INTERSTATE COMMERCE COMMISSION 


Part 56—IssSuANCE OF SECURITIES, ASSUMPTION OF OBLIGATIONS, AND 
FILING OF CERTIFICATES AND REPORTS 


At a session of the Interstate Commerce Commission, Division 4, held at its 
office in Washington, D.C., on the 23rd day of May, A.D. 1952. 

There being under consideration rules and regulations governing applica- 
tions under sections 20a and 214 of the Interstate Commerce Act, 49 U.S.C. 20a 
and 314, for authority to issue securities and assume obligation or liability in 
respect of the securities of others and the filing of certificates of notification 
and reports relating to such issue and assumption (49 CFR, 1949 Bd., Part 56) ; 

It is ordered, That paragraphs (b) and (c) of section 56.3—Procedure, are 
hereby amended to read respectively as follows: 

(b) The original application and supporting papers, six copies thereof for 
use of the commission, shall be filed with the Secretary of the Interstate Com- 
merce Commission, Washington, D.C., sufficiently in advance of the date of the 
proposed issue or assumption to give the commission reasonable time, not less 
than 30 days, for the notices and investigation required by law. Each copy 
shall bear the dates and signatures that appear in the original and shall be com- 
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jete in itself, but the signatures in the copies may be stamped or typed, and 
the notarial seal may be omitted: Provided, that if unusual difficulties arise in 
the furnishing of any of the exhibits specified in paragraphs (a) to (f), both 
inclusive, of section 56.2, the applicant may, with the consent of the commission, 
file not less than an original and two copies of such exhibit. 

(ec) Upon receipt of notice from the commission that the application has been 
received and assigned a stated docket number, the applicant shall by regular 
mail serve notice of the filing of such application upon, and file a copy of such 
application with, the governor of each state in which it operates or is author- 
jged to do business, or in the case of holding companies, the governor of each 
state in which the applicant is incorporated or authorized to do business. A 
copy of such notice of filing shall also be served upon the public service commis- 
sion or other appropriate authority of each such state. Such notice shall include 
a request that the governor, or other appropriate authority of the state, notify 
the commission within 15 days after the date upon which the application was 
filed with the commission if it is desired to make any representations or to be 
heard in the matter. A certificate of such notice and filing shall be filed promptly 
with the commission 

]t is further ordcred, That, except as hereby amended, the order of August 9, 
1946 (11 FR 10120), by the Commission, division 4, shall remain in full force 
and effect and that notice of this amendment be given to the general public 
by posting copies in the office of the Secretary of the Interstate Commerce Com- 
mission, Washington, D.C., and by filing with the Director of the Federal Regis- 
ter, Washington, D.C. (41 Stat. 494, as amended, 49 Stat. 557, as amended; 49 
U.S.C. 20a, 314). 

And it is further ordered, That this order shall be effective July 1, 1952, and 
shall continue in effect until the further order of the commission. 

By the Commission, division 4. 


[SEAL] W. P. Barter, Secretary 


Public Law 85-309, 85th Congress, H.R. 3625, September 7, 1957 


AN ACT To amend section 214 of the Interstate Commerce Act, as amended, to prevent 


the use of arbitrary stock par values to evade Interstate Commerce Commission 
jurisdiction 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 214 of the Interstate Com- 
merce Act, as amended, (49 U.S.C. 314), is hereby further amended by— 

(1) changing the proviso, in the first sentence to read “Provided, however, 
that said provisions shall not apply to such carriers or corporations where 
the value of capital stock or principal amount of other securities to be is- 
sued, together with the value of capital stock and principal amount of other 
securities then oustanding, does not exceed $1,000,000, nor to the issuance 
of notes of a maturity of two years or less and aggregating not more than 
$200,000, which notes aggregating such amount including all outstanding 
obligations maturing in two years or less may be issued without reference 
to the percentage which said amounts bear to the total amount of outstand- 
ing securities” ; and 

(2) striking out that part of the second sentence which precedes the 
proviso and inserting in lieu thereof the following: “In the case of capital 
stock having no par value, the value thereof for the purpose of this sec- 
tion shall be the fair market value as of the date of its issue; and in the 
case of capital stock having par value, the value for the purpose of this 
section shall be the fair market value as of the date of its issue, or the par 
value, whichever is the greater :”. 


CiviL AERONAUTICS BOARD, 
Washington, December 12, 1958. 
Hon. OrEN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on Inter- 
state and Foreign Commerce, House of Representatives, Washington, D.C. 
Dear CONGRESSMAN Harris: Reference is made to discussion during the Board’s 
appearance before your subcommitt on November 24 and 25, 1958, concerning the 
status of the supergrades which the Congress, during the last session, author- 
ize for the Civil Aeronautics Board. In accordance with your request, this is 
toadvise you as to the current statue of said supergrades. 
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As of this date, only 10 of the 23 supergrades, which the Congress intended 
for and made specific provision to provide to the Board, have been approved 
The Board has appealed to the Civil Service Commission to reconsider what, 
in effect, was a denial of the remaining 13 supergrades. It is possible that the 
Commission may approve some additional positions at the supergrade level, but, 
even so, it is not expected that such additional approvals will come close to the 
23 authorized by the Congress. 

The Board believes that the intent of the Congress was clear, in that it ip. 
tended the Board to have at least 23 supergrades. This is evidenced by the 
face that the Board's appropriation act for 1959 included provision for a totg} 
of 15 (10 in addition to 5 previously allocated to the Board under section 505 
of the Classification Act), and, subsequently, in passing the Federal Aviation 
Act of 1958, the number was further increased by 8. Still only 10, which is 
less than the number originally provided by the Congress, have so far beep 
approved. 

Further, the Board is of the belief that it needs each and every one of the 
23 supergrades authorized. If anything, there is increasing justification for 
supergrades in the Board. Aviation is now very close to being the Nation’s 
No. 1 business. In fact, the air transport industry has grown so large that its 
economic health has a significant impact on the general economy of the Na- 
tion. Today the airlines are in a period of rapid change and growth and they 
face many complex problems; they are in the midst of mass reequipment pro- 
grams, and on the Board rests a major responsibility for taking action with 
respect to most of the problems involved. The whole complextion of the regu- 
latory problems confronting the Board is undergoing revolutionary change and 
involves work of greater complexity and many new and novel problems. The 
soundness of the regulatory activities of the Board will have a major influence on 
the ability of the airline industry to accomplish successfully the transition to 
jet aircraft with a minimum burden on the Government through subsidy sup- 
port and at the lowest possible rates and fares charged to the public consistent 
with the economic potential of the modern aircraft and the kind of service de 
‘anded by both large and small communities. 

The Board requires the highest degree of experience, basic competence, and 
expertise in order to exercise the sound basic judgments essential to a proper 
regulatory program. In the processing of formal cases the Board’s staff is 
dealing with industry counterparts who are at management echelon, such as air- 
line treasurers, vice presidents and frequently the president or chairman of 
the board of an airline. Thus, the Board’s staff is dealing with persons pos- 
sessing an exceptionally high degree of experience, competence and stature in 
all aspects of its activities. It is important to remember that the Board's 
activities involve operations all over the world. 

Sincerely yours, 
JAMES R,. DuRFEE, Chairman. 
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INTRODUCTION 


The National Association of Securities Dealers, Inc., was requested 
to furnish certain data and information relative to its activities to the 
subcommittee (letter dated March 18, 1957, of Congressman John 
B. Bennett of Michigan). Such data and information was submitted: 
by letter of Mr. Wallace A. Fulton, executive director, dated August 
29, 1957, addressed to the then chairman of the subcommittee, and 
brought up to date by letter of December 22, 1958. 

The full report and exhibits appear as a subcommittee reprint. 


5681 








NA 


HI 
DE 
SA 
ST 


N/ 











REPORT 
OF 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 

TO 

THE SPECIAL SUBCOMMITTEE ON LEGISLATIVE 

OVERSIGHT OF THE INTERSTATE AND FOREIGN 

COMMERCE COMMITTEE 
HOUSE OF REPRESENTATIVES 


HISTORY OF NATIONAL ASSOCIATION OF SECURITIES 

DEALERS, INC., ITS ACTIVITIES, MEMBERSHIP DATA, 

SANCTIONS IMPOSED, MEMBERS EXPELLED, FINANCIAL 

STATEMENTS, LIAISON AND SUPERVISION BY SEC FROM 
1936 TO NOVEMBER 30, 1958 


SUBMITTED BY 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 


(WALLACE H. FULTON, Executive Director) 








SUMMARY OF REPORT 


The National Association of Securities Dealers, Inc., was organized 
in 1939 under section 15A of the Securities and Exchange Act of 1934. 

At its formation, 2,616 broker/dealers joined the association. As of 
November 30, 1958, there were 3,871 members of the NASD. There 
were 795 branch offices of members registered with the association 
in 1942. On November 30, 1958, 3,236 branch offices of members 
were registered with the NASD. 

In 1946, the association was granted permission by the Securities 
and Exchange Commission to require the registration of all registered 
representatives; 24,843 individuals were then registered in 1946. As 
of November 30, 1958, there were 68,645 registered representatives 
registered with the association—an increase over the year 1946 of 
176 percent. 

From 1939 through November 30, 1958, a total of 1,203 complaints 
were filed against association members. Decisions rendered by the 
association resulted in 179 members expelled, 45 members suspended, 
351 members censured, and 337 firms fined a total of $179,866, 
Action against registered representatives named in the complaints 
has resulted in the revocation of 143 registrations, the suspension of 
36 registrations, and fines totaling $40,100 imposed against 57 indi- 
viduals. The association’s board of governors has accepted on appeal 
or called for review, 271 cases and 26 complaints have been appealed 
to the Securities and Exchange Commission. 

In the early vears of the association, examinations of members’ 
books and records were conducted by a questionnaire and followed 
up by an NASD staff examiner whenever it appeared further investi- 
gation into a firm’s business activities was needed. Since 1947, all 
examinations of members’ books and records have been made by 
association examiners in the offices of members and branch offices of 
members. During the first 11 months of 1958, 1,975 examinations 
were made by NASD examiners. 

Complete details regarding the association’s complaint actions, 
membership statistics, and other matters are presented in subcom- 
mittee print. 

REPORT 


The National Association of Securities Dealers, Inc., was registered 
as a national securities association in August 1939. 

NASD is the regulating instrument of the securities business estab- 
lished under the Maloney Act, an amendment (sec. 15A) to the 
Securities Exchange Act of 1934. Named for its sponsor, the late 
Senator Francis T. Maloney, of Connecticut, the Maloney Act was 
adopted in 1938. Its title reads: 


An Act to provide for the establishment of a mechanism of regulation among 
over-the-counter brokers and dealers operating in interstate and foreign com- 
merce or through the mails, to prevent acts and practices inconsistent with just 
and equitable principles of trade, and for other purposes. 
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In describing the underlying purpose of the act, Senator Maloney said: 


+ * * this legislation represents what is actually a two-way street in the field of 
cooperation between government and business. * * * In the vast and highly 
ramified business in securities transacted otherwise than on exchanges, this act 
ig designed to effectuate a system of regulation * * * in which the members of 
the industry will themselves exercise as large a measure of authority as their 
natural genius will permit. 

The obligations, responsibilities, authority, and powers of the asso- 
ciation primarily are concerned with the enforcement of ethical 
standards and practices in the investment banking and securities 
business. 

PREVIOUS REGULATORY ACTIVITY 


The first venture by the securities business in the field of self- 
regulation commenced in 1933, under the Investment Bankers Code, 
authorized by the National Recovery Administration. After the 
NIRA was declared unconstitutional in 1935, the securities business 
voluntarily continued to meet the standards of the code. 

Without legislative authority, however, the problem of enforcement 
of self-regulation was an impossible one. Therefore, the Securities 
and Exchange Commission urged that the code committee, which 
was the administrator of the IBC, be kept together while the industry 
and the Commission sought such legislative authority. 

On July 31, 1935, the code committee circularized all registered 
broker/dealers to determine whether they wished the code organization 
continued on a temporary basis. More than 90 percent of those who 
replied approved and voted to support the organization financially. 
The temporary Investment Bankers Conference Committee thereafter 
became the Investment Bankers Conference, Inc. 

All registered brokers and dealers were invited to become members 
of Investment Bankers Conference, Inc. Some 1,196 applied for 
membership. The conference was formally organized in October 1936, 
and soon had a membership of 1,617. 


MALONEY ACT BACKGROUND 


The first draft of the legislation to be known as the Maloney Act 
was dated November 4, 1937. There were many conferences relating 
to concept, form and content of this draft between the Commission 
and its staff and officials of the conference, as well as representatives 
of the Investment Bankers Association of America, the New York 
Security Dealers Association, the Maine Investment Dealers Associa- 
tion, the New England Security Dealers Association, the California 
Security Dealers Association, and the Chicago Unlisted Traders Asso- 
ciation. On January 18, 1938, the proposed legislation was intro- 
duced in the United States Senate. 

The Maloney Act became law on June 25, 1938. The Governing 
Committee of the Investment Bankers Conference, Inc., then ap- 
pointed a drafting committee to draw up the necessary certificate of 
incorporation and prepare bylaws, rules of fair practice, and a code of 
procedure for handling trade practice complaints that would qualify 
the conference as a national securities association under the new 
statute. 

The drafting committee and the Securities and Exchange Com- 
mission were virtually in continuous conference over many months 
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in their effort to develop sound, practical, and effective bylaws and 
rules that could be presented to the conference membership {op 
adoption. 

On March 18, 1939, the conference, jointly with the Securities anq 
Exchange Commission, submitted to the membership for comment 
proposals for registration of the conference as a registered national 
securities association. 

On June 6, 1939, revised documents reflecting comments and 
suggestions of the membership and others were submitted to the 
conference membership for adoption. It was provided that, unless 
by July 16, 1939, there were disapproving votes from at least 59 
percent of the membership, the conference would apply for registra. 
tion as a national securities association. 

At that time the conference had 1,489 members. As of July 15 
1939, 757 ballots had been received, of which only 35 registered 
disapproval. 

FORMATION OF NASD 


The initial registration statement of the National Association of 
Securities Dealers, Inc.—as successor to the conference—was filed 
with the Securities and Exchange Commission on July 20, 1939, and 
the Commission approved it on August 7. Thereafter, this registra. 
tion statement has been supplemented whenever the association’s 
rules. or bylaws have been amended to meet specific situations. In 
addition, the registration statement is recompiled in an annual con- 
solidated supplement, which makes current as of each March 1 all 
available data required under the law. The registration statement 
is a public document, containing a list of members, financial state. 
ments and all related data. 


MEMBERSHIP 


The association’s bylaws, in general, reflect the Maloney Aet 
requirements that membership normally shall be open to all brokers 
and dealers authorized to transact any branch of the investment bank- 
ing and securities business in the United States, subject to certain 
exceptions based upon past conduct. There also may be certain 
exceptions based on geography or other criteria as may be found to 
be in the public interest. 

No broker or dealer may be a member, for instance, if expelled or 
suspended from a registered securities association or registered national 
securities exchange for acts inconsistent with just and equitable 
principles of trade; or whose registration has been revoked by the 
SEC; or individuals who, while officers or partners of any firm, were 
the cause of any order of suspension, expulsion or revocation. 

Banks, by definition, are not brokers and dealers, and thus are not 
eligible for NASD membership. 

The bylaws also provide that, should an applicant for membership 
or registration as a registered representative of a member not have 
1 year’s experience in the business, such applicants, including corporate 
officers, partners, sole proprietors, and salesmen, must pass a qualifi- 
cation examination. 

Membership applications are processed by the appropriate district 
committee. (See exhibit 1 (a).) Should it appear that an applicant 
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does not have the qualifications necessary for membership, a hearing 
may be conducted before the appropriate district committee, the 
record of which is transmitted to the board of governors for action. 
Should a district committee or the board of governors believe a member 
to be no longer qualified for membership, hearings may be conducted 
and the board may cancel the membership, subject to appeal to the 
Bae in Se | 

Membership in the association on December 31, 1939, totaled 2,616 
frms. There were 3,871 member firms on November 30, 1958 (exhibit 
1 (e)). Branch offices of members numbered 975 in 1942, when the 
first count of such offices was made, and registered branch offices had 
increased to 3,236 on November 30, 1958 (exhibit 1 (f)). When the 
association’s jurisdiction was extended to Hawaii in July 1956, 38 firms 
were added to NASD membership. 


INTERNAL ORGANIZATION 


The Maloney Act provides that any national securities association 
must make allowance in its rules and bylaws for affiliated or regional 
associations. Although this is covered in article II of the bylaws, no 
affiliate associations have been formed or registered. 

Any registered securities association must, under the law, operate on 
a democratic basis, so the NASD divides original jurisdiction into 14 
districts and in each district there is a district committee which acts 
as the agent for the board of governors in that area. Each district 
committee member normally holds office for 3 years, and may not 
succeed himself except under certain conditions. 

Each district may elect one—or, in certain districts where member- 
ship is unusually large, more than one—member to the board of gov- 
ernors. There are 21 governors, each of whom serves a term of 3 
years. Each year, 7 new governors join the board and 7 retire. 
Governors may not succeed themselves except under certain condi- 
tions. 

Overall policymaking functions of the association are vested in the 
board of governors. An advisory council, composed of the chairmen 
of the 14 district committees, aids the board in making policy relating 
to local problems, thus carrying out the doctrine of maximum admin- 
istration at the district level. 

Candidates for the board of governors and for district committees 
are selected by nominating committees. If 10 percent or more of 
the members of any district do not concur in the proposals of the 
nominating committee, such a group may nominate additional candi- 
dates whose names must be placed on the ballot. 

Each member firm is entitled to one vote in the area of its principal 
place of business. Each member having a branch office in another 
district is entitled also to a vote in this particular district with respect 
to purely district matters. 

istrict committees and the board of governors elect their own 
chairmen and other officers. In addition, the bylaws provide that 
the board may elect a chief executive officer and such other paid 
officers as it deems necessary, one of whom shall perform the usual 
duties of a secretary of a corporation. The board has annually elected 
an executive director, who is the principal administrative officer of 
the association. District offices are located in San Francisco; Los 
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Angeles; Denver; Kansas City; Dallas; St. Louis; Chicago; Atlanta: 

New Orleans; Columbus, Ohio; Washington; Philadelphia; New York: 

and Boston. 
RULES OF FAIR PRACTICE 


Under article VII of the bylaws, the association membership hag 
adopted rules of fair practice prescribing standards of just and equi. 
table principles of trade to govern the conduct of members. There 
are 28 definitive rules. 

Section 1 of article Lil of the rules sums up the fundamental phi- 
losophy of the association. It states: 


A member, in the conduct of his business, shall observe high standards of 
commercial honor and just and equitable principles of trade. 


All the rules of fair practice are designed to carry out the original 
intention of the Congress in section 15A(b)(7) of the Maloney Act: 


The rules of the association are designed to prevent fraudulent and manipu- 
lative acts and practices, to promote just and equitable principles of trade, to 
provide safeguards against unreasonable profits or unreasonable rates of commis. 
sion or other charges, and, in general, to protect investors and the public interest, 
and to remove the impediments to and perfect the mechanism of a free and open 
market; and are not designed to permit unfair discrimination between customers, 
or issuers, or brokers or dealers, to fix minimum profits, to impose any schedule 
of prices, or to impose any schedule or fix minimum rates of commissions, allow- 
ances, discounts, or other charges. 


In the SEC’s opinion approving the original registration of the 
NASD, the Commission stated that: 

Almost all of the association’s rules of fair practice are directed toward elimi- 
nating abuses which might well lead to the defrauding of investors; and rule No, 
18 specifically forbids the effecting of transactions in, or the inducement of a 
purchase or a sale of, any security by means of any manipulative, deceptive, or 
other fraudulent devices or contrivance. Similarly, almost all of the association's 
rules are designed to promote just and equitable principles of trade. Rules No, 
3 and No. 4 are directed against unreasonable profits and other charges. Many 
of the rules are designed to protect investors and the public interest, some quite 
specifically, suchas rule No. 19, which prohibits making improper use of a cus- 
tomer’s funds or securities and regulates the lending or pledging of a customer's 
securities, rule 20 which deals with sales on the installment plan and rule No. 22 
which requires a member to submit a balance sheet upon request to a bona fide 


regular customer with respect to whom a debtor-creditor or bailmen relationship 
exists. 


In addition, as provided in the law, section 25 of article III of the 
rules of fair practice permits the association to require its members 
to refuse to deal with nonmember brokers and dealers on any terms 
other than those accorded the general public. Section 1 (c) of article II 
of the rules provides that ‘“‘* * * registered representatives of members 
shall be under the same duties and obligations as a member. * * *” 
All officers and partners and any individuals employed by member 
firms and having contact with the public in connection with the pur- 
chase or sale or handling of securities must be registered with the 
association. 

ASSESSMENTS—DUES—FINANCES 


The association’s bylaws provide for assessments annually by the 
board of governors to cover operating expenses. Annual dues pres- 
ently are composed of a membership fee, a fee for each employee, and 
a fee relating to each member’s participation in underwritings. There 
is €@ maximum assessment of $6,000 a vear under the present assess- 
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ment schedule. In addition, each member is charged $10 annually 
for each branch office, and $10 each for processing applications of em- 
loyees who seek to become registered representatives. There is also 
a $10 examination fee for all those required to take the qualification 
examination. (Exhibit 2 sets forth the various assessment schedules 
used by the association over its history.) The assessment schedule 
for the fiscal year beginning October 1, 1957, is as follows: 


Membership - - - - - - -------- wen ee ete eee ee eb eos eels $50 
Personnel fee----- --- - pm wim ne in i ew soe iss eas h bs esse -- = $5 
Underwriting (on participations over a total of $100,000) (percent) _. 0.0035 
Gross sales of investment company sponsors and underwriters (percent) 0. 007 


(No member may be assessed an aggregate of more than $6,000.) 


New member application fee __- sUAIOL U0 26a. FOL Yili es $25 
Registration of each new registered representative ose sh eda + $10 
ID LOU ett 5 4 + ae ois wa ie nent ieelnea seca ial Ee is $10 


Branch office fee (annual) aR dhe a4 oa eae ae ag ee a ee $10 

The dues and assessment schedule is filed with the Commission in 
July for the coming fiscal year, and it may be disapproved by the 
Commission upon a finding that it does not provide an equitable 
allocation of costs. This schedule covers operations of the executive 
office, the board of governors and its committees, and all expenses of 
district committees. 

No member of the board of governors and no member of district or 
other committees is compensated for time spent on association 
business. Ail members of such committees and the board of governors, 
as well as elected officers of the board, contribute their time and re- 
ceive only reimbursement for out-of-pocket expenses incurred on 
behalf of the association. Without this voluntary contribution the 
association could not operate. 


ENFORCEMENT OF ASSOCIATION RULES 


Periodic examination of members’ books and records is the basic 
instrument for enforcement of the rules of fair practice. The associa- 
tion is required by law to enforce its own rules, and the authority to 
examine members’ books, records, and accounts pursuant to this re- 
quirement is contained in article IV of the rules. 

Field secretaries and examiners are located in the various districts, 
as well as in the executive office. Currently, the association employs 
26 secretaries and examiners. 

Following an initial period of organization, the enforcement pro- 
gram got underway in 1941 (exhibits 4, 6, 7, 8, 9). 

Necessarily, there was some experimenting with types and methods 
ofexamination. In two districts, for instance, certified public account- 
ants were employed to examine books and records; in another district, 
all members were examined either by association examiners or account- 
ants; in two of the districts, all members were examined by teams of 
association examiners sent into the districts for a limited period. 

Results of these preliminary examinations disclosed that it would 
not be possible—without prohibitive cost—to cover all members 
annually by personal examination. It was also apparent that for a 
limited and evolutionary period many problems and apparent viola- 
tions might be corrected in the light of responses to a questionnaire. 
Most persistent problems in those days related to sale of securities to 
customers at unfair prices, failure to maintain proper books and 
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records, misunderstanding of rules relating to confirmations and 
hypothecation of customers’ securities, and, In some instances, actual 
misuse of customers’ funds. 

Lack of manpower during World War II forced extended use of 
the questionnaire to supplement the work of the half-dozen associa. 
tion examiners. However, greater experience with questionnaires 
confirmed that they were of limited usefulness, being effective only 
in one phase of the association’s activities—that of determining fair 
markups on securities sold by members to the public. Obviously 
they did not adequately disclose other equally serious violations 
such as churning of accounts, failure properly to supervise salesmen’ 
activities, improper recommendations, etc. Hence, it was concluded 
that as qualified men became available, the corps of association 
examiners would be expanded so as to permit an annual examination 
goal of one-third of the membership. 

In addition to disciplinary actions developing from the association’s 
own examination program, the SEC, as a matter of policy, refers to 
the association on violations of NASD rules which are disclosed in its 
inspection program and which do not indicate fraudulent activities 
sufficient to warrant revocation proceedings by the Commission. 

Formal complaints filed in the early years of association activity 
represented only the more serious situations. There were innumer- 
able instances in which district business conduct committees cautioned 
the members orally or in writing with respect to their practices. In- 
volved were failure to keep proper books and records; improper con- 
firmations, or none at all; hypothecation of customers’ securities; and 
violation of technical rules of Federal and State regulatory agencies, 
For example, in 1 district where all members were examined in 1941, 
5 formal complaints were filed, but virtually all other members received 
letters of caution (exhibit 4 (b), charts showing formal complaints 
filed annually since 1939 for each district). 

Except for departures from section 1 of article III of the rules— 
the basic ethical conduct rule—the most frequent causes of complaint 
have been violations of rules, in this order: 

Section 4, requiring members to deal fairly with customers; 

Section 18, prohibiting fraudulent, manipulative or deceptive 
activities; 

Section 19, prohibiting the misuse of customers’ funds and se- 
curities ; 

Section 21, relating to the keeping of books and records; 

Section 12, requiring certain disclosures on confirmations to 
customers ; 

Section 27, relating to the supervision of employees; 

Section 2, relating to the propriety of recommendations for the 
purchase or sale of securities to or for customers. 

The association’s formal enforcement work has increased materially 
in recent years as membership has risen sharply and public interest 
in securities has widened (exhibits 4 and 5). 

In addition to disciplinary actions resulting form formal complaints, 
the association, through arbitration and informal proceedings, over the 
years has arranged for substantial restitution to customers. 

Analysis of disciplinary actions involving unfair prices, misuse of 
customers’ funds or securities, and improper recommendations, 
indicated that these violations tended to be prevalent in firms where 
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capital was small or inadequate. _As a result, the board of governors, 
in May 1942, adopted and submitted to the membership for vote, a 
new rule that would require, as a requisite to membership, a minimum 
of $5,000 capital for those doing a general securities business and 
$2,500 capital for those firms not handling customers’ fund or securi- 
ties. This rule was adopted by the membership, but subsequently 
was disapproved by the Securities and Exchange Commission. 

In spite of the Commissions decision, the association nevertheless 
has been able to take action in a number of instances in which members 
were found to be insolvent. Association policy has been that for a 
member to handle customers’ funds or securities or to do business with 
the public at a time when it was insolvent constituted conduct incon- 
sistent with just and equitable principles of trade, and thus a violation 
of section 1 of article III of the rules of fair practice. This approach 
has been helpful, but acre ieedly it is not a complete answer to the 
problems of financial responsibility. 

An important development was the promulgation in 1943 of the 
5 percent markup policy by the board of governors. 

As the enforcement program brought about additional disciplinary 
actions based on transactions with customers at unfair prices, members 
increasingly sought information from the board and district com- 
mittees as to what constituted a fair markup. 

In general, of course, a fair markup depends on all the circumstances 
of a particular situation, including the prevailing market price, size 
of the order, number of dollars involved in the transaction, cost of the 
securities by individual unit, and availability of the security in the 
market. 

Analysis of available examination statistics disclosed that the over- 
whelming majority of transactions in the over-the-counter market 
appeared to be consummated at markups of less than 5 percent. 

herefore, in response to membership pressure for a definition of a 
fair profit or markup, the board of governors adopted its 5 percent 
policy, as set forth in the association’s manual on page E-133. Since 
that time, spot checks have shown a consistently high proportion of 
all transactions at markups of less than 5 percent. 

Another problem which enforcement activity disclosed, particularly 
in so-called long profit cases or those involving excessive markups, 
was that in many instances the firms involved claimed to be at the 
mercy of their salesmen. These and other situations showed the need 
for association control of sales personnel, as well as of the firms them- 
selves. Accordingly, the board adopted, and the membership ap- 
proved, effective January 1, 1946, amendments to the bylaws requiring 
all sales personnel, officers, partners, etc., to be registered with the 
association as registered representatives of member firms. 


EXAMINATION PROCEDURE 


Examinations of members’ books and records are conducted with 
three basic objectives in mind: first, to disclose unethical business 
practices and violations of the association’s rules; second, to obtain 
valuable statistical information; and third, to pursue the educational 
phases of the association’s work. Special examinations are scheduled 
from time to time to obtain information on specific situations or 
complaints. 
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Originally, there was little standardization of examination proge. 
dure, and effectiveness depended largely upon the experience and 
personality of the individual examiners. The financial condition of 
the member and the manner of safeguarding customers’ funds and 
securities were prime elements in the examination. Those elements 
are considered today, but the SEC’s capital ratio rule and require. 
ment that all brokers and dealers file annual financial reports with the 
Commission have made it unnecessary for the financial aspect of the 
association’s examination to be as comprehensive as in the early years 
Now, it is usually sufficient to establish that the member is solvent, — 

As it became evident that standardization of examination methods 
was necessary, an established routine was prescribed for all association 
examiners. 

Examinations are conducted on a surprise basis—the member has 
no prior indication that he is to be examined. Examiners are in- 
structed first to interview the proprietor or principal officer or partner 
to obtain information as to the type of securities business conducted 
and as to certain policy matters. 

An examination report form has been prescribed for use by ex- 
aminers. It provides an outline for conduct of the examination, and 
also is devised to develop information for statistical purposes (exhibit 
9(c), pp. 97, 98, examination report form). 

Some items covered in the examination report form are: proportion 
of business concerned with underwriting new issues, with sale of un- 
listed securities, with transactions in listed securities, municipals, or 
mutual funds; whether the member engages in any other activity, such 
as the sale of real estate or insurance; the number of branch offices; 
and whether the firm is a member of a registered securities exchange, 

A subsequent review of the books and records determines commis- 
sion charges by the member to customers. If a firm possesses disere- 
tionary authority from any customer to effect transactions as the 
member sees fit, then these accounts are specifically reviewed. When 
customers’ securities are in the member’s possession, a personal check 
is made of the adequacy of controls for safekeeping these accounts 
and to make sure customers’ securities are segregated from any 
securities belonging to the member. 

In checking supervision of the sales methods of salesmen, records 
are reviewed to disclose whether the member has properly endorsed 
all transactions by salesmen, as well as any correspondence by salesmen 
with customers. 

The examination also includes a review of the member’s borrowings 
to determine whether securities belonging to customers have bee 
improperly used as collateral against such borrowings. | 

The examiners also determine whether required records are properly 
kept and maintained. This has been an increasing problem in recent 
years in certain districts where the increase of newly formed firms has 
brought an unusual number of inexperienced persons into the business. 

Members’ transactions are reviewed to determine whether pricing 
policies to customers are fair and reasonable and are generally in 
accord with the board’s 5 percent markup policy. The association is 
devoted to the principle that its members are in business to make & 
legitimate profit, and its interest in reviewing individual transactions 
is concerned with the fairness of price in relationship to market price, 
and not arbitrarily to curtail its members’ profits. 


REGULATORY COMMISSIONS AND AGENCIES 5693 


An important phase of the examination of those firms handling new 
securities offerings involves the question of compliance with the 
poard’s interpretation on “‘free-riding.” Fundamentally, this is 
simply whether members have made bona fide efforts to distribute 
the new securities to the public, rather than holding back portions of 
those issues expected to go to an immediate premium for the benefit 
of themselves or favored customers. 

A statement of policy on advertising by members (except as to in- 
yestment company securities) adopted by the board in 1955 requires 
members to maintain for 12 months a file of all published material. 
This file is inspected by examiners to determine whether the material 
conforms to the board’s requirement that it shall not be misleading or 
contain flamboyant statements or employ ‘‘come-on’’ techniques. 

Of major concern to the association is prevention of “‘churning’’ or 
excessive “switching” of customers’ investments from one security to 
another. Particularly is this questionable in the case of investment 
company securities where sales charges are substantial and the medium 
is designed primarily for long-term holding. Association examiners 
make detailed analyses of customer accounts for consideration of 
district business conduct committees where sampling of a firm’s trans- 
actions indicate any overactivity. 

Examiners also check transactions in investment company shares to 
determine compliance with section 26 of article III of the rules of fair 
practice, as ellen other applicable sections, and inquire as to conform- 
ance with the filing requirements regarding investment company sales 
literature under the statement of policy of the SEC, which the associa- 
tion administers for its members. This latter function is carried on 
through the executive office, rather than in the field, and where 
examiners find failure to adhere to the filing requirements, this is 
reported to the executive office for appropriate action by the invest- 
ment companies committee. 

Association examiners also check compliance with rules requiring 
certain disclosures to customers and with the requirements that these 
disclosures be confirmed in writing. 

Regulation T of the Federal Reserve Board imposes restrictions on 
the extension of credit by brokers and dealers to customers. It requires 
that in so-called cash transactions, customers shall pay promptly for 
the securities they buy. If payment is not received within seven full 
business days, the transaction must be canceled. Registered securities 
exchanges and the association, however, have the authority, when 
circumstances warrant, to grant extensions of time within which pay- 
ment may be received. Enforcement of this regulation is an important 
phase of association work and of the examination program. 

Most transactions by brokers and dealers are subject to Federal and 
State sales or transfer tax. As evidence that the appropriate tax has 
been paid, brokers and dealers are required to affix or cancel the 
appropriate amount of tax stamps issued for that purpose. Association 
examiners check whether there has been compliance with these 
requirements. 

Examiners also review books and records to determine whether any 
commissions or discounts have been paid to individuals not properly 
registered with the association, or whether members improperly have 
joined with nonmembers in the distribution of a security. 

he complete examination routine is not followed for those firms 
which also are members of the New York Stock Exchange, since the 





5694 REGULATORY COMMISSIONS AND AGENCIES 


exchange examination covers such matters as discretionary accounts 
margin accounts, books and records, Regulation T, safekeeping of 
securities, and financial condition. NASD duplication in these areas 
would be unnecessary and costly. 

The association’s examinations are not to be considered as 
complete audit of its members’ books. But they do cover nearly 
all phases of the securities business and, in the opinion of the district 
committees and of the board of governors, they are adequate to 
determine whether business is being conducted in accord with high 
ethical standards and the rules of the association (exhibit 9 (¢) 
examination procedure manual). 


DISCIPLINARY PROCEDURES 


The law and the association’s rules provide that its members shal] 
be appropriately disciplined—by expulsion, suspension, fine, censure 
or other fitting penalty for violations of its rules—but only after a 
fair and orderly procedure. 

In any proceeding to determine whether a member shall be dis. 
ciplined, it is required that specific charges be brought; that a member 
be given opportunity to defend against such charges; that a record be 
kept; and that any final determination shall set forth (1) any act or 
practice which such member may be found to have committed, (2) the 
specific rule of the association which is deemed to have been violated 
by the act or practice, or omission to act, (3) in what respects the 
acts or practices are deemed to constitute conduct inconsistent with 
just and equitable principles of trade, and (4) the penalty imposed. 

The board of governors, in the administration and enforcement of 

the association’s rules of fair practice, is empowered to prescribe: 
* * * procedure for the presentation, hearing and adjudication of complaints 
between or against members of the corporation and registered representatives of 
such members as it deems necessary or appropriate; provided, however, that in 
any such procedure district business conduct committees shall have original juris- 
diction over the hearing of all complaints whether filed by district business 
conduct committees or other persons; and that the board of governors shall act 
as an appellant body * * *. 

A code of procedure that has been adopted by the board to govern 
the handling of complaints prescribes that a complaint, specifying in 
reasonable detail the nature of the charges and the rule or rules 
allegedly violated, may be filed by any person. A written answer 
must be filed by the respondent with the district business conduct 
committee within 10 business days. Should the respondent not 
answer, a second notice of complaint is sent, which must be answered 
within 5 business days. If there is no response to such a second notice, 
the committee may consider the allegations of the complaint as 
“admitted” by the respondent. 

Respondents are entitled to a hearing before the district business 
conduct committee and respondents <adt Woahthatienaits are entitled to 
be heard both in person and by counsel. Decisions of district business 
conduct committees may be appealed to the board of governors 
within 15 days of the date of the decision. Further, the board of 


governors, upon its own motion, may call up for review any proceeding 
before a district business conduct committee, whether or not a disci- 
plinary action was taken against the-member. Such review must 
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be ordered within 30 days of the date of the decision of a district 
business conduct committee. 

Before the board of governors, the rights of the parties are again 
protected ; they may appear in person and by counsel. The board 
must render a written decision, and it may increase, reduce, modify 
or cancel action taken by the district business conduct committee; or 
it may remand a@ case to a district business conduct committee with 
instructions for further proceedings. Any final decision by the board 
may be appealed to the Securities and Exchange Commission, which 
may modify the decision but may not increase the penalty assessed. 
Commission action may be appealed to the Federal courts, up to the 
United States Supreme Court. 

In addition to complaints against member firms by the public, 
district business conduct committees themselves may file complaints, 
based on the results of investigation or examination in the normal 
enforcement of the association’s rules. Any such complaint is han- 
died in the same manner as though it had been filed by an individual. 

The rules of fair practice provide that in determining whether com- 
plaints should be filed against a member, district business conduct 
committees may require such members to submit reports in writing 
on any matter involved in any investigation. Failure or refusal to 
provide such information is “‘* * * sufficient cause for suspending or 
canceling the membership of such members * * *” 

No penalty becomes effective until after the expiration of all periods 
of appeal within the association. Thereafter, if an appeal is taken 
to the Commission, there is an automatic stay pending final disposi- 
tion. All fines imposed are paid to the association and become a 
part of the general funds. Members also may be required to bear 
the cost of proceedings before a district business conduct committee 
or the board of governors if they are found to have violated the 
association’s rules. 

In practice, this code of procedure has provided a mechanism for 
simple and expeditious handling of complaints by a committee, in the 
area in which the member complained of is located, familiar with the 
practices in the over-the-counter industry in that area as well as what 
is regarded as the best practice in the industry as a whole (exhibit 
4 (a) and (b)). 

REGISTERED REPRESENTATIVES 


Maintenance of adequate supervision of salesmen has always been 
a problem in the securities business. First NASD action in this area 
came in September 1941 when it authorized the study of responsibili- 
ties of members in transactions by salesmen and the qualifications of 
salesmen. This was the first of a series of studies that culminated in 
the adoption of section 27. of article III of the rules of fair practice, 
puma on members definite responsibilities to supervise their sales 

nnel. 

The board of governors, in recommending adoption by the member- 
- of a. supervision rule, said it stemmed from experience with the 

orcement program ; that complaints had been filed against members 
because of acts of salesmen which the employing members said were 
penormed without their knowledge or consent; that penalties had 

n imposed on the members for such violations resulting from sales- 
men’s disregard of responsibility; and that the board had concluded 
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it would be in the interest of the membership as a whole if more carefyj 
supervision of salesmen was imposed. 

owever, problems involving salesmen continued to increase, and 
at a meeting of the board in January 1945, a committee was named ty 
make a new study of the need for amendments of the rules and bylaws 
that might be effective in this situation. This committee reported jp 
June 1945 that, in spite of previous preventative steps, salesmen sti}j 
could employ improper practices in dealing with customers and at the 
same time evade disciplinary action by the association. This wag 
possible, the committee reported, because the association’s contyo} 
actually extended at that time only to the member firm. Accord. 
ingly, the committee recommended extension of the association’s 
authority to include disciplinary action against salesmen. The board 
thereupon approved a resolution to amend the bylaws and rules to 
provide for registration of partners, officers, employees and other 
representatives of members with the association as registered repre. 
sentatives. All registered representatives agree to abide by all the 
rules of the association and to submit to disciplinary action in the 
event of violation. 

The amendments were submitted to the membership in July and 
were adopted by a substantial majority-—1,022 voting in favor and 
605 voting against. The SEC nevertheless felt that the matter 
required public hearing and, after testimony both for and against the 
amendments, the Commission permitted them to become effective 
January 15, 1946. 

By December 31, 1946, 1 year after the registration requirement 
became effective, 24,843 persons had been registered with the associ- 
ation as registered representatives of members. In the 10 years since, 
this figure has more than doubled, so that as of November 30, 1958, 
there were 68,645 registered representatives (exhibit 1 (g)). 

The association bylaws now provide that membership may not be 
approved or continued if the member employs individuals who, for 
conduct not in accord with high standards of commercial honor and 
just and equitable principles of trade, have been disqualified from 
engaging in the securities business through action by the SEC, a 
registered national securities association, or registered national secu- 
rities exchange; or who, within the preceding 10 years, have been 
convicted of a felony or misdemeanor (a) involving the purchase or 
sale of any security or arising out of the conduct of the business of 
a broker or dealer, or (6) which the association finds involved em- 
bezzlement, fraudulent conversion, misappropriation of funds or abuse 
or misuse of a fiduciary relationship (exhibit 1 (d), reregistration forms 
and 2 (b)). 

Under certain conditions and after appropriate proceedings, the 
Commission may direct the admission of individuals in spite of such 
bars. 

Certain of these bars to membership or registration were approved 
in-amendments to the bylaws voted in 1955. They make it necessary 
for the association to reregister all individuals registered prior to the 
adoption of these higher standards. Such reregistration is now m 
progress, and where this discloses that any person is not qualified to 
continue as a registered representative of a member of the association, 
ap neerane action will be taken, with full consideration for the indi- 

ual’s rights. Since January 1946, when the registration require 
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ment became effective, district committees have handled 208 com- 
plaints involving registered representatives. 


QUALIFICATION EXAMINATION PROGRAM 


As membership and the number of registered representatives con- 
tinued to rise with the postwar expansion of public interest in the 
securities markets, the association’s board of governors became 
imereasingly concerned with the influx of inexperienced persons into 
the business. ' : 

Accordingly, on the basis of recommendations of a special study 
committee, the board concluded that minimum qualification and ex- 
perience standards should be imposed as a condition of membership 
or registration as registered representative. To this end, it adopted. 
and the membership approved by formal vote in the fall of 1955, 
amendments to article I, section 2, of the bylaws, authorizing a 
qualification examination program. 

Specifically, these amendments provide: 

(a) That all officers, partners, proprietors, and other registered 
representatives of members who, on June 1, 1956, did not have 1 
year’s experience in the investment banking or securities business 
must pass a qualification examination in order to remain in the 
business, and 

(6) That after June 1, 1956, all applicants for membership 
and all applicants for registration as officers, partners, or other 
registered representatives of members, must pass an examination 
before becoming registered unless they have at least 1 vear’s 
experience in the securities business. 

The authorizing language of the bylaws reads as follows: 

No broker or dealer, except with the approval or at the direction of the Com- 
mission, in cases in which the Commission finds it appropriate in the public interest 
so to approve or direct pursuant to Section 15A of the Act, shall be admitted to 
or continued in membership, if (1) Such broker or dealer, if a sole proprietor; (2) 
A general partner, if such broker or dealer is a partnership; (3) Any officer, if such 
broker or dealer is a corporation; or (4) Any other person controlling or controlled 
by such broker or dealer, who regularly performs or is to perform any of the duties 

y : y I P ~ . 
or functions customarily performed by an employee or representative required to 
be registered under Article XV of the Bylaws has not been engaged or employed 
in the securities business for a period of one year in any capacity described in (1), 
(2), (3) or (4) above, unless such broker, dealer, partner, officer or controlling 
or controlled person shall, by passing a written examination prescribed by the 
Board of Governors, demonstrate to the Association that he has the technical 
proficiency and knowledge of the securities business necessary to conduct such a 
business or to perform such duties or functions. 

The nature and scope of such examination, the manner in which it shall be 
marked, the passing grade, and the times, intervals and places at which it shall 
be held shall be prescribed by the Board of Governors and attached to and made 
a pert of these By-Laws and designated “Schedule C, ithin the limitations 

t of th By-1 id ted “Schedule C.” Within the limitat 
provided herein, the Board of Governors shall have the power to adopt, alter, 
amend, supplement or modify the provisions of Schedule C from time to time 
without recourse to the membership for approval, as would otherwise be required 
by Article IX hereof, and Schedule C, if adopted, altered, amended, supplemented 
or modified, shall become effective as the Board of Governors may prescribe on 
or after 30 days after filing with the Securities and Exchange Commission, unless 
disapproved by such Commission according to law. 


Five separate examinations currently are employed in the program. 
Each contains 50 questions considered fundamental in demonstrating 
technical proficiency and knowledge of the securities business, and 50 
additional questions are added for variety. The questions are of the 
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true-false or multiple-choice type that can be scored mechanically 
This has been deemed necessary by the association and the Commis. 
sion in order to assure that there can be no question of prejudice oy 
individual judgment entering into the evaluation of examination 
scores. ll questions are selected from a basic list of questions and 
answers that appears in the association’s manual. So far, 332 persons 
have refused to take the examination. Their registrations were ter. 
minated. 

The volume of applications being received for registration, and the 
fact that 70 percent of all applicants are required to take the examing- 
tion, indicate that the flow of inexperienced persons into the securities 
business has not been appreciably affected by the qualification pro. 
gram. New applications averaged 1,600 a month during 1956, sub. 
stantially above the approximate 1,000 monthly rate in 1955 and the 
800 and 600 monthly rates for 1954 and 1953, respectively. 

On November 30, 1956, the association established two examina- 
tion centers in New York City, one at New York University in the 
financial district, and the other at Hunter College in midtown Man- 
hattan. About one-half of those required to take the qualification 
examination now take it at one of these New York centers. 

The association is now reviewing the qualification program in the 
light of experience since its inauguration, and it is expected that the 
examination standards will be strengthened as a result. 


UNIFORM PRACTICE CODE 


Prior to the inception of the NASD, over-the-counter securities 
transactions were handled on a very informal basis. 

Firms to which securities were tendered in settlement of contracts 
had to make their own decisions as to the negotiability and accept- 
ability of securities tendered. Over-the-counter dealers were obliged 
to trade in securities of corporations which had varied concepts as to 
the physical condition of securities issued to the public and the methods 
by which such securities could be transferred. The dealers themselves 
arranged transactions so informally that there was frequent doubt as 
to the actual terms of contracts. 

This was in considerable contrast to the situation on national secur- 
ities exchanges. These organizations had been formulating delivery 
rules and listing requirements for many years. 

When the NASD was organized in 1939, its sponsors were keenly 
aware of these problems. Consequently, the bylaws gave the board 
of governors authority to adopt a uniform practice code designed to 
make uniform, where practicable, custom, practice, usage and trading 
technique in the’ investment banking and securities business, In 
addition, the board had authority to issue binding rulings with respect 
to the applicability of the code to situations in which there was no 
substantial disagreement as to the facts involved. 

The board of overnoys immediately appointed a committee to 


draft such a code. The problems before the committee were so com- 
plicated that the code, in its final form, was not adopted and made 
effective until August 1, 1941. Since then, administration of this 
code has been a daily operation of great benefit to the securities busi- 
ness and the public it serves. 








S- 


n 
id 
8 
r- 


REGULATORY COMMISSIONS AND AGENCIES 5699 
QUOTATIONS 


One of the most important activities of the NASD in the public 
interest has been the development of a system for compiling and dis- 
tributing quotations to be published on over-the-counter securities. 
Prior to the assumption of this responsibility by the NASD, such 
uotations were almost entirely those supplied by individual dealers 
through special arrangements with newspapers and periodicals in their 
respective communities. Jo : 

In September 1941 the association’s national quotations committee 
adopted policies governing the compilation of newspaper quotations 
for the guidance of district quotations committees. These policies 
included provisions that the public interest should be the paramount 
consideration in all quotations; that district quotations committees 
should assign a price spread to each security based on knowledge of 
jocal market conditions, including activity of the security, its type, 
size of the issue and price; and that, in computing the public bid price 
of a security, two or more of the best actual bids should be considered, 
and the published price should not be less than the actual bids by 
more than a nominal selling commission. 

In 1943, the SEC took exception to the method used by the associa- 
tion in compiling quotations because they were based upon a formula 
system, superimposed upon the dealers’ market. The Commission 
argued that the actual dealers’ market should be used, and the asso- 
ciation held that this would leave no room for reasonable markups. 

After many months of study and conferences, the association’s 
national quotations committee concluded that (a) because the over- 
the-counter market is primarily merchandizing in character, its securi- 
ties should be quoted on a retail basis, and (6) that quotations should 
represent prices at which dealers were willing to trade with the public. 

he board of governors approved these conclusions in October 1944, 
and authorized appropriations to underwrite expenses of a revised 
quotations publication program. 

The investor has the assurance that the quoted market in unlisted 
securities actually represents the prices at which someone was ready 
to buy or sell particular securities at the time the quotations were 
recorded. 

In January 1947 the national quotations committee arranged for 
the publication in the Wall Street Journal of weekly price ranges on 
about 450 less actively traded securities—a group of over-the-counter 
securities which, although not of sufficient interest to warrant daily 
published quotations, merited periodic market representation. This 
weekly range since has been expanded to cover some 600 securities. 

This was the result of months of study and discussion by the 
national quotations committee which, in November 1956, adopted 
new standards for quotations sponsored by the association. The 
committee instituted the policy of employing the actual bid prices 
for published quotations as part of a program to establish a national 
list of over-the-counter securities—issues that are widely known and 
actively dealt in throughout the country. 

The 360-stock national list is carried daily in the Wall Street Journal. 
In addition, the Dow-Jones ticker now carries daily quotations on 
some 65 most popular over-the-counter securities. Qualifications for 








5700 REGULATORY COMMISSIONS AND AGENCIES 


409 


a security to become eligible for quotation on the national list are ag 
follows: 
1. Minimum of 300 stockholders in each of 2 of the 4 regions 
established by the committee; . 
2. Minimum of 1,000 stockholders throughout the country 
and minimum of 260,000 shares in the hands of the general publig 
or 2,000 stockholders; . 
3. Minimum of $5 market value; 
4. Minimum of two primary trading markets. 

Newspapers in a number of financial centers and other publications 
with national distribution, immediately upon adoption of the new 
standards, began publication of over-the-counter issues in new formats. 
At the same time, they afforded additional space to these market 
quotations. Cooperative efforts are continuing with the goal of 
wider coverage for these prices. 


SUPERVISION OF SALES LITERATURE 


Association activities extend to the administration and enforcement 
for its members of the SEC’s statement of policy, which sets standards 
for sales literature and advertising relating to the shares of investment 
companies. 

The association’s investment companies committee conducts this 
activity under powers and duties granted by the board of governors 
in 1950. 

This program was undertaken at the joint request of the Commis- 
sion and leaders in this branch of the securities business as a further 
step in the process of self-regulation. Under it, all members must 
file with the executive office for review all sales literature and advertis- 
ing having to do with investment company shares that they themselves 
prepare. 

The statement of policy, in effect, is an interpretation by the Com- 
mission of the fraud sections of the Securities Act of 1933, as applied 
to literature used in the sale of investment company shares. It is 
designed to prevent the use of misleading promotional material by 
providing standards that would correct abuses but still leave the 
business with the right to tell a fair and accurate story to the public. 

The association has an agreement with the Commission that any 
material prepared by association members that comes to the attention 
of the Commission and that does not appear to conform with the 
standards will be referred to the NASD. As to those investment 
company underwriters and sales organizations which are not members 
of the association, the SEC enforces the standards, and where material 
prepared by such nonmembers comes to the attention of association 
members, it is referred to the Commission for action. 

Part of this association operation is the clearance of ‘‘tombstone” 
advertising by issuers and underwriters of investment company shares, 
undertaken in 1954 in the interest of consistent interpretation. 

In enforcing the statement of policy, the committee has relied sub- 
stantially upon the desire of the majority of the business to conduct 
their operations on a high ethical sass, Economic sanction in the 
form of a requirement to withdraw nonconforming material has been 
an effective penalty to encourage future compliance. There have 
been occasions, however, when it was necessary to recommend to 
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district business conduct committees that they take disciplinary action 

against certain members for repeated failure to conform to the state- 

ment of policy and related requirements. Several such references are 
ending at this time. 

Two formal complaint actions have been completed. One of these 
resulted in the revocation of registration of registered representatives 
of the member involved and substantial fine and assessment of cost 
of proceedings against the member. In the other, the district business 
conduct committee involved censured representatives of the firm and 
the firm itself and assessed the cost of the proceedings against the 
member. 

In the course of its administration of the statement of policy, the 
committee has reviewed some 48,000 pieces of sales literature, of which 
30,000 have required comment, either by letter or by telephone; 
some 16,000 letters of comment have been written in regard to this 
literature, and spproximately 24,000 letters have been received from 
members in the same connection. 

Approximately 2,000 member firms engage in the sale of investment 
company shares. Of these, about 1,000 as a matter of practice prepare 
their own sales literature for filing with the executive office. 

The volume of literature reviewed remained substantially constant 
over the first 6 years of the program. However, currently the com- 
mittee is reviewing material at an annual rate of 7,200 items, sub- 
stantially greater than the rate in any previous year. This probably 
can be accounted for by (a) the incidence of new members joining 
the association with the intent to concentrate on the sale of invest- 
ment company shares, including the large number of new investment 
companies and specialized sales organizations that have been formed 
in recent months, and (6) the effect of the association’s examination 

, which has brought about increased awareness on the part of 
the membership of the filing requirements. 

A large cmaher of members, particularly among underwriters of 
investment company shares, have deferred the creation of new sales 
material pending the long-postponed revision of the statement of 


policy. 
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Exursit No. 2 (d) 


National Association of Securities Dealers, Inc., assessment schedules, year ended 
Sept. 30, 1958 


SEE BOO «25 0 53 on og coda sne on caemalanes Stas pda downs $50 
Personnel fee }- - -------------.-----.---------.----~-=+- Eee Sie as $5 
Underwriting fee rate on total participations in underwritings over 
Seapeee (peréent) - ~~ ~~. 5. - ~~ - 5 8 ss sce 0. 0035 
Investment trust gross sales fee (on gross sales including sale of shares re- 
purchased and FeBGhel) (mereent) » own hd, os oo 2 5s oe SO cE SE, 0. 007 
Maximum assessment (not including branch office, admission, registered 
representative registration or qualification examination fees) - - ____-_.- $6, 000 
RO OL» o.oo! ati nn own oo aiv'em oo nt Jigen a cone nce sas pss $10 
Ad@miasion fee (each new member) -- - .......-...--.--------2.-- 28. $25 
Registered representative fee (each new registered representative of any om 
he dune ee Sncnapecuete aden D kpied > th och ban dna =a 
siento fee (each individual required to take the qualification exami- 
inn ninmsocnban eneweceneadeshinnwiphechil stadinsstTsaeda ae $10 


1 Each individual in an organization normally devoting half or more of his business hours to such organi- 
sation’s “investment banking or securities business” as defined in art. I, sec. 3 (c) of the bylaws counted as 
1; each individual in the organization devoting part but less than half of his business hours to such business 
counted as 44. “‘Individual”’ includes a partner, corporate officer or individual proprietor, as well as other 


Exursit No. 3 (A-2) 


National Association of Securities Dealers, Inc., statement of revenue and expenditures 











Year ended Sept. 30— Total, 
See ll 
to Sept. 30, 
1957 1958 1958 
Revenue: 
EE Din ni ncknckonadcenwapeqgigiatnndatcate tind $713, 642 $816, 774 $9, 338, 798 
Branch office fees................. - ol <0n =< dainadindl 26, 370 30, 554 202, 064 
Registered representatives’ application fees... ...........- 222, 200 231, 071 1, 084, 360 
Registered representatives’ examination fees. --......_.... 157, 255 158, 940 316, 195 
I <intdse- « .« cenihgibetntdacedastsuntian 12, 025 10, 675 79, 400 
ER ee aa 20, 057 18, 438 112, 739 
Fines and costs collected -........-_-.. no dijemaiee andi naa 42, 750 67,110 299, 088 
EG a acibctinansninnateecn allied 1, 194, 299 1, 333, 561 11, 432, 654 
itures: 
National office: 
ae hi giepecw cnt tnsseGiscnnndgueatigwe 171, 547 196, 221 1, 870, 587 
edits atiledinan ch ch op hintidagidanaitbiaditemees 11, 576 21, 857 179, 493 
Printing and stationery ............-. Hass <calaherabaee 84, 429 64, 331 5A, 117 
et ee ee 5, 282 11, 682 60, 414 
dd ciueticsddbaudescnnchessed Sawin ckee 15, 830 21, 291 134, 231 
Telephone and telegraph.................-....-....--. 5, 951 6, 694 83, 091 
Qualification examination program-.................-.. 15, 788 21, 695 68, 822 
Leasehold improvements, furniture, and equipment... 4, 700 51, 449 98, 819 
Travel and meetings_.-. _...... and eielianedteuaipebeodinipilagesd 14, 849 15, 828 186, 700 
i 329, 952 411, 048 3, 246, 224 
Board of governors and advisory council, travel and meet- 
National standing and special committees_...........-___- 102, 705 112, 372 915, 999 
District committees’ expenses..............-.-...- 468, 172 587, 959 4, 631, 769 
Legal fees and expenses. ...........-.-----......-... 130, 054 80, 145 662, 783 
Audit fees and expenses.._.._.........-----.-...--.-.. 1, 700 3, 050 29, 981 
SS SR ST ES 20, 967 28, 280 174, 252 
Contribution to retirement fund and pensions... ..__. 25, 252 48, 381 454, 361 
SP ivnce veep idsacé niitipaade ntipamiinns dlisted 1, 133, 085 1, 330, 231 10, 777, 874 
Excess of revenue over expenditures_....._._- sunbeams asi 61, 214 3, 330 654, 780 
Accumulated balance, beginning of period................_.-- 598, 877 660, 091 8, 641 
Accumulated balance, end of period....._. iin ocdae ited sdibitiasnblh 660, 091 663, 421 663, 421 


a 
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Exuisit No. 3 (b-—2) 


National Association of Securities Dealers, Inc., district commitices’ “a 





} 
Oct. 1, 1956, | Oct. 1, 1957, | 





ne 








| 
| Totals, 
District No. | to Sept. 30, | to Sept. 30, 1, 1988, to 
1957 1958 i8 Sept. 30, 1958 
Sientahdiatiatagiamemet a a a ar — | 
1. Idaho, Oregon, and Washington....................-...-.-. $6, 190 $13, 033 $09, 880 
2. California Nevada, and Territory of Hawali_............- 55, 811 92, 586 | 488, 092 
3. Arizona, Colorado, New Mexico, Utah, and Wyoming. .-_! 24, 692 | 32, 988 145, 419 
4. Minnescta, Montana, North Dakota, and South Dakota_-| 871 9, 781 | 38, 540 
5. Kansas, Missouri (west), and Oklahoma..._.............- | 20, 212 | 19, 351 99, 602 
ae EE il cain eee 23,171 24, < 141. 719 
7. Arkansas, Kentucky (west), and Missouri (east) .......... 7, 865 | 13, 4 99. 437 
8. Illinois, Indiana, Iowa, Michigan, Nebraska, and Wis- : 
CN ahi cdi a sdbeon+.-atdos tocbich, to uk<k 58, 095 71, 645 | 831, 966 
9. Alabama, Florida, Georgia, Louisiana, Mississippi, South : 
Carolina, SO ne ha ein 29, 407 | 40), 035 243, 388 
10. Kentusky wast), end Ont... oo 17, 797 27, 054 | 271. 489 
11, District of Columbia, Maryland, North Carolina, V etna, | 
OO. HE 22, 456 28, 087 | 199, 196 
12. Delaware, Pennsylvania, and New Jersey (south) es : 25, 345 | 32, 648 300, 076 
18. Connecticut, New Jersey (north), and New York_.__._._-/ 154, 917 145, 680 | 1, 450, 370 
14, Maine, Massachusetts, New . Rhode Island, } 
and Vermont.. MD sca 20 ce Ueda | 21, 443 36, 988 | 222, 659 
Di catlheneesingnquiihcatchionininvatiatintiaauina 
NS oo itt. Sc ons cs 5 abd ~nndthcgeuvaaseeeie de 468, 172 | 587,959 | 4, 681, 769 
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Exaisit No, 7 (a) 


Firms which have been expelled or suspended from the National Association of 
Securities Dealers, Aug. 7, 1939-Jan. 1, 1957 


DISTRICT NO. 1, STATES OF IDAHO, OREGON, AND WASHINGTON 











a senetinisisl 
Com- 
Date plaint Respondent and address Expelled | § 
No. uspended 
~~ ss Pa i. 
Sept. 5, 1941 a Securities Co., Inc., Porter Bldg., Portland, x 
reg 
Jan. 31, 1942 4 | Dagg & Co., Inc., 723 2d Ave., Seattle, Wash____._- x 
Feb. 7, 1942 3 “_— & Wiicox, United States Bank Bldg., Portland, |___. ----| 30 days 
| reg. : 
Feb. 24, 1942 7 | Etchison Investment Co., Clark County National Bank Z~ 
Bidg., Vancouver, Wash. 
Sept. 22, 1942 8 | Hughes, Humphrey Co., Porter Bidg., Portland, Oreg.- x 
Jan. 21, 1948 10 | Lewis Ankeny & Co., Medical Dental Bldg., Klamath x 
Falls, Oreg. 
Oct. 15, 1955 17 1 L. Irish, Old National Bank Bldg., Spokane, |-......__. 15 days. 
ash. 





DISTRICT NO. 2-LA, STATES OF CALIFORNIA, NEVADA, AND TERRITORY OF Haway 








Jan. 22,1941 LA-9 | ee aneanater & Doty, 619 East Colorado St., Pasadena, 


x 
Calif. 
July 23, 1941 LA-10 | H. J. Kircher & Co., 625 Broadway, San Diego, Calif. _- x 
Feb. 11, 1943 LA-2 | Morton Seidel & Co., 458 Spring St., Los Angeles, Calif_|- 90 days. 
Jan. 2,1954 LA-35 | Kalmanir, Kline & Co., 110 3d St., Las Vegas, Nev__. x 
June 1, 1956 LA-41 | Coombs & Co., 602 West 6th 8t., Los Angeles, Calif... - x 





DISTRICT NO. 2-SF, STATES OF CALIFORNIA, NEVADA, AND TERRITORY OF HAWall 





Apr. 15, 1944 SF-3 








H. R. Baker & Co., Russ Bldg., San Francisco, Calif_- | 








DISTRICT NO. 3, STATES OF ARIZONA, COLORADO, NEW MEXICO, UTAH, AND 








WYOMING 
Dec. 6, 1949 | 8 | E. R. Hawley & Co., Post Office Box 598, Phoenix, ads..| = | 
Dec. 22, 1955 25 | Stocks, Inc., 1064 Elgin Ave., Salt Lake City, Utah___- | x 
Jan. 65,1956 20 mvt Koster, Denver National Bank Bldg., Denver, |..........| 30 days, 
solo. 
Feb. 7, 1956 22 ee Co., 363 U. P. Annex, Salt Lake City, | x | 
Utah. 
Apr. 7, 1956 52 | Weber Investment Co., 2460 Kiesel Ave., Ogden, Utah_- 7 | 
Aug. 30, 1956 14 _ Newton & Co., Inc., 524 17th St., South Denver, xX | 
‘olo. 
Dec. 12, 1956 81 | The Western Trader & Investor, Beason Bldg., Salt x j 


Lake City, Utah. 





| 


c a - 


DISTRICT NO. 4, STATES OF MINNESOTA, MONTANA, NORTH DAKOTA, AND SOUTH 
DAKOTA 





Jan. 20,1942 | 5 | A. G. Scheidel & Co., 203 South 2d St., Mankato, Minn. | x | 


DISTRICT NO. 6, STATE OF TEXAS 


Mar. 17, 1941 1 
| Bidg., Fort Worth, Tex. 
Sept. 7, 1948 5 | Harold G. Wise, Hermann Bldg., Houston, Tex__._-...- x 
Aug. 21, 1952 s a Robert Foley, Jr., Lubbock Hotel Bldg., Lubbock, x 
ex. 
a 9 | Mitchell Securities Corp., 129 Allen Bldg., Midland, x | 
Tex. 
Nov. 19, 1952 7 | William B. T. Simmons Co., 101 Great American x | 
Reserve Bldg., Dallas, Tex. 
Jan. 8, 1955 12 | James J. Snoddy, Investment Securities, 1413 Melrose x 
Bldg., Houston, Tex. 
Feb. 24, 1956 16 | Cobb & Co., Inc., Melrose Bldg., Houston, Tex... ..._- x 
Apr. 8, 1956 14 | French & Co., 1640 Commerce Bidg., Houston, ict on athcies 1 year. 
June 25, 1956 17 | Garrett Bros., Inc., 1500 Jackson St., Dallas, Tex........ x 





McCulloch & Williams, 702 Fort Worth National Bank |____...__-| 6 months, 


Fir 


‘pi 


May 1 
July : 


Nov. 2 


July 2 


I 
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Firms which have been expelled or suspended from the National Association of 
Securities Dealers, Aug. 7, 1989-Jan. 1, 1957—Continued 


DISTRICT NO. 7, STATE OF ARKANSAS, PART OF MISSOURI, AND PART OF 


KENTUCKY 
eae 
Com- 
Date aes Respondent and address Expelled | Suspended 
0. 

LS. << Le ee ee eee 
Apr. 15, 1942 7 | H. L. Rupert & Co., Inc., 400 Pine St., St. Louis, Mo_.. x 
Jan. 99, 1966 22 | White & Co., Mississippi Valley Bldg., St. Louis, Mo__|_.........| 15 days. 


ee ee ee ee ene 


DISTRICT NO. 8, STATES OF ILLINOIS, INDIANA, IOWA, MICHIGAN, NEBRASKA, 
AND WISCONSIN 
ST 





Dec. 27,1940 13 ag Pony iameres & Co., 767 North Water St., Mil- x 
waukee, e 

Aug. 25, 1941 31 | Grieb & Erickson, Inc., 152 West Wisconsin Ave., Mil- x 
waukee, Wis. 

Mar. 11, 1942 36 | C. A. Gunderson, 176 Wisconsin Ave., Milwankee, Wis-- x 

Mar, 23, 1942 37 John J. Seerley & Co., 105 South LaSalle St., Chicago, x 

May 15, 1942 51 | William  R. Stuart & Co., 135 South LaSalle St., Chi- |_....____- 3 months. 
cago, Ill. 

June 23, 1942 42 | Brentlinger & Hosea, Inc., Fleteber Trust Bldg., In- |........-- 2 months. 
dianapolis, Ind. 

June 22, 1942 41 | A. G. Heim, 206 Ist Ave. NE., Cedar Rapids, Iowa__-_-_- x 

Aug. 14, 1942 49 —— Securities Corp., Circle Tower, Indianapolis, Sale edalimenealia 30 days. 

Aug. 17, 1942 53 M.E. Fowler & Co., Fletcher Trust Bldg., Indianapolis, x 

Oct. 26, 1942 52 | Lowell Niebuhr & Co., Inc., 120 South LaSalle St., x 
Chicago, Ill. 

Jan, 18, 1943 56 | D. Russ Wood & Co., National Bldg., Terre Haute, Ind_. x 

June 7, 1943 54 Maxson Secur ities Go., Inc., 1408 Marietta St., South |_..._.____ 1 year. 

en nd. 

Apr. 12,1951 94 | Frank 8. Kelly, 120 South LaSalle St., Chicago, Ill_____- x 

jay 30, 1961 97 Jobn G. LaForge & Co., 135 South LaSalle St., Chicago, x 

Oct. 27, 1952 100 | Standard Bond & Share Co., Rock Island Bank Bldg., |..........| 30 days. 
Rock Island, Il. 

Jan. 6, 1953 106 oo — & Co., Fidelity Bldg., Benton Har- |__..._.__- 7 days. 

Sept. 12, 1956 126 | O. W. Morrissey & Co., Fletcher Trust Bldg., Indi- |__.._..__. 30 days 
anapolis, Ind. 





DISTRICT NO. 9, STATES OF ALABAMA, FLORIDA, GEORGIA, LOUISIANA, 
MISSISSIPPI, SOUTH CAROLINA, AND TENNESSEE 





May 12, 1943 1 i & Co., C. & 8. Bank Bidg., At- x 
July 28, 1944 5 | United Securities Corp., Biscayne Bldg., Miami, Fla. -- x 
Nov. 28, 1953 33 + “ms & Co., 3905 Shannon Lane, Birmingham, x 
June 27, 1955 35 , —_— & Co., People’s Office Bidg., Charleston, x 
July 24, 1955 36 | Victor J. Lawson & Co., First National Bank Bldg., x 


Coral Gables, Fla. 


DISTRICT NO. 10, STATE OF OHIO AND PARTS OF KENTUCKY 


Feb. 26, 1943 9} W. L. Budde & Co., Inc., 1025 Union Central Bidg., x 
Cincinnati, Ohio. 
Jan. 12, 1953 20 | Pratt & Williams, Citizen Bldg., Cleveland, Ohio.......)........_. 21 days. 











5708 REGULATORY COMMISSIONS AND AGENCIES 


Firms which have been expelled or suspended from the National Associati 
Securities Dealers, Aug. 7, 1939-Jan. 1, 1957—-Continued 


on of 


DISTRICT NO. 11, THE DISTRICT OF COLUMBIA, AND STATES OF MARYLAND, NORTH 
CAROLINA, ee AND WEST VIRGINIA 














nts 
| Com- 
Date —_ Respondent and address | Expelled | Suspended 
j . . | ' 
ree rn 4 a ty 
Aug. 8, 1941 | 3 x. Benoit & Co., 632 Southern Bldg., Washington, | x 
\ | . C, | 
Jan. 16,1942 4 | Hartmann, Inc., Central UnionBldg., Wheeling, W. Va. | xX 
O. nadia | 6 | K. D. Curry & Co., 1010 Vermont Ave., NW., Wash- | x } 
i | ington, D. C. | 
oe | 7 | Kenneth Zelie, 3800 New Hampshire Ave.,NW., Wash- | x 
| ington, D.C. 
De: << | 8 | Mutual Investments, Ltd., Union Trust Bldg., Wash- | x 
| ington, D.C. | 
Mar. 27, 1942 | 10 | David B. Zimmer & Co., National Press Bldg., Wash-| X 
| ington, D. C. 
Do.. 11 | E.S. Price & Co., 422 Denrike Bidg., Washington, D. C- x 
Apr. 22, 1942 | 13 | Theodore T. Golden, American Security Bldg., Wash- xX 
ington, D. C. 
Aug. 14, 1942 5 | Lawrence R. Leeby & Co., 333 Southern Bldg., Wasb- | x 
ington, D. C. | 
Ses co. 3) 12 | bs E. Eiker & Co., Washington Bldg., Washington, | xX | 
| Cc. | | 
Aug. 31, 1943 14/ A. R. Miller & Co., Woodward Bldg., Washington, | xX 
| 5 D. C, 
Aug. 7, 1945 | 16 | Thomas saree Stewart, Lord Baltimore Hotel, Balti- | 1 year. 
| more, Md. | 
Apr. 14, 19% | 24 | Albert Kravitz Co , 1420 New York Ave. NW., Wash- |-- ---| 14 days. 
ington, D. C. | 
Feb. 24,1955 | 30 | Mitchell Securities, Inc., Mercantile Trust Bldg., Balti- xX 
| more, Md. 
Feb. 20, 1956 33 | Edgar N. Snow, the Snow Corp., Commprapide Apart- XxX 
| ments, Henderson Rd., Ashev ile, N: C. 
} i 


DISTRICT NO. 12, 


Mar. 22, 1943 18 
Dee. 17, 1952 | 44 


June 8, 1956 | 58 
{ 


DISTRICT NO. 13, 


Oct. 27, 1940 | i 
| 
isaac j 2 
May 26, 1941 | 38 
May 28, 1941 | 34 
Aug. 5, 1941 | 39 
Aug. 16, 1941 | 42 
Nov. 3, 1941 | 47 
Do......-| 52 
Do.. 53 
Des) 54 
Do..-- 56 
Do...- 57 
Nov. 28, 1941 | 60 
BO enol] 58 
Jan. 19,1942 | 50 
Jan. 23,1942 | 2 | 
Feb. 13, 1942 | 6 
May 8, 1942 | 68 | 
May 11, 1942 | 71 | 
June 1, 1942 | 75 | 
June 5, 1942 | 69 
July 7, 1042 83 
Aug. 1, 1942 | 80 
Aug. 31, 1942 | 77 








STATES OF DELAWARE, PENNSYLVANIA AND PARTS OF NEW 








JERSEY 
ee peg in Sa: ca aE lane ee ety oo so 
nee Smith & Co., 1420 Walnut St., Philadelphia, x 
a. 
Tyson & Company, Inc., Lewis Tower Bldg., Philadel- x 
phia, Pa. 


J. H. Drass & Co., Inc., 30 North 4th St., Sunbury, Pa x 





STATES OF CONNECTICUT, NEW YORK, AND PARTS OF NEW 





' 


JERSEY 


Peacock, Dougherty & Pilkington, Walbridge Bldg., 
N. Y. 


Buffalo, N. Y. 


og 3 McCann Co., 733 Ellicott Sq., Buffalo, N 
H. Koch Co., 25 Broad St., New York... 
8. Cook Co., 17 Court St., 


. Cook Co., 702 8th Ave. South, 


Harry 8. Cook "&/or H. 
Buffalo, N. Y. 

Harry 8. Cook &/or H.S 
St. Petersburg, Fla. 


J. H. Capron Co., 42 Broadway, New York-..--. 
J. P. Cooper Co., 149 Broadway, New York-. 

James T. Fox Co., 40 Exchange PI., 
North Country Securities Corp., Woolw orth ‘Bldg., , 


Watertown, N. Y. 


— & Co., Inc., 118 North Mechanic St., Carthage, 


N. 


Hughes (Charles) & Co., Inc., 32 Broadway, New York. 
Saunders, MacKnight & Co., Inc., 1 Bridge St., 


burg, N. Y. 


A.N. Elie & Co., Inc., 277 State St., Schenectady, 
Allender Co., Inc., 42 Broadway, New York. 
William J. Stelmack Corp., 70 Pine St., New York. 
Torr & Co., 60 New St., New York 
Kempshall '& Hecht, Inc., 111 Broadway, New York.. 
Lionel A. West, 42 Broadway New York. 

William F. Farrell & Co., 32 


LaPorte & Co., Inc., 90 State St., Albany, N. Y 

D ©. Webster & Co., Inc., Loew Bidg., Syracuse, N. 4 @ 
| Wight & Co., 710 Mattison Ave., Asbury Park, N. J.- 
uinn, Smith & Co., 80 Broad St., New York 
folfe-Eastman & "Co., 
Syracuse, N. Y. 


Platts- 
N. Y.| 


roadway, New York 


Inc., State Tower Bidg., |---.- 


| 


4 


| Pars 


ries 


6 months. 


* 


1 year, 
30 days. 


wm: 


mr 





vatatalatalatalalatatal 


----«| 30 days. 





Sept. 
Oct. 


May 
July 
Feb. 


Aug. 
Oct. 


Nov. 
Jan. 
Dec. 
July 
Feb. 


June 


Fi 
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Firms which have been expelled or suspended from the National Association of 
Securities Dealers, Aug. 7, 1939-Jan. 1, 1957—Continued 


DISTRICT NO. 13, STATES OF CONNECTICOT, NEW YORK, AND PARTS OF NEW 
JERSE Y—Continued 


————— 


| 








Com | 
Date plaint Respondent and address Expelled | Suspended 
No. 
Sept. 25, 1942 | 85 | John L. Godley, 75 State St., Albany, N. Y_......--.. -| x | 
Oct 16, 1942 88 | Chas. D, Scheetz & Co., 248 Broadway, Newburgh, x 
_" fr o'N, y. 
May 1,1943 94 , Fred F. Peterson Co., Inc., 25 Broad St., New York x 
July 21,1943 43 | W. F. Thompson, 37 Wall St., New York__.__.__. : x | 1 year 
Feb, 17, 1945 103 | William F. Moore & Co., 2 Rector 8t., New York ; x 
Jan. 30, 1948 113 | R. H. Johnson & Co., 64 Wall St., New York____- ied ..| 30 days. 
Aug. 16, 1948 122 | Edward R., Parker Co., Inc., 165 Broadway, New York_| x 
Oct 17, 1950 | 131 | Kaye Real & Co., Inc., 72 Wall St., New York nome x 
. and First Guardian Securities Corp., 20 Pine St., | x | 
New York. | 
Nov. 27, 1950 129 | Junger, Anderson & Co., 40 Exchange Pl., New York ..-.| 90 days. 
Jan. 31, 1951 134 | Mercer Hicks Corp., 72 Wall St., New York. ___.._._- x 
Dec. 11, 1951 135 | DeTreville & Co., Inc., 60 Broad St., New York ; ...-.-.| 60 days 
July 28, 1952 | 133 | George J. Martin Co., 79 Wall St., New York elit x 
Feb. 25, 1953 146 | Milton C. Powell Co., Inc., 1120-1122 Granite Bldg., x 
| Rochester, N. Y 
June 17,1953 147 | Kobbe & Co., Inc., 55 Liberty St., New York : x 
July 15, 1954 170 | Charles M. Rosenthal Co., 330 East 71st St., New York x 
Feb. 17,1955 169 | Royal Securities Corp., 148 East 48th St., New York x 
Mar. 26, 1955 | 186 | Morris Geller, 525 Lexington Ave., New York..........- x 
Apr. 9, 1956 180 | Phillips & Co., 42 Broadway, New York--_-..--...... as 
Apr. 12, 1956 | 194 | Peter Morgan & Co., 31 Nassau St., New York._-....._|_.....-..- | 30 days. 
Feb. 9, 1956 | 200 | Justin Steppler, Inc., 30 Broad St., New York. __...._. x 
May 22, 1956 172 | Hunter Securities Corp., 52 Broadway, New York___.__|..........| 6 months. 
July 4, 1956 | 208 | Inter-City Securities Corp., 167-08 Hillside Ave., x 
: | Jamaica, N. Y. | 
Dec, 1, 1956 | 224 | Seaboard Securities, 1 Cutter Mili Rd., Great Neck,N.Y.| X 


i ' i 





DISTRICT NO. 14, STATES OF MAINE, MASSACHSUETTS, NEW HAMPSHIRE, RHODE 
ISLAND, AND VERMONT 


Dec. 28, 1940 | 14 | William E. Atwood & Co., Inc., 465 Congress St., Port- | x 
| land, Maine. 
Nov. 11, 1941 | 19 | Clyde F. Frost Co., 10 Post Office Sq., Boston, Mass-_- x | 
Mar. 30, 1942 | 27 | Seybolt & Seybolt, Inc., 1387 Main St., Springfield, Mass| X | 
Sept. 26, 1942 31 | Frederick C. Adams & Co., 24 Federal S8t., Boston, Mass. | x 
Aug. 4, 1942 | 30 | Kimball Ware & Co., 465 Congress St.. Portland, Maine_| x 
Oct. 23, 1952 42 | R. H. Johnson & Co., et al., 70 State St., Boston, Mass__| x } 
May 1, 1953 45 | Hodgdon & Co., 10 State St. Boston, Mass............_}....._.__- | 80 days. 
Apr. 5, 1954 50 | Gregg, Storer & Co., Inc., 30 Federal St., Boston, Mass..|........_- | 60 days. 


Exuibsit No. 7 (a—1) 


Firms which have been expelled or suspended from the National Association of 
Securities Dealers, Jan. 1, 1957—-May 81, 1957 


DISTRICT NO. 1 





Com- | 
Date | plaint | Respondent and address | Expelled | Suspended 

i No. | 
j | 
Mar. 23, 1957 | 19 | Nielsen Investment Co., 109 Main Ave. East, Twin | x 
| | Falls, Idaho. | 

Bee SE ke ee 8 Te a ob ‘ 

DISTRICT NO. 3 
i 
Feb. 28, 1957 4 | re Securities of Denver, University Bidg., Den x 
olo. 

Mar. 29, 1957 91 | Jenson-Beckwith & Hudson, 235 South Main St., Salt x 
| Lake City, Utah. 
Mar, 30, 1957 99 | Capitol Securities, Inc., Salt Lake City, Utah... dl x 
i 





ie | 
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Firms which have been expelled or suspended from the National Association of 
Securities Dealers, Jan. 1, 1957—May 31, 1957—-Continued 


DISTRICT NO. 6 
































ss 
Com- | 
Date | "No. | Respondent and address | Expelled | Suspended 
No. | 
Feb. 15, 1957 | 18 | Southwestern Securities Co., Dallas, Tex_...........---- x 
Mar. &, 1957 | 19 | Kyger & Co., 1746 West Main St., Houston, Tex--.__.---. xX 
DISTRICT NO. 10 
oe Pp) aging Oe Oe ee oo? 2 Steen. ee! ha —— 
Jan. 13, 1957 28 3 rg & Frey, Inc., 401 Gerke Bldg., Cincinnati, | x | 
| 
eaveriens cise ilassceictnnatareatee tia aemsaaiieilaedl —_—— 
DISTRICT NO. ll 
7 - es 
Mar. 15, 1957 | Paul Scarborough, Jr., 10 South King St., Hampton, Va_. x | 
ethene aaa 
DISTRICT NO. 12 
—— j SS eee 
Mar. 22, 1957 Horace Linson Michener, Philadelphia, Pa-.--......--- | x | 
DISTRICT NO. 13 
| 
Jan. 19, 1957 | 220 | David Gordon & Co., New York, N. Y_-...-.---------- x 
Feb. 20, 1957 | 213 | Stein, Botwinick & Co., Inc., New York, N. Y-_-------- xX 
Feb. 27, 1957 223 | Barrett, Herrick & Co., Inc., New York, N. Y-.-.-..---- xX 
Mar. 17, 1957 ! 222 The Lawrence & Murray Co., Inc., New York, N. Y--- xX 











Exurpit No. 7 (a-2) 


Firms which have been expelled or suspended from the National Association of 
Securities Dealers, May 31, 1957—Nov. 30, 1958 


DISTRICT NO. 2-LA 














Denver 10, Colo. r 


Com 
Date | — Respondent and address Expelled Suspended 
| No. 
| 
Ld Tees. Soapale Ss eiiaatos, Cate Ri! |e 
Sept. 11,1957 | A-19 | J. D. Creger & Co., 6485 Hollywood Bivd., Hollywood, |X | 
} 
Oct. 4, 1957 | A-6 am ‘Htanson & Co., 124 North Bright Ave.,; Whittier, | 30 days. 
i Sali 
Dec. 19, 1957 | A-26 | William D. Bradford, 639 South Spring St., San Fran- | x | 
cisco, Calif. | 
Feb. 23, 1958 | A-35 | a: * aoa & Co., 704 South Spring St., Los Angeles, x 
} | alif. | 
Feb. 5, 1958 | A-24 | Kostman, Inc., 215 West 7th St., Los Angeles, Calif... x 
— ! aE —— 
DISTRICT NO. 3 
Seated Retinitis 7 ial 
June 23, 1957 109 | Shelley, Roberts & Co., First National Bank Bldg., xX 
| | Denver, Colo. 
July 12, 1957 105 | Selleneit Brokerage Co., Newhouse Bldg., Salt Lake xX 
{ | City, Utah. 
Aug. 2, 1957 107 Melvin F. Schroeder, Kittredge Bidg., Denver, Colo... xX 
Oct. 18, 1957 112 | Intermountain Securities, Inc., 309 Columbine Ave xX 
Jan. 13, 1958 113 | Christopulos & Nichols Brokerage Co., 340 South State xX 

| St., Salt Lake City, Utah. 
Feb. 3, 1958 | 84-87 — — Corp., 311 South Main St., Salt Lake | Xx 

i ity, Utah. | { 


Fir: 


June 1 


June 
Sept. 


Oct. 
Nov. 
Feb. 


Ja 


= 
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Firms which have been expelled or suspended from the National Association of 
Securities Dealers, May 31, 1957—Nov. 30, 1958—Continued 
DISTRICT NO. 3—Continued 


















































Com- 
Date plaint Respondent and address | Expelled | Suspended 
No. 
—_———<———— . IS a. 
June 11, 1958 119 | Walter R. Plankinton, 309 Columbine Ave., Denver, | x 
. | Colo. 
ett 126 | R. D. Standish Investments, Post Office Box 18, Boul- | x | 
. | der, Colo. 
hug. 2, 1958 | 120 | Sanders Investment Co., Simms Bldg., Albuquerque, | X 
=~ N. Mex | | 
pa: 121 Foss Securities Co., 407 Main St., Grand Junction, | xs 
| Colo. 
ae 122 Lackner & Co., First National Bank Bldg., Denver, | xX 
| | Colo. | 
Aug. 7, 1958 | 127 | Owens & Co., Guaranty Bldg., Denver, Colo j xX 
‘Aug. 16, 1958 | 115 | Skyline Securities, Inc., 619 19th St., Denver, Colo. xX 
eee. = = — ——— — _ 
DISTRICT NO. 5 
Aug. 23, 1957 10 | Albert C. Schenkosky Investments, 212 North Market | 30 days. 
- | St., Wichita, Kans. 
Dec. 13, 1957 12 | William A. Buckholz, 1010 NE. 14th St., Oklahoma | Do 
City, Okla 
DISTRICT NO. 6 
June 21, 1957 23 | Cromwell & Co., Kirby Bldg., Dallas, Tex-_-__- -| x 
Sept. 8, 1957 24 | Cloud, Price & Harris, Inc., 1640 Commerce ‘Bidg., xX | 
Houston, Tex. 
Oct. 26, 1957 26 | Finance Engineering Associates, 1727 8th Ave., Fort = 
Worth, Tex. 
Nov. 13, 1957 28 | Investors Service Corp., 1220 Mercantile Security Bldg., | xX 
Dallas, Tex. j 
Feb. 3, 1958 27 | Ferris & Co., First National Bank Bldg., Dallas, Tex ____| Xx 
May 29, 1958 33 | Arthur R. Gilman, Post Office Box 6126, Houston, Tex---| x 
Sept. 19, 1958 34 | Triggs & Co., Houston Club Bldg., Houston, Tex | x 
' 
DISTRICT NO. 8 
Mar. 12, 1958 152 Security Investment Corp., 517 Chamber of Commerce x 
| Bidg., Indianapolis, Ind. 
‘ ! i 
DISTRICT NO. 9 
July 23, 1957 59 McInnes & Co., Inc., 168SE. 1st St., Miami, Fla__- xX 
Feb. 3, 1958 | 58 | Southern Investment Securities, Inc., Farley Bldg., xX 
Birmingham, Ala. 
Feb. 23, 1958 | 51 | D. N. Silverman Co., Inc., Shell Bldg., New Orleans, xX 
La. 
Mar. 14, 1958 | 60 | Alfred D. Laurence & Co., 201 SE. ist Ave., Miami, Fla_- x 
May 10, 1958 68 | Sills & Co., 513 Ingraham Bldg., Miami, Fla. x 
July 18,1958 | 76 | Will Ramsey, 316 Main St., Natchez, Miss ol X 
Aug. 31, 1958 88 | Allied Securities Corp., 307 ‘Walton Bldg., Atlanta, Ga x 
DISTRICT NO. 11 
Tune 10, 1987 | 38 | Daniel & Co, Ltd. (formerly Seaboard Securities Corp.), e*) 
| 1424 kK st. NW. , Washington, D. C. 
Oct. 13, 1957 44 | Branch J. Carden & Co., Inc., 2825 Jefferson St., Roa- x 
| noke, Va. 
DISTRICT NO. 12 
Jan. 11,1958 75 | William Whitehead, 130 North Brosdway, Camden, | hn 
N. J. 
Mar. 28, 1958 71 Dawkins, Waters & Co., Inc., Packard Bldg., Phila- |- .| 30 days. 
delphia, Pa. - 
May 1,1958 61 | Graham & Co., 610 Smithfield St., Pittsburgh, Pa__- ' 6 months. 





32090 O—60—pt. 14 24 
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si . _ s } 
Firms which have been expelled or suspended from the National Association of 
Securities Dealers, May 31, 1957—Nov. 80, 1957—Continued 
DISTRICT NO. 13 
Com- 
Date | plaint Respondent and address | Expelled | Sus 
No pended 
June 21, 1957 211 | Michael Raymond & Co., Inc., 67-45 224th St., Bay- xX 
side . . Zz 
July 24, 1957 | 229 | A. J. Gould & Co., Inc., 74 Trinity Pl., New York, | x 
N. ¥ 

July 31, 1957 235 | The Fenner Corp., 37 Wall St., New York, N. Y xX 
Sept. 27, 1957 | 233 | Foster-Mann, Inc., 40 Exchange Pl., New York, N. Y xX 
May 21, 1958 247 | Gabriel Gladstone, 470 4th Ave., New York, N. Y i x 
June 9, 1958 202 | Batkin & Co., 151 Manchester St., Long Island, N. Y--- x 
June 13, 1958 252 | Securities Distributors, 5000 15th Ave., Brooklyn, N. Y_| X 
July 27,1958 259 | H. B. Bloch & Co., 27 Academy St., Newark, N. J_... xX 
Aug. 15, 1958 242 | McGrath Securities Corp., 70 Wall St., New York, | X 

| N.Y ! i 

DISTRICT NO. 14 

June 10, 1957 56 | Sheehan Co., 79 Milk St., Boston, Mass X 
July 29, 1957 | 60 | Jackson & Co., 31 Milk St., Boston, Mass 2 weeks 
Jan. 6, 1958 55 | Gibbs & Co., 507 Main St., Worcester, Mass } X | 





) 
Exuisit No. 7 (b) 
Firms which have been expelled from the National Association of Securities Dealers 
for nonpayment of fines and costs, Aug. 7, 19389-Jan. 1, 1957 
DISTRICT NO. 1 
aa 3 ; a 2 
Com- 
Dat plaint Respondent and address 
No 
Apr. 10, 1953_.--- Z 12 Relph B. Evans, Washington Bldg., Tacoma, Wash 
DISTRICT NO. 3 
May 22, 1956 16 | Bonnett Brokerage Co., 402 West Center St., Provo City, 
Utah. 
= 20 Floyd Kloster, Denver National Bank Bldg., Denver, Colo, 
Se cintacnsal 5 26 | Coombs & Company of Ogden, Ben Lomand Hotel, 
| | Ogden, Utah. 
mers. ‘ : 33 | Ned J. Bowman, Walker Bank Bldg., Salt Lake City, 
i Utah. 
Do. : 35 | Coombs & Co., Inc., 23 East 2d South, Salt Lake City, 
| Utah. 
Déili......3 | 37 | Mid-America Securities, Inc., of Ogden, 359 2th St, 
Ogden, Utah. 
mess... ooSp swben adi eabelel 39 | Uranium Mart, Inc., 147 South Main St., Salt Lake Oity, 
Utah. 
aes: 5 64 | R. D. Langlois & Co., Beason Bldg., Salt Lake City, Utab. 
June 28, 1956-_- 56 | J. E. Call & Co. +146 South Main St., Salt Lake City, Utah. 
Sept. 19, 1956_- 19 | Kasteler Brokerage Co., Darling Bldg., Salt Lake Oity, 
Utah. 
ee os 53 | Western Empire Brokerage Co., Inc., 770 South 2d West } 
St., Salt Lake Citv, Utah. 
a : = 57 | Cashin, Inc., 39 Exchange P]., Salt Lake City, Utah. 


DISTRICT NO. 6 


May 22, 1956 aanies beeen | 14 | French & Co., 1640 Commerce Bldg., Houston, Tex. 








DISTRICT NO. 14 


July 14, 1944__- -| 20 | Sherman Gleason & Co., 31 Milk St., Boston, Mass. 


Firm: 


Jan. 
July 


Nov. 


June 
Nov 


Ma 


Ms 


Fe 


Ju 


ded 


lers 


ity, 


jest 


REGULATORY COMMISSIONS AND AGENCIES 


Exuisit No. 7 (b-2) 


5713 


Firms which have been expelled from the National Association of Securities Dealers 
for nonpayment of fines and costs, Apr. 1, 1957—Nov. 30, 1958 
DISTRICT NO. 3 
Com 
Date plaint Respondent and address 
NO 
Oct. 3, 1957 100 | Fidelity Securities Co., 1650 California St., Denver, Colo 
Do-.- 108 | Western States Investment Co., 364 South State St., Salt 


| Lake City, Utah. 
Feb. 11, 1958. 


— a . 


ExuisBit No. 7 (c) 


111 | Securities, Inc., 600 Farmers Union Bldg., Denver, Colo 


Registered representative revoked or suspended from National Association of Securities 


Dealers, Aug. 7, 1939-Jan. 1, 1957 


DISTRICT NO. 1 


Com Registered 
Date | plaint Firm representative 
} No 

Jan. 21, 1948 10 | Lewis Ankeny & Co., Klamath | Lewis Ankeny-- x | 

| Falls, Oreg. 
July 25, 1949 | 11 | John Galbraith & Co., Port- | G. E. Gaylord xX 

F land, Oreg. 
Nov. 2, 1953 | 15 | Grande & Co., Seattle, Wash- Richard J. Loudon x 
DISTRICT NO. 2-A 

June 20, 1956 A-1 | Bailey & Co., Fresno, Calif Walter B. Tillery X 
Nov. 4, 1056 A-2 | Walston & Co., Inc., San | James L. Tarne x 


Francisco, Calif. 


DISTRICT NO. 2-LA 


Feb. 21, 1950 LA-30 | Sutro & Co., Los Angeles, Calif.| David Nelson. 
Sept. 18, 1950 LA-29 | William R. Staats Co., Los | Russell K. Barnes xX 
Angeles, Calif. 


Aug. 31,1952 | LA-32 | Fewell & Co., Los Angeles, | Thomas F. Ardman xX 
Calif 
Jan. 2, 1954 LA-35 | Kalminar, Kline & Co., Las |fHarold D. Kline x 
Vegas, Nev. | William B. Byrne X 
Dec. 4, 1954 LA-37 | Merrill Lynch, Pierce, Fenner | Charles E. Shea x 
& Beane, Los Angeles, Calif 
May 23, 1955 LA-39 | E. F. Hutton & Co., Los | Richard C. Huber Xx 
Angeles, Calif. 
May 25, 1956 \-38 | First California Co., Los | Ansgar M. Christen- 
Angeles, Calif. | . Sen. 
June 1, 195¢ 4-41 | Coombs & Co., Los Angeles, {Jack R. Coombs x 
Calif. (Paul E. Viko-.-- .| x 
DISTRICT NO. 2-8F 
Mar. 27, 1954 SF-12 | Merrill Lynch, Pierce, Fenner | Wynn E. Dahigren...| X 
| | & Beane, San Francisco, | 
Calif. | 
May 17, 1956 43 | Reynolds & Co., San Fran- | David Kuh_. x 
| cisco, Calif | 
DISTRICT NO. 3 
Jan. 21, 1956 13 | Empire Securities Corp., Salt | Charles H. VanDam x 
Lake City, Utah. 
‘ = | , ‘ ; . William I. Schmidt - 
_ 95 | Stock ae 21s ill : 
Dec. 22, 1955 25 | § — Inc., Salt Lake City, |Jwiiam Gerald = 
=. Shields. . 
Feb. 7, 1956 22 | Moab Brokerage Co., Salt | Walter H. Christen- x 
Lake City, Utah. sen. . 
June 20, 1956 78 | Cayias, Larson, Galser, Emery, | Donald Lehman x 


Inc., Salt Lake City, Utah 


Revoked | Suspended 


5 years 


30 days 
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Registered representative revoked or suspended from National Association of 
Dealers, Aug. 7, 1989-Jan. 1, 1957— Continued 


DISTRICT NO. 4 


Securities 















































| eo, 
Com- | Registered 
Date plaint | Firm representative Revoked | § 
No. uspended 
————_— errr —|—————|—____ 
Nov. 26, 1955 16 | State Bond & Mortgage Co., | Harold M. Lightfoot __| x 
| | New Ulm, Minn. | 
tts nid sah i pt si puts lon 
DISTRICT NO. 5 
oat cf, PM et ates aoe ea ee Ly ————— 
Jan. 19, 1952 | 7 | Prugh, Combest & Land, Inc., | Byron E. Prugh_-__-___| xX | 
Kansas City, Mo. M. J. Coen_.... ; xX 
| 
a ices Seociaes Se-dalieetameen ciara oe 
DISTRICT NO. 6 
Sorearvocs | 3 a0 7. FAQS) Dsautaen, <0 S | | THE 
Jan. 30,1956 | 16 | Cobb & Co., Ine., Melrose | Robert S. Cobb ..| xX 
| |  Bldg., Houston, Tex. 
tenets. J spncsinieantenesitt te ialD CN SSE Gh Sune 
DISTRICT NO. 7 
ee —~ — —~ | ee — au: Ss 
July 15,1954 | 20 | Slayton & Co., Inc., St. Louis, | Will A. Denvir___- 30 day 
+ ys. 
} } NiO. | 
Aug. 5,1954 21 a John H. Hankey } 90 days 
Jan. 29, 1956 22 | White & Co., St. Louis, Mo__ Paul Phiambolis xX 
July 13, 1956 24 | Waddell & Reed, Inc., Kansas | Robert Breckenridge 4 
| City, Mo. | "Holliday. | 
| | | | 
sapeea aie a ET a ‘ : : Sees eee 
DISTRICT NO. 8 
j | abe ie ceneecied came tae ‘. ——e 
Dec. 23, 1946 | 75 | The Milwaukee Co., Milwau- | Wells E. Turner-- , xX 
| kee, Wis. | 
Feb. 19, 1950 89 | The Marshall Co., Milwaukee, | David Weiss... _-- | 30 days. 
| | Wis, 
. ‘ | oi ae . , |{William A. Johnson.._|......._..;) 3. months, 
Nov. 20, 1950 86 — Moran & Co., Chicago, |} Fred H. Mason -| "| 6 months, 
| ; |{Karl Hauch ithe ...| 3 months, 
June 7, 1951 98 | Blair Rollins & Co., Grand | Howell H. Ridley x | 
| Rapids, Mich. } 
Oct. 27, 1952 100 | Standard Bond & Share Co., | William G. Stein......|......_.._| 30¢days. 
| | _ Rock Island, Ill. 
July 20, 1953 | 109 | Hulburd, : a & Chandler, | John A. Smith_-_-. ....---.}] 14 days, 
| Chicago, Il. | | 
Dec. 8, 1953 111 | ba” Protiva Co., Pontiac, | E. A. Parmenter... x 
ich. 
June 3, 1954 | 112 | Sineere & Co., Chicago, Ill.....| Thomas J. Purcell x 
Nov. 18, 1954 | 114 | Hornblower & Weeks, Chicago, Jobn E. Little____- X 
Ill. 
Feb. 14, 1955 | 120 | Baker, Simonds & Co., Detroit, Elwood T. Pierson xX 
Mich. 
_ —e M91 |... 00... 6. 2cksS~o gb en+aces----) Hey Baas Kis- x 
zie. 
Dec. 21, 1955 122 | Sincere & Co., Chicago, Ill_---. Charles Goldman ----- xX 
Dec. 24, 1955 125 | Smith, Hague, Noble & Co., | Edward B. Watkins. |... ..-| 30 days. 
| Detroit, Mich. ; 
June 29, 1956 129 | om White & Co., Detroit, Saarts Rowally...2.i2.}-......50 12‘months. 
| Mich. 
July 2, 1956 EL. denned «n<ncadtiertiada => William J. Axtell___--.|..-- ++} Oe 
| 
DISTRICT NO. 9 
Sept. 26, 1952 22; A. M. = mag ay Co., Fort | John F. Taylor___- | xX 
Lauderdale, Fla. 
July 20, 1953 32 | Oakes & Co,, Miami, Fla._....| Alex Compbell I eeen 
Noy. 21, 1955 37 | A. M. Kidder & Co., Fort | John Will 


x 
am Haislett ».4 
Lauderdale, Fla. | 


Jan. | 
Jan. | 


May 
June 


Aug. 


Oct. 


Jan. 
Mar. 
Feb. 
July 
Nov. 
Jan. 


Sept. 
Sept 
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ties Registered representative revoked or suspended from National Association of Securities 
Dealers, Aug. 7, 1939-Jan. 1, 1957— Continued 


DISTRICT NO 11 




















ta —— . aoe enn = ee ‘ : ass 
Com-. | Registered 
ded Date plaint | Firm representative Revoked | Suspended 
No. | | | 
ies te eo ee wc iN el a 
953 28 | Franklin, Meyer & Barnett, | Herbert J. Jacobi, Jr x | 
Oct. &1 Washington, D. C. | 
1954 29 Francis I. duPont & Co., | Stephen M. Smith_---|- ..| 60 days. 
_ Apr. 15, Washington, D. C. } 
, 1955 32 | Kelleher Securities Corp., | Tom Coyne wel ae 
es June 10 | Washington, D. C. | 
oe Seam aie 
DISTRICT NO. 12 
—_ ’ j ee ans “~ ae ae Te ] -" ] _ 
Oct. 31,1947 38 | E M. Fitch & Co., Inc., Phila- | M. Frank Silvey ,, od 
rea | delphia, Pa. | 
Oct. 31, 1949 41 | Coffin & Betz, Philadelphia, | Neil J. Sullivan x | 
Pa. 
Mar. 3, 1950 42 | Reed, Lear & Co., Pittsburgh, Richard E. Slaugen- | xX 
Pa. | houpt. 
uae May 10, 1950 43 | Suplee, Yeatman & Co., Inc., | Thomas L. Russell____| x 
| Philadelphia, Pa. 
Mar. 24, 1952 45 | Hiscox, VanMeter & Co., Inc., | Sidney W. Tuttle x 
~~ | Philadelphia. Pa: 
r . ; 
Dec. 17, 1952 44 | Tyson & Co., Inc., Philadel- | —_ aay - | 
hia, Pa. |)Joseph Tyson X 
, = |({Gilbert Parker x | 
Jan. 28, 1953 50 | Walston, Hoffman & Goodwin, | Robert W. Fertig x 
Philadelphia, Pa. 
Jan. 30, 1956 59 | Charles S. Benner & Co., Allen- | Norman D. Hall____--| x | 
town, Pa. 
_ May 12, 1956 60 | Gerstley, Sunstein & Co., | David H. L. Aron x 
| Philadelphia, Pa. | | 
i = William H. Betz 35 days 
—— June 8, 1956 58 | +. & Co., Inc., Sun- Jwilliam J. Wertz. ___| 30 Gave 
| oo |(George T. Ishii_- x 
Aug. 18, 1956 62 | Blair F. Claybaugh & Co., | Edward F. Schultz X 
| Harrisburg, Pa. 
| | i ' 
" stipetemcniineinlabaasinba- Stee e eee 
ns, DISTRICT NO 13 
8. lpn ona 90 sheantd = iain 
) Oct. 17,1950 | 131 | Kaye, Real & Co., Inc.. | John A. Kaye x 
and First Guardian Se- [{Arthor een .4 I 
curities, New York. \\Leonard Baum. .-. xX | 
Jan. 31, 1951 134 | Mercer Hicks Corp., New York.| Mercer Hicks x | 
Mar. 22, 1951 136 | A. W. Benkert & Co., New | Edward M. Porter. xX | 
| | York. | 
Dec. 11, 1951 135 | DeTreville & Co., Ine., New | Morgan DeTreville_. 60 days 
York. | | 
Feb. 9, 1952 144 | First Investors Corp., New Harry S. Colby --- X 
| York. 
ain 7 = raw, |{Alfred Shayne..... x 
July 28, 1952 138 | George J. Martin Co., New irvine ia, th. | 
| . Geo. James Martin xX 
Nov. 4, 1953 164 | Amott, Baker & Co., Inc., New | J. Herbert Pierson Xx 
York. | | 
in ti te | ' 
Jan. 20, 1954 142 | Merrill Lynch, Pierce, Fenner ‘/@ -~ eames \- | i year. 
bs. & Beane, New York 1} Alfred Leavy 90 days 
Sept. 3, 1954 174 | Cohen, Simonson & Co., New | Jules Glass__.--... | x 
, York. 
Sept. 20, 1954 178 Franklin Myer & Barnett, New | Fred Morgenstern_--.. xX 
mx , York. 
Jan. 21, 1955 184 | Mitehell, Hutchins & OCo., | Joseph Bardach..---- xX 
rt | New York. 
Feb, 17, 1955 169 | Royal Securities Corp., New |fJohn B. Millikan... -.. x 
York. \Max G. Cushman... x | 
Aug. 4,1955 172 | Hunter Securities, New York...| Henry F. Babst.--- x 
Aug. 24, 1955 190 | Investors Planning Corporation | Charles Lehman. x 
of America, New York. 
Feb. 9, 1956 200 | Justin Steppler, Inc., New | Beverly Steppler.- xX 
York. | 
- Apr. 26, 1956 205 | Merrill Lynch, Pierce, Fenner | Harvey V. Patterson__| x 
‘ & Beane, New York. 
July 4, 1956 208 | Inter-City Securities Corp., | William Spiller__.. x 
Jamaica, N. Y. 
Dec. 1, 1956 224 | Seaboard Securities, Great | Martin M. Swirsky. x 
Neck, N. Y. 
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Registered representative revoked or suspended from National Association 
Dealers, Aug. 7, 1989-Jan. 1, 1957-—-Continued 


t 


43 


42 


45 | Hodgdon & Co., 


Com- 

Date | plain 

| No. 
May 8, 1942 | 
Oct. 23, 1952 
May 1, 1953 
Apr. 5, 1954 


Registe red rep 


Con 
Date plain 

Feb. 28, 1957 

Feb. 15,1957 

Apr. 18, 1957 

Feb. 27, 1957 

Mar. 15, 1957 12 


Feb. 9, 1957 
Jan. 19,1957 
Fe 3, 1957 
Fet 20, 1957 
Feb. 27, 1! 
Mar. 17,19 


e | 
SO 


t 


04 


~ 


220 


REGULATORY COMMISSIONS AND AGENCIES 


of Securities 


DISTRICT NO. 14 


Firm 


| J. Arthur Warner & Co., Inc., 


Boston, Mass. 


R. H. Johnson, Boston, Mass 


Boston, Mass 


Gregg, Storer & Co., Boston, 


Mass. 





Exuisit No. 


entative revoked or suspended from National Association of Securit 


! 
Registered | 
representative Revoked Suspended 


Donald F. Thayer..... X | 


| 
Caswell Sharpe... --_.-| | 
Iga H. Boardman 1 year 
\\John D. Freeman-.-__| | . Do. 
{Ss amuel Hodgdon- | 30 days 
\\Edward F. Powers | Do 
|fCharles N. Gregg | 60 days 
|W arren G. Hill 1 year. 


7(c—1) 


eg 


Dealers, Jan. 1, 1957~May 31, 1957 
DISTRICT NO. 3 
Registered | 
Firm representativ Revoked | Suspended 
First Securities of Denver, {Aten 8. Krakover xX 
Denver, Colo. Arthur M. Kaplan X 
DISTRICT NO. 6 
Southwestern Securities [pen me adford x 
Dallas. Tex ritz Stewart 
4 lr imothy H. Dunn 42 days 
Rauscher, Pierce & Co., Ine., | Donald V. Otis x 
Lubbock, Tex 
DISTRICT NO. 7 
. a - 
Barrett, Herrick & Co., |f Logan Mckee 15 days 
Louis, Mo \L. J. Polette Do 
DISTRICT NO. 8 
Hudson White & Co., Detroit, | Marion J. Stanko | 280 days 
Mich. 
DISTRICT NO. 12 
Dewey, King & Johnson, Phila- Michael G. O’Brien, 3 years 
delphia, Pa. Jr. 
David Gordon & Co., New | David Gordon xX 
York, N.Y 
The R. F. Griggs Co., Water- | Roland Paradise x 


yury, Conn 

Stein, Botwinick & Co., Ine 
New York, N. Y 

Barrett, Herrick & Co., Inc., 
New York, N: Y. 

The Lawrence & Murray Co., 
Ine., New York, N.Y 


\fBenjamin Botwinick 
\ Leonard Stein. 


AGA 


Frederick L. Chap 
| man. 
Murray Ramoy -- X 


De 
Feb. 


June 
Aug. 


D 


Aug. 
Oct. | 


Mar. 
Mar. 


June 


Feb. 


] 
July 


j 
ies 


Registered represe niatrve 


June 10, 1957 | 
I 


i 
nnwee-=| 


July 24, 1957 

Do-..--- 
Sept. 11, 1957 
Feb. 5, 1958 | 
Feb. 23, 1958 


Nov. 27, 1958 | 


Jan. 13, 1958 


Do 
Feb. 3, "1958 


June 11, 1958 


Aug. 2, 1958 
1 


| 
| 
Ly 


Aug. 7, 1958 
Oct. 25, 1958 


Mar. 2, 1958 | 
Mar. 12, 1958 


)) an 


D&i.c..; 
June 10, 1957 


Feb. 3, 1958 


Do 
July 14, 1957 


Aug. 14, 1957 


Do 
Aug. 31, 1958 


Sept. 9, 1957 


REGULATORY COMMISSIONS AND AGENCIES 


Com 
plaint 


No 


A-4 
A-3 
A-3 
A-17 
A -22 


|\King Merritt & Co., 


A-19 | 


A-24 | 


A-35 | 


A-4] 


113 
113 
84-87 


118 
120 


149 
150 


152 


152 
131 


58 


55 
ws 


50 


| FIF Associates, Inc., 


| Robert R. Wolfe, 


ExurBit No. 

revoked or S8Uus)pe nde 
“ties Dealers, May 81, 
DISTRICT NO 


rirm 


J. Logan & Co., Pasadena, 
Calif. 
do : : ; 
Morgan & Co., Los Angeles, 
Calif 


California Investors, Los An- 
geles, Calif 

Ine., San 

Francisco, Calif. 


Registered 
representative 


| Lloyd L. Fitch.__. 


David M. Difiey -- 
David E. Pedley..-_- 


| Harry EB. Jack. .-.....-| 
| J. David Dux_-___,- 
j 


J. D. Creger & Co., Holly- James D. Creger ---- 
wood, Calif. | 

Kostman, Ine., Los Angeles, | Phillip Kostman.-.--.-. 
Calif. | 

Gill-Harkness & Co., Los } Bruce A. Johnston-- 
Angeles, Calif. 

Dean Witter & Co., Los An- | James A. Zwerneman.| 
geles, Calif. | 

DISTRICT NO. 3 


Christopulos & Nichols Broker- 
age Co., Salt Lake City, 
Utah, 

do. 

Empire Sec urities Corp., ws Salt 
Lake City, Utah. 

H. Carroll & Co., Denver, Colo- 


Sanders Investme ent Co., Albu- 
querque, N. Mex. 
Filosa Securities Co., Grand 


Junction, Colo 
Owens & Co., Denver, Colo 
Denver, 
Colo 


77 = 
| Plato G. Christopulos 


| Louis P. Nichols. 
| L. M. Haynie. 


| Fred T. Garner_._.__- 
| Mary Alice White 

| Frank R. Filosa.._...-| 
| John C. Owens.-_..--. 

| James R. Hunt | 


| 


| _ghion ie 


DISTRICT NO. 5 


Clishbee & Co., 
Okla 


Ine., Tulsa, 


|N M. James 
{ 


DISTRICT NO. 8 


Reynolds & Co., 
William C. Roney 
troit, Mich 
Security Investment Corp., I 
dianapolis, Ind. 
do : 
A. G. Edwards & Sons, St. 
Louis, Mo 


Chicago, Tl 
r & Cc 0., De 


n- | Charles R. Hixon. . 
| 


Gordon E, Rothbart._!| 
| Lawrence E. Gordon 


Wilmer J. Landry 
| Homer Heid. -_.. 


DISTRICT NO. 9 


Souther n Inv estment 


, Birmingham, Ala. 


La 
Federated Plans, Inc., Orlando, 


Fla 

os 
Allied Securities Corp., At 
lanta, Ga 


McAlister, Smith & Pate, 
Greenville, S. C 


Secur- | 


New Orleans, | 


Inc., | 


John O. Moore 


| James L. Gilbert, Jr 
Frances A. Hollard 
Edward H 


Sabo 


Benford E. Modin 
Jack R. Parkman 


Kenneth B. Miles 


5717 


7 (e-2) 

d from National Association of 
1957—Nov. 30, 1958 

2-LA 


Revoked | Suspended 


30 days. 


rw 


Pa aOR 


Aw 





90 days. 








5718 REGULATORY COMMISSIONS AND AGENCIES 


Registered representative revoked or suspended from National Associatio 
Securities Dealers, May 81, 1957—Nov. 30, 1958—Continued 


DISTRICT NO. 11 


nm of 


























Com- | . i Registered 
Date plaint | irm representative | Revoked 
No Suspended 
— — Th oe ee 7 I 
Oct. 13, 1957 | 44 | Branch J. Carden & Co., Inc., | Branch J. Carden, Jr x 
| Roanoke, Va. | 
| 1 
delenit plicit te estes. wok 2 J —IL eae 
DISTRICT NO. 12 
ee wi _ as in 
Mar. 28, 1958 71 | Dawkins, Waters & Co. Inc., | Young Parran Daw- |. 6 months 
Philadelphia, Pa. kins. 
June 23,1957 | 67 | Hopper Soliday & Co., Phila- George J. Crumbie-_-__| x 
delphia, Pa. | 
Dec. 13, 1957 68 | Reynolds & Co., Philadelphia, | Jay L. Michener______| x i 
| ‘ Pa. 
Do } 69 | H. A. Riecke & Co., Inc., Phila- | Fred A. Taylor. ._.___| xX 
delphia. Pa 
Sept. 11,1958 | 79 | Herzfeld & Stern, Philadelphia, | Jerry Klein - fs } X 
| Pa > | 
Sept. 18, 1958 82 | Bache & Co., Philadelphia, Pa_;| Raymond H. Kenny | 1 
Oct. 24, 1958 81 | Dallas, Nash & Co., Philadel- | William G. Nelson__. X 
| phia, Pa. 
| | 
2 = a iti este aac encitesacea ign 
DISTRICT NO. 13 
commumtdeaigrencsih sllitearenntanipte ineabibthnaelahatetetll seocdhekcli DAs dichin ti inihctectahtiattsh Lainie lid ——eene | CF 
June 21,1957 211 | Michael Raymond & Co., Inc., | Michael Raymond_.__} xX 
Bayside, N. Y. 
July 24,1957 | 229 | A. J. Gould & Co., Inc., New | Albert J. Gould___---- xX 
| York, N. Y. 
July 31,1957 | 235 | The Fenner Corp., New York, | Lynne B. Fenner-. _- x 
1... MH. 
Do. 235 OE ass sida aii hin tecaaiain tae Peter W. Spiess_- | X 
Sept. 27, 1957 233 | Foster-Mann, Inc., New York, | Victor Foster_...._.- | X 
| ge | j 
Do . 233 |. do__- . Herbert R. Mann ___-| xX 
Oct. 30, 1957 241 rag Investors ‘Corp., “New | Milton H. Levine - | XxX 
ork, N. 
Feb. 21,1958 244 | Reynolds e Co., New York, | Joseph P. Slaska......| X 
+. 
Apr. 19, 1958 | 248 First Investors Corp., New | Clarence E. Eskelson xX 
: Vo Be 
May 21, 1958 | 247 Gabriel Gladstone & Co., Inc., | Gabriel Gladstone x 
| _ New York, N. Y. 
June 9, 1958 | 202 | Batkin & Co., Long Island, | Ely Batkin-_-.....---- x 
| N.Y. | 
June 13, 1958 252 | at Distributors, Brook- | Ralph Wertz_..---- ‘| xX 
| | lyn, ¥. 
July 17,1958 243 M land Se curities, Inc., New Peter Cramer. ..------| x 
| York, as | 
July 31, 1958 | 246 | Gabriel Gladstone & Co., Inc., | Jack Bloom... -.-...-.-- xX 
| | New York, N. Y. | ' 
Aug. 15, 1958 | 242 | McGrath Securities Corp., New Robert C. Leonard | x 
York, N. Y. 
De... 242 |... do _| William Blair_........|..........| 90days. 
Aug. 24, 1958 | 267 | Hill, Darlington & Co. ‘ “New Bernard J. McKenna_.-| x 
| York, N. Y. 
Wasscnks 268 | Hayden, Stone & Co., Albany, | Wallace J. Curley--.--- | xX 
| N. Y. | 
Nov. 28, 1958 | 273 | Bisele & King, Libaire, Stout | Arthur Kass__-_....-.- x 





| &Co., New York, N. Y. 


} | 





Exuisit 8 
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THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE Service 
Washington, D.C., December 11, 1958, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
House Office Building, 
Washington, D.C. 
(Attention Mr. Huber.) 


GENTLEMEN: In response to your request we are enclosing references to the 
published House and Senate committee reports relative to investigations and 
studies of the regulatory agencies as listed in the Government Printing Office 
Catalog of Government Publications. 

Sincerely yours, 
Hucu L. Evspree, Director, 


REFERENCES TO PUBLISHED CONGRESSIONAL COMMITTEE REPORTS PERTAINING 1 
INVESTIGATIONS AND STUDIES RELATING TO REGULATORY AGENCIES, 1937-58 


Senate Committee on Interstate Commerce. Investigation of railroad holding 
companies and affiliated companies. Preliminary report of the Comittee on Inter. 
state Comerce, U.S. Senate, pursuant to Senate Resolution 71, 74th Congress, 
Midameried Corp., extent and adequacy of Interstate Commerce Commission 
jurisdiction over railroad consolidation and holding company control, March 15, 
1937, Senate Report 180, 75th Congress, 1st session. 

House Select Committee To Investigate the Federal Communications Commis. 
sion, investigation of the Federal Communications Commission. Final report of 
the Select Committee To Investigate the Federal Communications Commission, 
House of Representatives, pursuant to House Resolution 21, 78th Congress, Jan. 
uary 2, 1945, House Report 2095, 78th Congress, 2d session. 

House Select Committee To Investigate the Federal Communications Commis- 
sion, 80th Congress, 2d session, pursuant to House Resolution 691, January 3, 
1949, House Report 2479, 80th Congress, 2d session. 

House Select Committee on Small Business. Antitrust law enforcement by the 
Federal Trade Commission and the Antitrust Division, Department of Justice. 
A preliminary report. Select Committee on Small Business, House of Repre- 
sentatives, 8lst Congress, pursuant to House Resolution 22, January 1, 1961, 
House Report 3236, 81st Congress, 2d session. 

Senate Committee on Interstate and Foreign Commerce. Communications 
study, interim report, February 10, 1949, Senate Report 49, 8ist Congress, ist 
session. 

Senate Committee on Interstate and Foreign Commerce. Study of economic 
concentration (Federal Trade Commission). Final report pursuant to Senate 
Resolution 241, 80th Congress, March 16, 1949, Senate Report, 112, 81st Congress, 
1st session. 

Senate Committee on Interstate and Foreign Commerce. Study of Federal 
Trade Commission pricing policies. Interim report pursuant to Senate Resolu- 
tion 241 (80th Cong.), and Senate Resolution 236, Sist Congress, March 11, 1949, 
Senate Document 27, 8Ist Congress, 1st session. 

House Committee on Interstate and Foreign Commerce. Study of the Securi- 
ties and Exchange Commission. Report of the Committee on Interstate and For- 
eign Commerce, pursuant to House Resolution 51, House Resolution 323, and 
House Resolution 653, 82d Congress, December 30, 1952, House Report 2508, 82d 
Congress, 2d session. 

House Committee on Interstate and Foreign Commerce. Investigation of radio 
and television programs. Report pursuant to House Resolution 278, December 
30, 1952, House Report 2509, 82d Congress, 2d session. 

House Select Committee on Small Business. The organization and procedures 
of the Federal regulatory commissions and agencies and their effects on small 
business. Report of Subcommittee No. 1 on regulatory agencies and commissions, 
pursuant to House Resolution 114, 84th Congress, December 24, 1956. (Relates to 
Federal Trade Commission, Federal Power Commission, Federal Communications 
Commission, Civil Aeronautics Board, and Securities and Exhange Commission.) 
House Report 2967, 84th Congress, 2d session. 

Senate Select Committee on Small Business. Competition, regulation, and the 
public interest in the motor carrier industry. Report of the Select Committee 
on Small Business, U.S. Senate, on the administration of the Motor Carrier Act 
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py the Interstate Commerce Commission, together with minority views. March 
19, 1956, Senate Report 1693, 84th Congress, 2d session. 

Senate Committee on the Judiciary. Report of the investigation of the activi- 
ties of the Securities and Exchange Commission and the Post Office Department 
in Florida. Report pursuant to Senate Resolution 25, 79th Congress, and Senate 
Resolution 90, 80th Congress, July 24, 1957, printed the Congressional Record, 
yolume 93, pages 9956-9971. 

House Committee on Interstate and Foreign Commerce. Federal Communica- 
cations Commission. Interim report of the Subcommittee on Legislative Over- 
sight, pursuant to House Resolution 99, as amended, 85th Congress, April 4, 
1958, House Report 1602, 85th Congress, 2d session. 





PaRCEL Post ASSOCIATION, 
Washington, D.C., November 25, 1958. 
Hon. OREN HaRris, 
Chairman, Special Subcommittee on Legislative Oversight, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak CONGRESSMAN Harris: Your special Subcommittee on Legislative Over- 
sight is currently reviewing operations of various Government agencies. 

In this connection, the subcommittee may be interested in a situation involving 
the Interstate Commerce Commission. In this, through the nonenforcement 
of a longstanding law (sec. 557, USC 39), the Post Office Department is over- 
paying the railroads many millions of dollars each year for the transport of mail. 

The Post Office Department seeks to enforce the law, as Congress instructed. 
The Interstate Commerce Commission does not accept its responsibility under 
the law. Yet Congress, over 40 years ago, laid a joint responsibility on both 
agencies for this law’s enforcement. Nonenforcement of section 557, United 
States Code title 39, has, by conservative estimate, needlessly cost the U.S. 
Government upwards of a billion dollars over the past 40 years. 

I would appreciate opportunity to appear before your subcommittee to 
briefly testify on this matter and submit evidence for the record supporting such 
testimony. A copy of the statement I would plan to make is attached. 

Sincerely, 
WILLIAM B. HENDERSON, 
Ezvecutive Vice President. 


STATEMENT OF WILLIAM B. HENDERSON, EXECUTIVE VICE PRESIDENT, PARCEL 
Post ASSOCIATION, WASHINGTON, D.C. 


My name is William B. Henderson, I am executive vice president of Parcel 
Post Association, with headquarters in Washington, D.C. Parcel Post Asso- 
ciation was organized and incorporated under the laws of the District of Colum- 
bia in October 1953. Association membership comprises approximately 300 small- 
and medium-sized businesses. 

In 1916, Congress enacted a law (U.S.C. 39, sec. 557) with which there never 
has been compliance. It reads: 

“The Postmaster General shall, from time to time, request information 
from the Interstate Commerce Commission as to the revenue received by 
railroad companies from express companies for service rendered in the 
transportation of express matter, and may, in his discretion, arrange for the 
transportation of mail matter other than of the first class at rates not ex- 
ceeding those so ascertained and reported to him, and it shall be the duty 
of the railroad companies to carry such mail matter at such rates fixed 
»y the Postmaster General.” 

The above was part of the Railway Mail Pay Act of 1916. Congress, in making 
this law, undoubtedly envisioned the possibility that payments to the railroads 
for hauling the mails would result in an exorbitant and unjustified drain on the 
Federal Treasury. This law was designed as a measure of prevention. 

Why has there been no compliance? Because there was no one to enforce 
the law. The Interstate Commerce Commission declines responsibility. 

In 1949, the then Postmaster General asked the ICC to take action under this 
law so he might save the Government money in the transport of U.S. mails. The 
ICC replied, in effect, “that since the law stipulated the railroads should carry 
the mails, other than first class, as a ‘rate’ not exceeding that for railway ex- 
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press matter and since the railroads did not charge Railway Express on a ‘rate’ 
basis for transport services rendered, the technical wording of the law, relieved 
ICC of responsibility.” (See ICC decision 30177 Railroad Rates on Express 
Matter. ) 

The Post Office Department has attempted consistently, and particularly dur 
ing the past 10 years, to obtain the cooperation of the Interstate Commerce 
Commission in the enforcement of this law which is the joint responsibility of 
these two agencies of the Government. 5 

As evidence of the current efforts of the Post Office Department to comply with 
the mandate of Congress, I ask permission of the chairman to file with the sub- 
committee, for the record : 

1. Request of the postmaster General (February 12, 1958) under ICC docket 
No. 32380, for information as to the revenue received by railroad companies from 
the Railway Express Agency and the rates, as ascertained, for services rendered 
in the transportation of express matter, and memorandum in support thereof. 

2. Motion of the Postmaster General (May 15, 1958) under ICC docket No. 
32380, for institution of investigation to comply with the request of the Post- 
master General for information as to the revenue received by railroad com. 
panies from the Railway Express Ageney and the rates, as ascertained, for 
services rendered in the transportation of express matter. 

1 would also ask the chairman’s permission to file for the hearing record, 
statement of Roy C, Frank (general counsel for Parcel Post Association and 
former Solicitor of the Post Office Department), made to the Postal Poliey 
Committee of the U.S. Senate on May 1, 1957. Mr. Frank’s statement outlines 
further details of this particular matter. 

It will be noted that the Interstate Commerce Commission, in its Report 
No, 30177, “Railroad Rates on Express Matter,” July 29, 1949, states, as it has 
continued to subsequently state in effect, that— 

“The transportation of express matter by the railroads is not now and has 
not for many years been performed under any rates or system of rates, If 
an investigation were undertaken by us to determine the amount of express 
matter carried by the railroads for the Express Agency in any given period 
of time upon a space, weight or other basis, and its relation, by units of service 
or otherwise, to the revenue received therefor from the Express Agency, 
the information derived would reflect, or be reportable only as, the results of 
operations in the period selected, and would have no prospective effect or appli- 
cation. The data obtained, even though they should be related to amounts of 
service performed in selected units of service, would not result in an ascertain- 
ment of rates charged by the railroads for service furnished the Express Agency, 

“The request, therefore, for an ascertainment and report of rates received by 
railroads for transportation of express matter and for the entry of an order 
as described in the petition cannot be complied with and is not granted.” 

The Post Office Department, in the February 12, 1958, request of the Post- 
master General under ICC docket No. 32380, referred to earlier in my statement, 
points out (pp. 18, 19, 20) that the Interstate Commerce Commission has the 
information and facilities with which to establish the rate of payment the 
railroads receive for the transport of express matter and, further, outlines a 
formula for such ascertainment. 

Roy C. Frank, in his ‘statement to the Senate Postal Policy Subcommittee, 
similarly negates the Interstate Commerce Commission’s contention, fn the 
following words: 

“Despite the fact that the railroads do not charge the Railway Express 
Agency a fixed rate for the transportation of express matter, revenues attribut- 
able to the different units of comparable service of mail and express matter 
can be determined by the Commission's apportionment techniaue which it exer- 
cises regularly. And, as stated by the Solicitor for the Post Office Department 
in his ‘Brief in Support of the Postmaster General’s Renewed Request for 
Information,’ pp. 21-22, Railroad Rates on Express, 1949, 274 ICC 68: 

“The result will be a determination of (1) the service furnished fo 
express which is also furnished mail: (2) the revenues received by the 
earriers for such service. These two determinations, placed together, will 
constitute a ratio of revenue to service, i.e. a rate for service. It will be 
a rate capable of application to non-first-class mail, being in terms of a 
unit of service common to both.” 

The Interstate Commerce Commission said, in effect, that the action of Con- 
gress in enacting section 557 was one without meaning or effect, an absurd 
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action. This, of course, is an untenable position, and is contrary to the Com- 
mission’s own philosophy * * *. 

The U.S. mails are hauled by the railroads at a compensatory rate set by 
the LCC. That compensatory rate presumably ineludes all charges (direct 
and indirect) plus a reasonable profit. 

If the law of 1916 (U.S.C. 39, sec. 557) were to be enforced, one of two 
things would necessarily happen: (1) either Railway Express payments to 
the railroads would have to be increased so they would be compensatory in 
the same degree ICC makes the Post Office Department pay or (2) the rates 
the Post Office Department pays for the haulage of mails would be reduced 
by about half. 

‘In fiseal year 1957, the Post Office Department paid the railroads $238 million 
for hauling second, third, and fourth class mail. Under the provisions of the 
ynenforced law, the Post Office Department paid twice as much, $119 million 
too much, as need be. Of that $119 million overpayment, $86 million was paid 
by parcel post. Kear in mind that this law has stood, unenferced, for more 
than 40 years. On the basis of the foregoing, an estimate of a $1 billion need- 
less payment by the Federal Government to the railroads would seem to be 
conservative. 

The irony of this situation is that through this large overpayment to the 
railroads, the Government is actually subsidizing Railway Express operations. 
And Railway Express and its railroad owners, through a law they prevailed 
on Congress to enact in 1951, Public Law 199, are crippling the parcel post 
service on which so many of the people of the United States depend. The 
parcel post service, which produces almost 25 percent of all Post Office Depart- 
ment revenue and is required by law to be self-supporting, thus finds a sub- 
stantial part of the revenue it produces being used to hasten its own death. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., December 8, 1958. 

Mr. R. W. LISHMAN, 

Chief Counsel, Special Subcommittee on Legislative Oversight of the Committee 
on Interstate and Foreign Commerce, House Office Building, Washing- 
ton, D.C. 

My Dear Mr. LisHMAN: This will acknowledge receipt of your letter of No- 
vember 28, 1958, with which you enclose a copy of a statement presented by 
Mr. William B. Henderson, executive vice president, Parcel Post Association, 
who requested that it be included in the record of the hearings of the Special 
Subcommittee on Legislative Oversight. You graciously gave me the opportu- 
nity to file any comment with respect thereto with the subcommittee. I do so 
now by reviewing the action of the Commission with respect to this matter for 
the past few years. 

The Railway Mail Pay Act of 1916 reads as follows: 

“The Postmaster General shall, from time to time, request information from 
the Interstate Commerce Commission as to the revenue received by railroad 
companies from express companies for services rendered in the transportation of 
express matter, and may, in his discretion, arrange for the transportation of mail 
matter other than of the first class at rates not exceeding those so ascertained 
and reported to him, and it shall be the duty of railroad companies to carry such 
mail matter at such rates fixed by the Postmaster General? 

Pursuant thereto, the Postmaster General, under date of February 12, 1958, 
requested the Commission for information as to the revenues received by rail- 
road companies from the Railway Express Agency, Inc., and the rates, as ascer- 
tained by the Commission, expressed in units of service for services rendered 
in the transportation of express matter in order that he may, in his discretion, 
arrange for the transportation of other than first-class mail at rates not exceed- 
ing those so ascertained and reported to him. 

For your information, the Commission, on four previous occasions (1919, 
1928, 1949, and 1954), has consistently denied that it has any obligation to per- 
form under that section. The 1949 request, similar to the recent request re- 
ferred to above, was the subject of briefs, oral argument, and a report by the 
Commission in Railroad Rates on Erpress Matter, 274 ICC 683. Therein the en- 
tire Commission, inter alia, found that, in view of the present organization and 
operations. of the Express Agency, section 557, quoted above, did not place upon 
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the Commission a duty or mandate to make an investigation of the operations of 
the railroads and the agency in connection with the transportation of ex 
matter and the revenues theréfrom in order to formulate rates ; that the trang. 
portation of express matter by the railroads had not for many years been per. 
formed under any rates or system of rates; and that the request for ascertain. 
ment and report of the rates received by the railroads and for the entry og an 
order could not “be complied with and is not granted.” 

It was explained in the report that the railroads do not maintain or ¢ha 
rates to be collected from the Agency. As stated therein, subsequent to the en- 
actment of section 557 the method of handling express matter by several ex. 
press companies as principals and carriers under contracts whereby they paiq 
the railroads for their transportation service percentages of gross revenue re. 
ceived from express service, was succeeded by a pooling arrangement, approved 
by the Commission, between a single agency, Railway Express Agency, Ine.,, ang 
the railroads. Under this arrangement the Express Agency was made the agent 
of the railroads to handle express matter and to pay over to each road ag “ey. 
press privilege payments” 85 percent of the revenue from carload traffic earned 
from the movement thereof on its line and its pro rata share of the revenues from 
LCL express traffic, after deducting the expenses and other charges incurred by 
the agency. In the circumstances, the transportation of express matter by the 
railroads is not performed under any system of rates but the railroads receijye 
compensation under a pooling arrangement. 

As set forth in the report, the Commission by order entered March 14, 1959, 
required the Agency to report quarterly and annually to it for the use of the 
Postmaster General, the amount of express privilege payments on carload and 
LCL traffic and the number of car-foot miles of certain registered express space, 
The Postmaster General objected to the order on the ground that it would not 
enable him or the Commission to carry out the mandate of section 557. The 
order was revoked on March 10, 1955, when it appeared that the necessity for 
furnishing the information no longer existed. 

Subsequently, in the next general mail pay proceeding, substantially the same 
request was made. In its decision of March 15, 1954, the Commission denied 
the request. In its denial the Commission noted that no additional facts or 
argument in support thereof had been presented and that there was nothing to 
warrant further consideration to determine whether it should make any different 
findings or conclusions (292 I1.C.C. 101, 102). 

In connection with his last request, the Postmaster General alleges that the 
duty of the Commission under section 557 was not discharged by furnishing 
the type of information previously supplied and that the requirements of the 
section will not be satisfied by anything less than full compliance with his re 
quest and that “the Commission will be in dereliction of its mandatory duty if 
it fails to comply with the request now tendered.” 

Since the request of the Postmaster General and the arguments advanced in 
support of that request did not present any new or different matters or con- 
siderations not presented in connection within the prior requests under section 
557, the request was denied. 

I trust that the foregoing fully explains the Commission’s position with re 
spect to the legislation above referred to, and wish to thank you for the oppor- 
tunity of replying to Mr. Henderson. 

Sincerely yours, 


Howarp Freas, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., December 22, 1958. 
Hon. OREN HArzIs, 
Chairman, Special Subcommittee on Legislative Oversight, Interstate and 
Foreign Commerce Committee, House of Representatives, Washington, D.0. 


DEAR CONGRESSMAN Harris: During the course of the hearings of your com- 
mittee, questions were raised in connection with quiz shows as to the adequacy 
of the Communications Act over programing and possible need of additional 
legislation (p. 122-124, 131, 136 of Sept. 24 hearings). Our witness for these 
hearings, John L. FitzGerald, General Counsel, indicated that the subject would 
receive consideration. 

As you pointed out, the Commission is prohibited from exercising censorship 
over licensees (p. 183). In practice the Commission has not exercised censor 
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ship over particular programs but rather has looked to the overall operations 
of a station to see if those operations are in the public interest. Recently the 
U.S. court of appeals for the district circuit announced that if a licensee should 
«# * * in the future fall short of the rules and regulations of the Commission 
in regard to proper programing, the Commission may always review the matter 
in a renewal proceeding or otherwise.” James A. Noe v. FCC, case #14064, 
16, 1958. 
In addition, for some time this Commission has had an arrangement with the 
Trade Commission whereby the FTC advises us of questionable advertis- 
ing proadcast over radio and television stations. These arrangements are set 
forth in the attached Public Notice dated February 21, 1957. 
We hope this adequately covers this point. 
Sincerely yours, 
JOHN C. DoERFER, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 
FEBRUARY 21, 1957. 


[satisoN BETWEEN FCC anv FTC RELATING TO FALSE AND MISLEADING RapIo 
AND TV ADVERTISING 


The Federal Communications Commission has consistently held that the 
selection and presentation of program material, including advertising, is the 
responsibility of the broadcast station licensee, subject to its statutory obligation 
to operate in the public interest. In fulfilling this obligation, a broadcast station 
is expected to exercise reasonable care and prudence with respect to advertising 
copy in order to assure that no material is broadcast which will deceive or 
mislead the public. It has been the practice of the FCC to advise broadcast sta- 
tions of complaints received by the FCC concerning instances of deceptive ad- 
yertising alleged to have been broadcast by particular stations. In following this 
procedure, the FCC does not attempt to determine the merits of the complaints. 

Where a finding has been made by an authoritative body such as the Federal 
Trade Commission that particular advertising matter is deceptive, the continued 
broadcasting by station licensees of advertising material found to be deceptive 
by the FTC would raise serious questions as to whether such stations are op- 
erating in the public interest. Accordingly, in order to permit the FCC to apprise 
broadcast stations of advertising which may be, or has been found to be false 
and misleading, a cooperative arrangement has been arrived at whereby the 
FTC will advise the FCC of questionable advertising broadcast over radio and 
television stations. Thus, where a representation or statement disseminated by 
radio or television forms the basis or partial basis for the issuance by the FTC 
of a complaint, an order to cease and desist (including initial decisions) or 
acceptance of a stipulation, the FCC will be provided with a copy of such 
documents together with the call letters and locations of the stations which 
broadcast the questioned representations. The FCC proposes to communicate 
the above information to the stations involved in order that such stations 
may be fully informed in the matters and be in a position to consider taking 
action consistent with their operation in the public interest. 

Consistent with the above, licensees should not rely solely on the action 
or inaction of the Federal Trade Commission, nor should they suspend their 
own continuing efforts in determining the suitability of advertising material to 
be broadcast over their facilities. Thus, advertising similar to that found to 
have been deceptive should raise questions on the part of broadcast stations as 
to the propriety of such material. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., December 4, 1958. 
Hon. OxEN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, House Interstate and 
Foreign Commerce Committee, Washington, D.C. 

Deak Mz. CuarrMan: This is to advise the Legislative Oversight Subcommit- 
tee of the House Interstate and Foreign Commerce Committee of the actions 
taken by the Commission to this date with respect to television proceedings in- 
quired into in testimony taken before the subcommittee. 


32090—60—pt. 1425 
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1. In the light of the testimony taken before the subcommittee, the Commisgioy 
instructed its General Counsel to move the court of appeals to remand the 
Miami channel 10 proceeding, then on appeal, to the Commission for further 
proceedings. The motion was filed on March 13, 1958, and the proceeding was 
returned to the Commission for further hearing upon issues spcified by the 
court of appeals. 

The type of hearing involved being one of first impression, the Commission 
decided to designate this matter for a further hearing before a presiding hearing 
officer not in the Commission’s regular employ. Judge Horace Stern, retireg 
chief justice of the Supreme Court of Pennsylvania, was qualified by the Ciyj 
Service Commission as a Federal hearing examiner, and thereafter was ap. 
pointed by the FCC to preside over the further proceedings. 

The hearing has been held, the record was closed on October 14, 1958, and pro- 
posed findings, conclusions and supporting briefs were filed by all parties op 
November 10, 1958 (including the Department of Justice, which intervened as 
amicus curiae pursuant to the suggestions of the court of appeals). Oral argy. 
ment was heard by Judge Stern on November 17, 1958, and his initial decision, 
copy of which is attached was released December 1, 1958. Under the Commis. 
sion’s rules, exceptions to the initial decision may thereafter be filed by the 
parties and oral argument thereon requested before the Commission before 
final decision is issued. 

2. On July 31, 1958, the U. 8S. court of appeals remanded the Boston channel 
5 proceeding for further evidentiary hearing on matters arising from testimony 
before the subcommittee. With notice to the parties, the Commission has since 
that date, in accordance with the court’s mandate, reported to the court the need 
for preliminary investigation and the expectation that a hearing would be desig- 
nated in December. The Commission on December 4, 1958, designated this 
matter for further hearing before Judge Stern as presiding officer upon the 
issues specified by the court. 

3. Coincident with the above, the Commission has given its staff further di- 
rections in relation to future Commission action dealing with the testimony 
developed by the subcommittee. 

4. The staff was directed on July 30, 1958, to review the complete transcript 
of the subcommittee hearings and the pertinent Commission files, and thereafter 
submit a report and analysis to the Commission on the basis whereof the Com- 
mission would take such action as it deemed appropriate. Substantial progress 
has been made on this task. Some delay has been encountered by the need for 
interim action with respect to individual cases, as elsewhere referred to in this 
memorandum. 

5. The General Counsel was directed to bring to the attention of the US. 
Court of Appeals for the District of Columbia Circuit, or to the attention of 
the Supreme Court of the United States, as the case might be, in any pending 
proceeding on appeal, references to the testimony before the subcommittee, if 
any, pertinent thereto. Such references have been made in the following cases, 
with the suggestion that decision by the court on the issues before it under the 
pending appeals would not foreclose subsequent further proceedings, as appro- 
priate, pertinent to the referenced matters. 

(a) Charlotte, channel 9: The court of appeals affirmed the Commission's 
decision on October 2, 1958. The Commission will take such further action as 
appears appropriate, following the staff study pursuant to paragraph 4. 

(b) Orlando, channel 9: On October 2, 1958, the Commission issued a notice 
of inquiry announcing that it was instituting the same, that it would report the 
results thereof, and that it would thereafter take such further action as appeared 
appropriate. The Supreme Court on October 27, 1958, vacated the order of the 
court of appeals and remanded the proceeding for such action as the court may 
deem appropriate. In the light of the Supreme Court’s remand, the Commission 
is holding its inquiry in abeyance pending action by the court of appeals. 

(c) Springfield-St. Louis rulemaking proceeding, channels 2 and 36 (Sanga- 
mon Valley TV Corp. v. United States, case No. 235): The Supreme Court on 
October 20, 1958, vacated the order of the court of appeals and remanded the 
proceeding for such action as the court may deem appropriate. All parties have 
moved the court of appeals for permission to file briefs and submit oral argu- 
ment. The Commission’s motion directed attention to the differences in statu- 


tory provisions and procedures governing rulemaking proceedings and adjudica- 
tory hearings. 
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6. Peoria-Moline rulemaking proceeding, channels 8, 25, and 31. (WIRL Tele- 
vision UO. V- United States, case No. 242): The Supreme Court on October 20, 
1958, (citing Sangamon 5e ,above) vacated the order of the court of appeals and 
remanded the proceeding for such action as the court may deem appropriate. 
All parties, including the Commission, have moved the court of appeais for per- 
mission to file briefs and have a further oral argument. 

By direction of the Commission. ' 

JOHN C. DoERFER, Chairman. 


Public Notice B 66424 
December 1, 1958 


Report No. 1543 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 
ACTION IN DOCKET CASES 


InitiaL DecIsION OF HEARING EXAMINER STERN IN M1AMI TV CHANNEL 10 
REMAND PROCEEDING 


Judge Horace Stern, as special hearing examiner designated by the Com- 
mission, issued his initial decision on issues in the Miami channel 10 television 
proceeding (dockets 9321, et al.) which was remanded to the Commission on 
April 17, 1958, by the U.S. Court of Appeals for the District of Columbia. The 
initial decision looks toward revoking and setting aside the Commission’s 
February 7, 1957, grant of the construction permit for channel 10 to Public 
Service. Television, Inc., with further proceedings to be held by the Commission. 

Judge Stern made the following findings of fact : 

“7, Arthur Frank Katzentine, on behalf of the applicant, WKAT, Inc., of 
which he was the owner, and through his emissaries Ben H. Fuqua, Perrine 
Palmer, Jr., and Jerry W. Carter, and aided by Senators Kefauver, Holland, and 
Smathers, attempted improperly, by private interviews and otherwise and not 
by the recognized and public processes of adjudication, to influence Commis- 
sioner Mack with respect to the proceedings which resulted in the award of 
the construction permit for channel 10, Miami, in order to induce him to favor 
and vote for WKAT, Inc., in the final decision. 

“2 National Airlines, Inc., on behalf of the applicant, Public Service Tele- 
vision, Inc., of which it was the owner, through its emissary, Thurman A. 
Whiteside, attempted improperly, by private interviews and otherwise and not 
by the recognized and public processes of adjudication, to influence Commis- 
sioner Mack with respect to the proceedings which resulted in the award of the 
construction permit for channel 10, Miami, in order to induce him to favor and 
yote for Public Service Television, Inc., in the final decision. 

“3. North Dade Video, Inc., desiring to enlist the aid of Senators and Con- 
gressmen in obtaining for it the award of the construction permit for channel 
10, Miami, a method which would have been improper for that purpose and not 
in accordance with the recognized and public processes of adjudication, employed 
for that purpose Robert F. Jones, but there is no evidence that anything im- 
proper was actually done by Jones in that regard. He did, however, commit an 
indiscreet and imprudent act in that he sent to Commissioner Craven a brief of 
argument in favor of North Dade Video, Inc., at a time after the final decision 
had been handed down but before petitions for rehearing subsequently filed 
by North Dade Video and L. B. Wilson had been acted on by the Commission. 
Commissioner Craven, however, had told Jones that he did not intend to par- 
ticipate in the proceedings and he did not in fact participate or vote in con- 
nection with the consideration or dismissal of those petitions. 

“4. The pressures exerted on Commissioner Mack as aforesaid were the more 
difficult of resistance on his part because of the fact that they were exerted by 
close friends, political sponsors, and, in the case of Whiteside, by one who, from 
time to time through many years, had made and was continuing to make loans 
to him of considerable sums of money and also substantial gifts, some of them 
after Mack had become a member of the Federal Communications Commission 
and while the decision in the channel 10, Miami, case was pending. 

“5. National Airlines, Inc., Public Service Television, Inc., and WKAT, Inc., 
directly or indirectly secured, aided, confirmed, ratified, and knew of the im- 
proprieties committed by their respective emissaries. 
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“6. Commissioner Mack, by reason of the facts thus stated, was reng 
wholly unable to participate and vote with freedom and impartiality in the Said 
proceedings. 

“7. Commissioner Mack did participate in the said proceedings and diq vote 
in the final decision in favor of the award of the construction permit to Publi 
Service Television, Inc.” , 

He made the following conclusions of law : 

“1. Commissioner Mack should have disqualified himself from participating 
and from voting in the proceedings which resulted in the award of the con- 
struction permit for channel 10, Miami. 

“2. Commissioner Mack not having disqualified himself, and whether or not 
his vote in the final decision was decisive, the award of the construction permit 
for channel 10, Miami, is voidable, and should be revoked and set aside because 
the applicants did not have a hearing before an impartial tribunal but one in 
which a member of the Federal Communications Commission had been subjected 
to improper influence, and, under such circumstances, his influence ip turn 
upon the other members of the Commission cannot be measured and determined 

“3. None of the applicants in these proceedings is automatically disqualifieg 
to receive a grant of its application but, while not of an absolutely disqualify. 
ing character, the improper conduct of applicants as hereinbefore stated reflects 
adversely upon such applicants from a comparative standpoint and accordi 
must be considered by the Commission, along with all other relevant fa 
as weighing against them, to the extent determined as to each such applicant 
in connection with any award of the construction permit that may hereafter 
be made. 

“Accordingly, it is Ordered, this Ist day of December 1958, that, unless an 
appeal to the Commission from this initial decision is taken by any of the parties 
or the Commission reviews the initial decision on its own motion in accordance 
with the provisions of section 1.153 of the rules, the grant of the construction 
permit for channel 10, Miami, is hereby revoked and set aside; further proceed. 
ings to be had by the Commission on its order.” 


SECURITIES AND EXCHANGE COMMISSION, 


Washington, D.C., December 16, 1958, 
Rosert W. LISHMAN, Hsgq., 


Chief Counsel, Subcommittee on Legislative Oversight, 
House Committee on Interstate and Foreign Commerce, Washington, D.C. 


Deak Mr. LisHMAN: Attached is a memorandum which the Commission has 
prepared covering its views concerning the adequacy of the Investment Advisers 
Act with respect to the situation disclosed in the Crowell-Collier matter relating 
to the value line. 

If additional copies of this memorandum are desired, please let us know. 

Very truly yours, 
DANIEL J. McCAULey, Jr., 
Associate General Counsel. 


MEMORANDUM FOR SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


At the hearing before the subcommittee on September 17, 1958, Mr. Robert W. 
Lishman, counsel to the subcommittee, requested the Commission to “submit 
its views to the subcommittee concerning the adequacy of the Investment Advisers 
Act with respect to the situation disclosed in the Crowell-Collier matter relating 
to the value line.” This memorandum is submitted in response to that request. 

It appears from questions asked by Mr. Lishman, commencing at page 3754 
of the report of proceedings before the subcommittee on September 17, that the 
eoncern of the subcommittee with respect to the situation arose from the fact 
that in May 1956 value line special situations fund agreed to purchase $200,000 
principal amount of 5 percent convertible debentures of Crowell-Collier Publish- 
ing Co. and warrants to purchase 15,000 shares of common stock of Crowell- 
Collier Publishing Co. as related to the fact that the value line investment survey, 
published by Arnold Bernhard & Co., Inc., a registered investment adviser, had 
both prior and subsequent to such purchase by value line special situations fund, 
published to its subscribers ratings and reports of a generally favorable nature 
with regard to the stock of Crowell-Collier Publishing Co. 
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1. The facts of the situation 


(a) The corporate entities and their relationships—Arnold Bernhard & Co., 
Inc., is a Delaware corporation, organized in 1946 as the successor to a business 
conducted by Arnold Bernhard as a sole proprietorship. The proprietorship, or 
the successor corporation, have been registered as investiment advisers pursuant 
to the Investment Advisers Act of 1940 since the effective date of that statute. 
Mr. Arnold Bernhard and members of his family are reported to own all of the 
outstanding stock of Arnold Bernhard & Co., Inc. P 

Arnold Bernhard & Co., Inc., publishes the value line investment survey, an 
investment advisory publication, and also acts as investment adviser to three 

management investment companies registered under the Investment 
Company Act of 1940, and generally known as the “value line fund,” “value 
line income fund,” and “value line special situations fund.” 

The Value Line Special Situations Fund, Inc., (the fund) is a Delaware cor- 
poration organized on March 29, 1956, and is engaged in the continuous offering 
of redeemable shares of its stock to the public and in investing and reinvesting 
in securities in essentially the same manner as other so-called mutual funds. 
It is its stated investment policy to invest in so-called special situations, which 
it defines as a security of a company as to which a development applying par- 
ticularly to that company has happened or is expected to happen which in the 
opinion of the fund’s managers will, for reasons unrelated to general business 
conditions, cause the security within an estimable period of time to attain market 
recognition according the security a higher value, regardless of the movement of 
the market as a whole. 

Arnold Bernhard & Co. Inc. caused the organization of the fund and provided 
the major part of the initial capital of $151,000 which it required to commence 
business. In the initial public offering made in May 1956, the fund raised over 
$7 million and thereafter the investment of Arnold Bernhard & Co. Ine. in the 
fund has amounted to less than 1.5 percent of the outstanding stock of the fund. 
Arnold Bernhard is president and a director of the fund and together with the 
other officers and directors of the fund owns less than 0.15 percent of the total 
shares outstanding. 

Arnold Bernhard & Co. Inc. acts as investment adviser to the fund pursuant 
toa management and investment adviser contract dated April 17, 1956, which, 
in accordance with the Investment Company Act of 1940, is subject to, and has 
received, the approval of the stockholders of the fund. This contract requires 
Arnold Bernhard & Co. Inc. to supervise the investments of the fund and to 
furnish it with investment research and advice. For its services Arnold Bern- 
hard & Co. Inc. receives for each quarter of the fund’s fiscal year a fee in the 
amount of three-sixteenth of 1 percent of the average net asset value of the 
fund for such quarter. 

(b) The transactions in question.—The circumstances surrounding the pur- 
chase by the fund of convertible debentures and warrants of Crowell-Collier 
Publishing Co. are described on pages 38 and 39 of the report to the Commission 
of the Division of Corporation Finance and the Division of Trading and Bx- 
changes dated July 3, 1957, a copy of which was received for the files of the 
subcommittee on September 17, 1958, and it is therefore not deemed necessary 
to repeat them here. 

The determination to purchase was made on May 29, 1956, and the debentures 
were acquired by the fund shortly thereafter. 

The Value Line Investment Survey, published by Arnold Bernhard & Co. Ine., 
issues to its subscribers reports at quarterly intervals with regard to each of 
approximately 700 issues of securities. The stock of Crowell-Collier Publish- 
ing Co, has been included in this list, according to testimony of Mr. Bernhard, 
atleast since 1951. Copies of certain of these reports were received as an exhibit 
for the files of the subcommittee on September 17, 1958, and consequently it is 
not deemed necessary to describe them in any detail here. The report for June 
6, 1955, concluded that the stock of Crowell-Collier was underpriced, as does 
the report in September and December of 1955. In the report for March 1956 
it was classified as “especially underpriced,” in June 1956 as “fairly priced” 
and in September 1956 as “fairly priced.” Probably the most favorable of the 
reports was the supplemental report issued on December 24, 1956. 

The reports of the Value Line Survey issued after May 1956 with respect to 
Crowell-Collier did not disclose that the fund owned Crowell-Collier debentures. 
This ownership, however, was disclosed in a registration statement under the 
Securities Act of 1933 filed by the fund on July 20, 1956, and in the prospectus 
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dated August 15, 1956, used by the fund for a public offering of its Shares, as 
well as in subsequent prospectuses and reports to stockholders issued by the 
fund. According to the report to stockholders as of June 30, 1958, the Crowep. 
Collier debentures and warrants were still held by the fund. 

(c) Discussion of the facts.—Questions asked by Mr. Lishman at the Septem. 
ber 17, 1958, hearing before the subcommittee indicate concern with the Dos: 
sibility that an investment adviser might recommend to the public Securities 
in which he or his affiliates have an undisclosed but substantial interest, ang 
presumably with respect to the attendant possibility that the advice which such 
an adviser gives to his clients might not be unbiased and might be motivated 
by a desire to profit from an increase in the price of the security, brought 
about by his own favorable recommendations. 

The possible conflict of interest and breach of fiduciary duty involved in. syeh 
a situation is a source of serious concern to the Commission. It is not believed, 
however, that the situation involving the fund and Arnold Bernhard & Co, Ine, 
necessarily presents such a case. As indicated above, Arnold Bernhard & Gp, 
Inc. owns less than 1.5 percent of the stock of the fund, and Crowell-Collier 
securities amounted, after the initial public offering by the fund in May 1956, 
to less than 4 percent of the assets of the fund. The direct profit that Arnold 
Bernhard & Co. Inc. could derive thorugh its interest in the found from ap 
increase in the price of Crowell-Collier securities would not, under these gir. 
cumstances, appear to be a very significant factor. 

The problem presented by the situation here involved probably exists in eyery 
case where an investment adviser to a mutual fund also renders investment ad- 
vice to the public. Such situations are not uncommon. It is logical to sup. 
pose that such an adviser will recommend the same securities to its public cus. 
tomers and to the fund. Disclosure by the investment adviser to his public 
customers that the fund which he advises had also purchased the securities 
recommended would not, under these circumstances, appear to be very material, 
since it is to be anticipated, and furthermore, a disclosure that such purchases 
had been made by such funds might be misinterpreted by some public customers 
as a further recommendation or endorsement of the securities. 

The foregoing is not to say that the possibility of a conflict of interest be- 
tween an investment adviser and his customers arising from his undisclosed 
personal interest in the securities he recommends is not a serious and significant 
one. It will be discussed in the light of the Investment Advisers Act of 1940 
below. 


2. The Investment Advisers Act of 1940 


The Investment Advisers Act of 1940 was enacted by Congress for the stated 
reason that investment advisers are of national concern. It requires registra- 
tion of investment advisers doing business by use of the mails or in interstate 
commerce, with specified exceptions, and requires that they furnish in their 
applications for registration such information as the Commission may prescribe 
with regard to the location of their offices, the names and addresses of the 
managers and their education and business affiliations, the nature of the business 
and the basis for compensation, the nature and scope of any discretionary 
authority with respect to clients’ funds and accounts, and criminal convictions 
and injunctions to which managerial personnel are subject. The Commission 
may require such advisers to keep this information up to date. 

The Commission may revoke the registration of an investment adviser only 
for falsification of applications or report, or by reason of specified criminal 
convictions or injunctive decrees of courts of competent jurisdiction. Section 
206 of the act prohibits registered investment advisers from employing devices 
or artifices to defraud clients or prospective clients, engaging in transactions, 
practices or courses of business which operate as a fraud or deceit on clients 
or prospective clients, and engaging in certain transactions in securities with 
clients without disclosure to the client and without the consent of the client 
to the transaction. 

The act also prohibits investment advisory contracts which provide for com- 
pensation on the basis of a share of capital gains or the assignment of a contract 
without a client’s consent, provision is made for investigations by the Commission 
when it appears to the Commission that the act has been, or is about to be, 
violated, injunctive proceedings in Federal courts are authorized and criminal 
penalties for violations are provided. 
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If an investment adviser recommends to his clients the purchase of securities 
in which he has, directly or indirectly, an interest sufficiently substantial to in- 
fluence the integrity of his advice, without disclosing to his clients the existence 
of such interest, such conduct might violate the antifraud provisions of the In- 
yestment Advisers Act contained in section 206 thereof. We know, however, of 
no case so holding. ! er 

The rulemaking and administrative provisions of the Investment Advisers 
Act are, however, inadequate to permit the Commission to provide the public 
with sufficient protection against fraudulent or improper practices by investment 
advisers. ‘There are three principal deficiencies in the statute from the enforce- 
ment viewpoint : 

1. The Commission has no power to require investment advisers to keep or 
maintain any books or records, or to inspect any books or records which invest- 
ment advisers may keep, unless it has been made to appear that a violation has 
peen or is about to occur so as to invoke the investigatory power. The power to 
require the keeping of books and records and to inspect such records is provided 
jn section 17(a) of the Securities Exchange Act of 1934 with respect to brokers 
and dealers and is of great value in the enforcement of that act. Thus with 
respect to the situation of concern to the subcommittee, the Commission, under 
the present statute, would not be entitled to require investment advisers to keep 
any records showing securities in which they had an interest, or to inspect such 
records. The absence of records and power to examine them, makes it ex- 
tremely difficult to detect not only a situation such as this, but other, and per- 
haps more glaring, violations of the fraud provisions of the Investment Advisers 
Act, such as the receipt of compensation from some interested source for the 
making of recommendations. 

2. The Commission has no power under the Investment Advisers Act, com- 
parable to that provided in section 15(c)(2) of the Securities Exchange Act, 
authorizing it by rules and regulations, to make more specific the general anti- 
fraud provisions of section 206 of the Investment Advisers Act. Section 15(¢) (2) 
of the Securities Exchange Act of 1934 authorizes the Commission, by rules and 
regulations, to define and prescribe means reasonably designed to prevent fraudu- 
lent, deceptive or manipulative acts or practices. Under this section and the 
comparable provisions of Section 15(c)(1) of that act, the Commission has 
adopted 13 rules defining and prohibiting certain fraudulent or manipulative 
practices. These include two rules, rule 15c1—5 and rule 15c1-—6, which re- 
quire brokers and dealers to disclose to customers in connection with transactions 
in securities, certain situations which may give rise to a conflict of interest be- 
tween the broker-dealer and the customer, including personal interest by broker- 
dealer in the distribution of securities where the broker-dealer purports to be 
acting in the interests of the customer. No power to adopt rules of this nature 
was granted by the Investment Advisers Act of 1940. 

3. The grounds upon which the Commission may revoke or deny the registra- 
tion of an investment adviser under section 203(d) of the Investment Advisers 
Act of 1940 are limited to false statements in the application, criminal convic- 
tions and injunctions. This is much more limited than the corresponding pro- 
visions of the Securities Exchange Act of 1934. With respect to brokers and 
dealers, that statute, in addition, authorizes disciplinary action based upon wil- 
ful violations of the Securities Act or the Securities Exchange Act. The in- 
ability to take disciplinary action against an investment adviser who has wil- 
fully violated the law, without prior successful court proceedings, impairs the 
Commission’s ability to enforce the statute and to eliminate violators of law 
from the industry. Thus if a wilful violation is discovered but the passage of 
time has eliminated equity for an injunctive action, and the case is not of a 
criminal nature, then no disciplinary action under the Investment Advisors Act 
is possible. Such situations not uncommonly arise. If a broker-dealer is in- 
volved, the Securities Exchange Act of 1934 would permit disciplinary action 
under these circumstances. 

The foregoing, and other defects in the Investment Advisers Act, were sought 
to be cured as a part of the Commission’s legislative program presented to the 
85th Congress. Proposals to strengthen the Investment Advisers Act in this 
regard were included in H.R. 9330 introduced in the 85th Congress by Chairman 
Harris on August 16, 1957. Enactment of such legislation would materially 
strengthen the Commission’s ability to deal with fraudulent or improper prac- 
tices by investment advisers. 
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Mr. Lisuman. Under date of December 10, 1958, Mr. Robert I, 
Werner, a vice president and general attorney of RCA, transmitted to 
the chairman of the subcommittee an unverified statement purporti 
to answer various charges relating to RCA’s patent practices ag qj. 
legedly made in the course of hearings before the subcommittee by 
a former patent adviser to the Federal Communications Commission, 

The chairman advised Mr. Lishman that Mr. Werner, who requested 
the insertion of this statement on behalf of RCA in the record, would 
get in touch with Mr. Lishman prior to January 3, 1959. 

The statement contains an attack upon the testimony of one of the 
subcommittee’s witnesses, Mr. William H. Bauer, a former FCC patent 
adviser. 

Mr. Bauer testified before the subcommittee at its hearings on April 
23 and 24, 1958. His testimony dealt with the need for a rule in the 
Federal Communications Commission concerning disclosure of patents 
covering the manufacture and sale of broadcast transmitting and re- 
ceiving equipment and the necessity in the public interest that the FCC 
should take steps to make certain that its technical standards on trang. 
mitting and receiving equipment are not tied into the patents owned 
or controlled by any particular company. 

Mr. Werner’s statement on behalf of RCA attacks the testimony and 
the integrity of the witness Bauer. 

The purpose of having Mr. Werner confer with Mr. Lishman as to 
whether or not this RCA statement should be included in the record 
was to arrive at an agreement as to what portions of the statement at- 
tacking Mr. Bauer’s veracity could be modified or deleted. 

It is recognized that RCA is fully entitled, as is any other person 
or company sonar whom testimony has been received, to present 
its side of the case to the subcommittee. However, when such presen- 
tation of views is in a statement submitted after the close of public 
hearings and 8 months after the reception of the testimony attacked, 
it would seem that such statement should be received for the files of 
the subcommittee and not for printing in the record of hearings. 

(Subsequently RCA submitted a revised letter which was included 
in the printed record on patents.) 

There should also be included in the record a statement eight pages 
in length showing the date, volume number and short title and wit- 
nesses of each hearing held by the subcommittee since October 17, 
1957, to and including November 26, 1958. 

(The documents referred to follow :) 


Public hearings held by Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce 





Date Volume Short title Witnesses 
No. 
195 
66 TE ..ceecctpnne 1 | Right of access to CAB files (con- | James R. Durfee, Chairman, OAB, 
cluded). 
1958 
Btebs Sisk. Adecses 1 Saat survey—CAB (to be con- | James R. Durfee, 
tinued). 
eet Cad 1 General survey—ICC (concluded) _.| Howard C. Freas, Chairman, ICC. 
Bibi te } 1 | General survey—F TC (conciuded)..| John W. Gwynne, Chairman, FTC. 
1 


General survey—F PC (coneluded)-- some K. Kuykendall, Chairman, 
Jan. 20............ 1! General survey—FCO-_-...........- John C. Doerfer, Chairman, FCC. 


public 


Jan. 30- 
Feb. 3- 


Feb. 4- 
Feb. 5. 
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public hearings held by Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce—Continued 


| ~<a 


ee eee ee ee ee 


mS 





Date Volume Short title Witnesses 
]- No. 
'y Se . 
n Jen. 90..---- aikeus 1 | General survey—SEC (to be con- Edward N. Gadsby, Chairman, 
tinued). SEC. 
yi ; Eh tues 1 | Conduct of Commissioners, FCC | Oliver Eastland, Frank U. Fletcher, 
Fem e-<s-< (to be continued). Robert K. Richards, Harold E 


Qa 


Fellows, Baron I. Shacklette, John 
C. Doerfer; Joseph Campbell, 
Comptroller General, United 





e States. 
| Te FCC—Conduct of Commissioners | John C. Doerfer, Chairman, FCC. 
nt Feb, $------~ (to be continued). 
BN iio ss2hesd--..ass hese. a OT ae ee Lee OS a 8s John C. Doerfer, Robert T. Bartley, 
. Feb, 9--------- Baron I, Shacklette, Rosel H. 
il Hyde, Robert E. Lee, T. A. M. 
Craven, Frederick W. Ford; John 
aes Dean, assistant to Mack; Richard 
t A. Mack. 
8 ts Testimony of Dr. Bernard Schwartz | Dr. Bernard Schwartz. 
Q- ra (to be continued). 
EE, jacen-|osone-—-ie Testimony of Dr. Schwartz. ---.-.--- 
C ; Re. 1. enauceans- FCC—Conduct of Commissioners | Herbert Sharfman, Robert H. Ander- 
s eee (to be continued). son, Paul R. Scott. 
e SIS. .....1--------+-|sss0- ee a Ok A. Frank Katzentine. 
d Ph hs OL i has oe Be Re kee aha oe A Frank Katzentine, Perrine Palmer, 
, Feb. 20 Jr 
Ben H. Fuqua, Jerry W. Carter. 
d Thurman A, Whiteside. 
\ Do. 
j Do. 
Richard A. Mack. 


— nn een 


Mar. 
Mar. 


Mar. 18 














Do. 
G. T. Baker, 
G. + Baker, Alexander Hardy. 
0. 
(Brief session.) 
did not appear. 
Richard A. Mack, 
Whiteside. 
Thurman A, Whiteside, Alfred I. 
Barton, Frank Miller, Sr., A. 
Frank Katzentine. 
A. Frank Katzentine. 
G. Gordon Moore, Downey Rice. 
Harry McDonald, John 8. Knight, 
Lou Peller, Harry Platkin. 
H. Earl Barber. 
Milton D. Hill. 
Paul A. Porter. 
Rosel H. Hyde. 
Do. 
Rosel H. Hyde, Robert T. Bartley. 


Witness Whiteside 


Thurman A, 











BN Mies nn --|o~ wb nies MOO. ~~ enneesonstndanecacneseeaces [ 
a5 i __| FCC—Conduct of Commissioners._| Robert E. Lee, T. A. M. Craven, 
| Frederick W. Ford, Edward M. 
t- | _ Webster, John C. Doerfer. 
~ a a FCC—Conduct of Commissioners | George C. McConnaughey. 
fy | (to be continued). 
Na sacdensc.ccne FCC—Conduet of Commissioners...| Frieda Hennock. 
NE a5. Sl eneccssee FCC—Patent misuse. -...........-.. William H. Bauer. 
i ticki Rial ickilin invent [steeds OD. iiscibeidddsidbidbiilee wicdilttepbibiled 0. 
I lence lanece enna BRS. 00... whic SL John C, Doerfer. 
i CGS J liciiccens= USD coed codebase Do. . ‘ 
8é i SS eer FCC—Comparative criteria trans- | James P. Radigan, Jr., Robert 8. 
i fers and wages. McMahon. 
' kak chk Mules W588 s > Tacninetis eke ddediingiats Robert 8. McMahon. 
— ee, Bl ott Os. wciwikiet. cdidicheddase : Do. 
: CN iin csi Rcialell ili i al ema Stephen J. Angland. 
j i. occa de Si ee Do. 
a so loose ccc nes FCC—Comparative criteria, etc. ...| Herman Cohen, Richard S. Cohen, 
— . Gordon Sherman. 
Ce ot) ol. lise cea BE cae Stephen J. Angland. 
Ne  ckeke (Boston) FCC, FTC, SEC_---.---- Francis X. McLaughlin, Alfred 
B Johnson, Samuel Beck, John A. 
Canavan, Winthrop R. Seudder, 
Mildred Paperman. 
es heise (Boston) FCC, FTC, SEC_-----.--- Mildred Paperman, Robert Choate, 
Wm. Davis Taylor, John Taylor, 
C. | George Ackerman, 
C. } June 9. ..........- isculuské. | FCC—Comparative...............-.- Harry Tenenbaum. 
in, June 10........- ee. ux chil FTC, SEC matters. ...........---.- | Mildred Paperman. 
ed cae MOD, S52; ie wale Me heeded eas Harry Tenenbaum, Paul E. Pelta- 
son. 
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Publie hearings held by Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce—Continued 


| — 














Date Volume Short title Witnesses 
No. | 
Sth 1925+ SE esti: FTC—SEC matters_.......--.-..---| Francis X. McLaughlin, Robert 7 
Secrest, Harvey H, Hannah, 
Charles F. Canavan, Edward F 
Howrey. ; 
Fame VE EAE be et os Pia—Seeo. matters................. Sherman Adams, Edward Proctor 
Mildred Paperman, Henry R’ 
Tracy. = 
PORES. ace aes es ced i ck ct Nee aw aa en Edward N. Gadsby, Byron Wood. 
| side, Daniel McCauley, Irving 
| Pollack. 
June 25_..-...2.-- fas be etal sts WO. asaasesnsasenasascesssesscs~ | J. Sinclair Armstrong, Baldwin 
Bane. 
June 26_...----- re -| SEC—FTC matters.......-..-...-- John Fox. 
SUG 2. hi 5-258. 5 feel PCL NO Eat  asish at ~thewiete dente Do. 
June 30__._.---- | Jz ewesee.t PS oka i, ia waa Maeae cook aint Do. 
Uy Bi 8 Ftd ea ee | Bernard Goldfine. 
SUT Bennonnseer fase 222 ae SS Ln Oe Do. 
PU Csi awed .-d0.....--------------.-----.-.-.-| Roger Robb, attorney for Bernard 
| Goldfine. 
SUIS... Jos. eG: USHER... SIMU. 2k ee. Bernard Goldfine, H. Maxwell Gold- 
fine. 
SUE IO 8 wvasibe vena ekeds OD FW bo bata cnieecinbamaimiadbke Do. 
FSP Bi Sis tet PiUl it CO Rabbabdadccdcondweboctsice | Bernard Goldfine. 
July 16.45... do ee a ee -| Bernard Goldfine, Mildred Paper- 
| |} man. 
July 36... sb eR rie on ee bolas | Bernard Goldfine. 
July 17_... we lansadentenfict nA Oabinaséjesessagonsecs paalaades -| Bernard Goldfine, Mildred Paper. 
| } man. 
Sept: 46: ...... | SEC matters—East Boston Co......| Edward N. Gadsby. 
|}  Crowell-Collier. 
Sept. 17...----- =i | SEC matters—Crowell-Collier _ _____| Do. 
Sept. 18235.4-t 2b. }__........] SEC—Crowell-Collier conclusion; | Do. 
| Boston Post Co.; Code of ethics; | 
Penn-Texas matter; Swiss bank | 





matter. | 
ies FCC—Pittsburgh channel 4 case; | Oliver Eastland. 
sanctions—FCC Act. 


Sept. 23-_..- 





Gent: Bs. S27 Brae FCC— Pittsburgh channel 4 case_. } Do. 
| | FCC—Sanctions—FCC Act____- John Fitzgerald of FCC, Robert 8, 
| | | McMahon. 
Sent, M.u..c5-2 dans ..| FPC—Practices re 50-year licensing | Jerome K. Kuykendall. 
| of hydroelectric power projects. 
Sept e.82 5. Code of ethies for Federal regulatory | Donald G. Beeler, F. Cleveland 


| agencies. Hedrick, Valentine B. Deale, Jr,, 
Theodore H. Haas, Ruth Smalley. 


Earl F. Reed, Lee W. Eckels. 


Nov. 12 p.m_-_-- ....-.---.| FCC—Completion of Pittsburgh 


channel 4 case and other FCC 


~ 





cece LL 


matters. 

PU OR BI crate aie me nnnns APR ihaieaniebess ices ..| W. Theodore Pierson, Raoul Desver- 
| | nine, Sam Slaughter, Nad Peter- 
| | gon. 

Nov. 13 p.m-_-_-- .| ng FCC—Completion of Pittsburgh | Charles McCabe, George Sutton. 
| channel 4 case and other FCC | 

. matters. : 
Nov. 14a.m_-.- ..do | David Fink, Scott Fink, George 
Sutton, Lee Eckels. 
Nov. 14 p.m-_--- OLE itt caeaies -...--..-----] Warren Baker, John Fitzgerald. 
| FPC—Emergency authorization of | Jerome Kuykendall. 
natural gas pipeline construction. 

Nov. 17.-- FCC—Completion Pittsburgh chan- | Robert L’ Heureux, George MeCon- 

nel 4. naughey. 

Nov. 18 a.m Panel discussion Mr. Ginnane, Mr. Zwerdling, Pro- 

fessor Davis. 

Nov. 18 p.m_---- do___. .--| Mr. Gatchell, Mr. Beelar, Professor 

| Newman. 

Nov. 19 a.m do ....| Mr. Landis, Mr. Cragun, Professor 

Broden. 

Nev: 19: pam. . 2. .dhaman caine BOs icccisocwupuerecs sennsecccsu Mr. Meeker, Professor Byse, Pro- 

fessor Miller, Judge Peck. 

Nov. 20.---- 4 | ICC—Frisco acquisition of control | Howard Freas. 

of Central of Georgia R.R. Co. 
stock. 

Nov. 21.-- ICC—Suspension of rates_...........| Freas, Baker et al. 

Nov. 24 a.m_.- FCC—Completion of Pittsburgh | Wm. Matta, Arthur  Sharfeld, 

| channel 4 case. George Sutton. 

Nov. 24 p.m rocedural matters and examination of | James Durfee, Francis Brown, 

certain cases. M. C. Mulligan, Chan Gurney. 

Nov. 25 a.m au ..| CAB—Examination of certain cases_| James Durfee. 

Nov. 25 p.m_. ted | DS oi siemadaaisk eile —e Do. 

Nov. 26 a.m------| ..| FCC—Completion Pittsburgh chan- | Earl Reed, Lee Eckels, Nad Peter- 
| nel 4, son, George Sutton. 
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Mr. Lisuman. That is all, gentlemen. 

(Whereupon, at 5:20 p.m., the meeting was adjourned.) _ 

(The following letter is included in the record in connection with 
the testimony of Mr. Gordon Sherman on May 28, 1958 (p. 8)): 


Criry OF SPRINGFIELD, ITL., 
June 4, 1958. 
Mr. Gorpon SHERMAN, 
WMAY-TV, Inc., Springfield, Ill. 

Deak Mr. SHERMAN: I am leaving today for a 7-day vacation and will not 
have an opportunity to review this letter before it is mailed to you, but the 
urgency of your oral conversations with me demands that I send it to you 
without waiting for my return. 

You have called and discussed with me the content of my letter dated January 
3, 1958, addressed to Mr. O. J. Keller, president of the Sangamon Valley Tele- 
yision Corp., which letter you advise me was the subject of some discussion 
during your appearance before the House subcommittee investigating the Fed- 
eral Communications Commission. 

I repeat herein the statements I made to you during our recent conversation 
following your return from Washington, 

My letter of January 3, 19558, was written to Mr. Keller after he had per- 
mitted me to review the briefs filed by his counsel appealing the ruling of the 
Federal Communications Commission which took channel 2 from Springfield and 
assigned it to a group in St. Louis that had not formally asked for it. The letter 
was intended as a communication to a gentleman who, as far as I then knew, 
was the only remaining personal litigant who was on the same side that I oc- 
cupied, to wit: The group attempting to keep channel 2 in the Springfield com- 
munity. It was not intended as a formal statement to make before a com- 
mission where every comma and semicolon takes on importance. 

I remain of the same convictions that I had on January 3, 1958, when I wrote 
the letter, but those convictions should be clarified. 

You have referred particularly to the fourth paragraph therein wherein I 
stated : 

“The brief stirs up my anger all over again to think that by hocus-pocus a 
UH operator in St. Louis can wind up with a valuable VHF channel even 
asking for it, and a local organization, after fighting for the valuable VHF 
channel for a period of several years, unexplainably concedes the argument and 
agrees to accept a UHF channel that it could have had on the start and which 
I doubt that it seriously intends to use.” 

You advised me that an implication was made that I believed, by my use of 
the word “hocus-pocus” that you personally or the officials of WMAY-TV were 
a part of some improper transaction. Such is not the case. If I were to state 
my belief at the time I wrote this letter in more precise language, minding 
proper sentence construction at most it would read as follows: 

“The brief stirs up my anger all over again to think that by hocus-pocus a 
UHF operator in St. Louis can sign up with a valuable VHF channel without 
even asking for it. I am also most curious why the local organization WMA Y- 
TV, after fighting for this valuable VHF channel for a period of several years, 
unexplainably concedes the argument and agrees to accepting a UHF channel 
when, according to my understanding, there has always been an extra UHF 
channel available in Springfield. I also doubt that WMAY-TV, surrounded by 
channel 3 in Champaign, channels 4 and 5 in St. Louis, and channel 17 in 
Decatur, has any intention of using the UHF channel assigned to it because I 
seriously doubt that the network would find it practical to make another assign- 
ment in Springfield when the area is already covered by their network programs 
out of these other stations.” 

I did at that time wonder a great deal why you, after having spent so much 
money fighting for channel 2, would not appeal, allowing the loser Sangamon 
Valley Television Corp. to make the last ditch struggle, but I had no knowledge 
of any facts or any supportable grounds to believe that it was anything other 
than a throwing up of the sponge, and perhaps a strong feeling on your part 
based upon facts within your knowledge that the hocus-pocus carried on by 
these St. Louis operators and their friends on the FCC was too much for you. 
I did not intend to imply to Mr. Keller or anyone else that you or your organi- 
zation was any part of this weird transaction that I called hocus-pocus, 
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During our recent conference, just a few days ago, you pointed out te 
later have handed me a copy of the FCC order adopted May 29, 1957, 
the Commission, in item No. 6 of its order, conditioned your having c 
upon your giving up all rights to channel 2. You advised me that your counsel 
interpreted that order to mean that if you were to appeal it and logt the 
appeal you would also lose your right to channel 36, and that your coungej also 
advised you of the little likelihood of successfully appealing. 

I believe that you accepted this interpretation, and therefore I now can 
more readily understand the question that bothered me when I wrote my lettey 
to Mr. Keller, and I now would have excluded that portion referring to your 
failure to appeal. Parenthetically, however, I should think there is some doubt 
as to such interpretation, and that if you lost the appeal it would mean only 
that the Commission order is reinstated, to wit: That you still have channe| 
36 if you give up channel 2. As I stated orally, any other interpretation would 
be akin to an order of a circuit court awarding a man who had asked for 
$100,000 damages only $10,000 and warning him if he appealed he would get 
nothing. The FCC may have its own rules but that would seem to me to be 
contrary to any sort of justice. 

In any event, I can sum this all up by saying that I am convinced that the 
UHF operators in St. Louis used all sort of hocus-pocus to get this VHF channel 
out of Springfield, and the ruling of the FCC and the show cause order Of the 
FCC stating in effect : 

“Mr. Tannenbaum and associates please show cause why we should not 
force upon you (even though you have not asked for it) this valuable VHF 
channel worth millions of dollars,” 

probably is unique in Commission history; and as a litigant that spent thon. 
sands of dollars in a long fight asking for this channel, I am sure that you 
agree. 

With equal force I am convinced that you and your associates were not in- 
volved in these manipulations that took channel 2 away from here. 

As between Sangamon Valley Teleision Corp. and WMAY-TV, I am con- 
pletely neutral, but I do believe that either channel 2 should be returned to 
Springfield, or channel 3 in Champaign, now invading Springfield every day, 
should be also required to go on UHF frequency. 

Very truly yours, 


me and 
wh 
hannel 36 


NELSON O. Howartrn, Mayor. 


NOVEMBER 22, 1941, 
Hon. JAMES Rowe, Jr., 


Administrative Assistant to the President, 
The White House, Washington, D.C. 


DeAR Mr. Rowe: Following our talk of last Tuesday regarding the Boards 
policy in transmitting to the President for approval actions with respect to 
which there is no specific statutory requirement for such approval, I took the 
matter up with the Board. 

In the past the Board has submitted to the President for approval not only 
proposals for the issuance of new certificates or for amendment or cancellation 
of certificates in international or territorial transportation, as required by 
section 801 of the Civil Aeronautics Act, but also exemption orders and inter- 
locutory opinions wherever those would have any substantial effect on the 
type of service being rendered under a certificate or (as in the case of the 
pending Puerto Rican cases) indicate the Board’s conclusion with respect to 
any of the matters ultimately involved in determining the issue of a certificate. 
Such actions as these do not appear to fall within the language of section 801, 
requiring the approval of the President. In view of the obvious undersirability 
of imposing any unnecessary matters upon the attention of the President, or 
imposing even the physical burden of additional signatures where these can be 
avoided, the Board suggests that it would be desirable in future to restrict the 
matters so transmitted to those in which there is a statutory requirement for 
the President’s approval, and those in connection with which some major issue 
of national policies arises, or with respect to which a substantial difference 
of opinion appears to exist among the interested departments of the Govern- 
ment. 

The Board therefore suggests that such actions of the Board in the inter- 
national field as do not axpressly require the President’s approval under 
section 801 of the act should be transmitted to the President for his approval 
only if the Board, having communicated with the interested executive depart- 
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nents ubstantial doubt on their part regarding the advisability of the 
areoued by the Board, or when it appears that the issues involved are of 
ie portance as to make it appear desirable that the President himself 
oe eee wish to adopt this course only with the President’s knowledge 
aa et least tacit approval, and we shall appreciate any indication of his — 
There is a related matter which also might well be brought up at the — 
time. You have previously given some consideration to the establishing © a 
edure for handling petitions for reconsideration of decisions of the E resident 
gnder section 801 of the Civil Aeronautics Act. Ina letter to Mr. Branch, date 
August 26, 1941, you indicated that you believed interested parties Should be 
yen some opportunity to petition for reconsideration in cases involving Presi- 
al. 
Mies Board's suggestions on this subject are as follows: The Board’s present 
rules of practice provide generally that any party may petition for rehearing, re- 
argument, or reconsideration of any final order of the Board in any case. It is 
ted that this rule be permitted to stand in its present form ; that, whenever 
the Board reaches the conclusion that such a petition should be denied, the Board 
will issue an order to that effect without obtaining the approval of the IE resident, 
an order to that effect, but that, where the Board concludes that the petition 
should be granted, the Board will submit to the President to the Bureau of the 
Budget its recommendation to that effect in the form of an appropriate order of 
the board together with a brief statement summarizing the considerations in 
fayor of, and opposed to, the granting of the petition. If the Board’s recommen- 
dation is approved by the President, his approval may be noted in the custo 
wary manner on the order and the order will thereupon be issued. In the event 
the President disapproves of the recommendation, he may so advise the Board 
and an order denying the petition will be promptly issued. In the event that 
such a petition is granted with the approval of the President, the rehearing or 
reargument, as the case may be, will be conducted by the Board in the usual 
manner, and at the conclusion thereof a brief summary of the proceedings will be 
transmitted to the President together with the Board’s recommendation as to 
whether the decision previously reached should be affirmed, modified or reversed. 
Again the recommendation will be in the form of a final order which the Presi- 
dent may approve and will be accompanied by a brief statement of the Board’s 
reasons for its recommendation as well as the consideration, if any, leading 
toward a contrary disposition of the matter. 
We shall appreciate your advice or observations on all those suggestions. 
Sincerely yours, 
EDWARD P, WARNER, Acting Chairman. 





THE WHIrTe Hovsg, 
Washington, December 8, 1941. 
Memorandum for Hon. Edward P. Warner, Civil Aeronautics Board. 


Deak Mr. WARNER: This is with reference to your letter of November 22d dis- 
cussing the Board’s policy in transmitting to the President for approval actions 
with respect to which there is no specific Statutory requirement for such ap 
proval. I discussed this matter with the President and he has asked me to let 
you know the procedure as outlined in your letter of November 22 is satisfactory. 

Very sincerely, 


JAMES Rowe, Jr., 
Administrative Assistant to the President. 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, DECEMBER 9, 1959 


House or REPRESENTATIVES, 
SpeEcIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met in executive session at 10 a.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman) 
presiding. Be 

Present : Representatives Harris, Mack of Illinois, Rogers of Texas, 
Flynt, Moss, Springer, and Devine. 

Also present: Robert W. Lishman, chief counsel; Beverly M. Cole- 
man, principal attorney; Stuart C. Ross, consultant; Mary Louise 
Ramsey, Attorney; Herman C. Beasley, chief clerk; and Jack Mar- 
shall Stark, minority counsel. 

The Cuarrman. The committee will come to order. We called the 
committee hearing this morning for 10:30. In the interim, on yes- 
terday morning I received a letter from Mr. Edward Bennett Wil- 
liams, attorney for Mr. Bernard Goldfine, requesting—and the letter 
will go in the record at this point—requesting an executive session to 
take the testimony of Mr. Goldfine pursuant to rule 11(m). 

(The letter referred to follows :) 

WASHINGTON, D.C., December 7, 1959. 
Hon. OREN HARRIS, 


Chairman, Special Subcommittee on Legislative Oversight of Committee on In- 
terstate and Foreign Commerce, New House Office Building, Washington, 
D.C. 

DEAR CONGRESSMAN Harris: Mr. Bernard Goldfine, of Boston, Mass., is 
scheduled to appear before the Subcommittee on Legislative Oversight on Wed- 
nesday, December 9, at 10:30 a.m., pursuant to a request of the subcommittee 
counsel, Mr. Robert Lishman. It is respectfully requested that in accordance 
with the provisions of rule 11, subsection m, of the Rules of the House of Rep- 
resentatives that his testimony be taken in executive session. 

Very truly yours, 


EDWARD BENNETT WILLIAMS. 


The Cuarrman. I immediately responded to Mr. Williams’ letter 
yesterday and transmitted it to him by special delivery. A copy will 
also go into the record at this point. 

(The letter referred to follows :) 

HOUSE OF REPRESENTATIVES, 


COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


Washington, D.C., December 8, 1959. 
Hon. Epwarp BENNETT WILLIAMS, 


Washington, D.C. 


Deak Mr. WILtiAMs: This will acknowledge your letter of December 7 as 
attorney for Mr. Bernard Goldfine, of Boston, Mass., requesting that his ap- 
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pearance before the Subcommittee on Legislative Oversight on Wednesday 
December 9, be and testimony taken in executive session by the subcommittee 
under provisions of rule 11, paragraph m. 

I shall call an executive session of the subcommittee at 10 a.m. in the regular 
committee room, 1334 House Office Building, for the purpose of presenting the 
request to the subcommittee for its consideration. You may have Mr, Gojq. 
fine to come to the committee office at about 10:15 and available should any 
questions arise with reference to the request. 

Sincerely yours, 


OREN Harris, 
Member of Congress, Chairman, 

The CHarrman. Pursuant thereto, I called a meeting of the com- 
mittee this morning for the purpose of considering the request of 
Mr. Goldfine, on behalf of Mr. Goldfine by his attorney. The rule 
referred to is one that we are all familiar with. We have had dis. 
cussion of the rule on various occasions. It is part of the rules of 
procedure of this committee, of course coming from the House manual 
and Rules of the House of Representatives. 

Under the provision of the rule which will be incorporated in this 
record at this point, paragraph (m), the committee is to determine 
what is to be done with reference to the request. As you know, if 
the committee determines that the evidence or testimony in an in- 
vestigative hearing may tend to defame, degrade or incriminate any 
person it shall (1) receive such evidence or testimony in executive 
session, (2) afford such person an opportunity voluntarily to appear 
as a witness and (3) receive and dispose of requests from such per- 
son to subpena additional witnesses. 

The Cuatrman. Off the record. 

(Discussion off the record.) 

The Cuarrman. Let the record show the committee continuing in 
executive session now with the presence of Mr. Goldfine, Miss Paper- 
man, the Honorable Edward Bennett Williams as counsel, Mr. Sears 
and—who else ? 

Mr. Witui1ams. Mr. Lawrence Cohen of the Massachusetts bar, Mr. 
Chairman. 

The Cuatrman, Yes. 

Mr. Williams, I received a letter from you yesterday, morning 
with which you are familiar, and which is now part of the record. 
The committee has been discussing this entire matter. In view of 
the record that was made last year, the reasons given at that time for 
the position of Mr. Goldfine for refusing to answer the questions that 
become a part of the contempt ee and subsequently the 
indictment, and the reason given in your letter yesterday for the 
request for an executive session, the committee naturally wishes to 
comply with the letter and the spirit of the law, that is, the rules of 
the House as far as it can do so, The question is raised now by the 
members of the committee in view of the fact that when the same 
questions, a total of 23, I believe at that time—22 or 23—and 18 of 
which are included in the indictment, were asked and refusals given 
on the basis of relevancy or pertinency, or both, that now a different 
question arises when you ask for an executive session based on rule 
11(m) of the House rules. Therefore, the committee would like to 
inquire, Mr. Williams, of Mr. Goldfine if he is of the opinion that 
answers which he would give to the questions with which you are 
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familiar and he is familiar may tend to defame, degrade, or incrimi- 
nate any person. : 

Mr. Witu1ams. May I respond in the first instance ? mo 

The Cuarrman. In an effort to try to get this matter in its proper 
pe tive the committee will permit you to explain your request 
other 


Mr. WuiuraMs. I think that this hearing today is in a little different 
ure from the one that was held heretofore because actually the 
witnesses here are under the mandate of the U.S. district court to 
respond to these questions, and I think that he is in a different posi- 
tion from a witness who was here either by subpena or voluntarily 
before the committee. Because of the fact that Judge Morris has 
ut a condition on the probation which was given to Mr. Goldfine 
that he respond to these questions, I think that we do qualify under 
rule 11(m) of the House and these were the reasons that motivated 
us to request executive session. _ : 

Actually all counsel here advised Mr. Goldfine to request that his 
answers be taken in executive session. I think that the purpose 
of the committee can certainly be served if the answers are so taken 
without any possibility of prejudice flowing to the witness. 

I am sure the committee has no desire to prejudice the witness in 
any litigation that is pending or in any investigations that are 
pending. ote 7 

The Cuarrman. The committee, of course, is not interested in any 
other proceedings insofar as this committee’s responsibility is con- 
cerned, that might be pending or under way by some other forum or 
proceedings. We naturally have the responsibility in this regard 
only. We would make it very clear that is our responsibility. 

Mr. Witu1aMs. I have spoken of one of the reasons, Mr. Chairman. 
But I think the other reason which I advanced is that there is always 
the possibility that this committee would feel that the answers were 
not entirely satisfactory, and therefore report back to the court and, 
therefore, I think the incrimination possibility is here present under 
rule 11(m) so we do qualify under that provision of the House rules. 

I think further, Mr. Chairman, that Mr. Goldfine could truthfully 
answer yes to the question which you propounded to him a moment 
ago when you raised this question in the first instance. 

The Cuamman. Is that your statement, Mr. Goldfine? 

Mr. Gotprine. Would you please ask me the question again, Mr. 
Harris? 

The Cuatrman. Do you feel that the answers which you may give to 
the questions involved here, the 18, as a matter of fact, may tend to in- 
criminate, defame, or degrade some person 

(The witness conferred with his counsel.) 

Mr, Wiiu1AMs. May I explain to Mr. Goldfine our position ? 

The Cuatrman. Yes. 

(The witness conferred with his counsel.) 

Mr. Gotprinz. Yes, sir. Yes, Mr. Harris. 

Mr, WiitraMs. I will be glad, Mr. Chairman, as we go along to point 
out to the committee wherein I honestly believe that some of the an- 
swers he will give here today in cooperation with the committee would 
tend to defame and humiliate persons not here present to speak their 
piece, 
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The Carman. The committee had discussed the possibility that 
since these 18 questions were already a matter of public record anq 
public knowledge, so to speak, that we might ask these questions in g 
public session and then related questions that might lead into some. 
thing else, as you have explained, be taken in executive session. 

Mr. Wiu1aMs. In so far as I am familiar with the answers that My. 
Goldfine will give to these questions, Mr. Chairman, there are answers 
among these 18 answers which will be given to the questions, which 
were the subject matter of the indictment, which would be defamatory 
and humiliating to persons now alive who are not here present, 

Mr. Moss. Mr. Chairman, is that because of any pending court ac. 
tion or any appeal before any court ? 

The CuHatrMan. Mr. Moss. 

Mr. Moss. Mr. Williams, is that because of any pending appeal be. 
fore a court? 

Mr. Wuu1aMs. No, sir. 

Mr. Moss. That situation would have been true last year ? 

Mr. Wi11ams. That situation would have been true last year, 

Mr. Moss. Yet at the time of the original refusal, Mr. Goldfine did 
not ask for an executive session on those grounds. 

Mr. Wiuu1aMs. He did not. 

Mr. Moss. He refused to answer on other grounds. 

Mr. Wiiu1aMs. He did. 

Mr. Moss. Mr. Chairman, I think that form should not. be consid- 
ered by this committee in view of the fact that we are now to receive 
responses to questions which were put at that time and the refusal was 
based on entirely different grounds. 

The Cuatrman. Does any other member of the committee have any 
questions ? 

Mr. Rogers. Mr. Chairman, may I ask what Mr. Williams said! 
Did he say it would defame or degrade some persons not now alive! 

Mr. Wixx1aMs. Some of the persons are deceased, Mr. Rogers, but 
others are now alive. I used the term “now alive.” 

Mr. Rogers. The point I was making, Mr. Williams, that the rule 
would not apply to a deceased person. 

Mr. Wiis. It is an old Shakespearian—no; it is not Shake- 
spearian—an old Latin phrase with which you are familiar, “De mor- 
tus nihil nisi bonum.” This is what I had in mind when I referred to 
persons not now alive. 

Mr. Sprrncer. Mr. Chairman. 

The Cuarrman. Mr. Springer. 

Mr. Sprincer. Mr. Williams, is it your opinion as a lawyer that any 
of the answers which would be given in response to these 18 questions 
would tend to incriminate Mr. Goldfine? 

Mr. Witu1aMs. No, sir. 

Mr. Sprineer. Is it your opinion, based on the best, knowledge you 
have of what the answers will be, that they would tend to either 
defame or degrade Mr. Goldfine? 

Mr. WituraMs. No, sir. 

Mr. Sprincer. Your reason for the letter which you wrote to the 
chairman of the committee is based, then, entirely on the fact that 
the answers to the questions would tend to defame or degrade living 
people other than Mr. Goldfine? 
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_ Mr. Witt1as. Yes, sir. And also the reason which I advanced in 
the first instance, Mr. Springer, that because this witness is here 

resent. under the mandate of a Federal court to answer these ques- 
tions, that there is a possibility that these answers might not be satis- 
factory to this committee and that we might have further problems in 
court. But 1 must answer in my opinion—you ask me the question 
whether they would incriminate Mr. Goldfine—in my opinion they 
would not. That might not be the opinion of this committee. 

Mr. Serincer. Now, Mr. Williams, if there was not an order of 
the U.S. district court directing Mr. Goldfine to answer these 20 
questions, with your knowledge of what you believe the answers 
would be, would you at any time during the answering of those ques- 
tions have Mr. Goldfine plead the fifth amendment ? 

Mr. Wiu1AMs. No, sir. 

The Cuatrman. Does any other member have any questions? 

(No response. ) Ue 

The CuarrMan,. May I inquire, Mr. Williams, since you mentioned 
that the answers which Mr. Goldfine might give may not be satis- 
factory to the committee, and it is possible that it might be reported 
to the court, and if the court agreed with the committee that they were 
not satisfactory, then he would be sentenced ? 

Mr. Wuu1aMs. Yes, sir, that is the observation I made in response 
to Mr. Springer’s question. 

The CHarman,. That is what I understood. In that way, if he 
were under such condition to be sentenced, then he would have to pay 
the fine and go to jail, or both. 

Mr. WitiiaMs. Yes, sir. 

The CuarrMan. In that way you would say that would not be 
either incriminating, defaming, or degrading ? 

Mr. Witi1aMs. I would say that. 

The Cuarrman. That is what I understood you to say to Mr. 
Springer’s question. 

Mr. Wiiu1ams. No, I say in my opinion—I said to Mr. Springer 
that these answers do not incriminate Mr. Goldfine—but I said that 
by virtue of the fact that there is this possibility of further action 
in this case, that I feel that we qualify under the rule of the House, 
that where there is the possibility that answers might be defamatory 
and incriminatory, that executive session is appropriate. We have 
made that request. 

The Cuarrman. If the condition which I have explained were to 
result, and Mr. Goldfine were to be required by the court to pay the 
fine or go to jail or both, would that not be incriminating as far 
as he is concerned ? 

Mr. Witu1aMs. It certainly would if this committee took that action. 

The Cuatrman. Of course, the committee could take the action but 
the court would finally have to make the decision. 

Mr. Witu1aMs. In the first instance, I assume it would be initiated 
by the committee and the consequences would follow from the court. 

f I may, I would like to have a minute, Mr. Chairman, with Mr. 
Goldfine because there may be a further reason why I would like to 
get his permission to advance to this committee, if it is agreeable. 

The Cuatrman. Yes. 

(The witness conferred with his counsel.) 
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Mr. Wiu14Ms. I have no further reasons to advance, Mr. Chairmap, 

The CHarrman. Very well. 

Mr. Beasley, will you show them back in the other room for a fey, 
minutes, please. 

Mr. Berastey. Yes, sir. 

(Witness Goldfine, Miss Paperman, and their counsel left the com. 
mittee room.) 

The Cuamman. Mr. Lishman, you have given a lot of study’and 
you have gone through this matter very meticulously and the law and 
watched the proceedings since it left the Congress and went to the 
grand jury and also to the district court. You are familiar with the 
indictment. You are familiar with the judgment of the court and the 
record and the basis on which this matter is back here to the commit- 
tee. In view of that I wondered if you would mind stating such views 
as you would care to and suggestions you might have. 

Mr, Lisuman. Mr. Chairman, I recommend that the hearing be 
held in executive session, with instructions that Mr. Goldfine be sub- 
ject to recall for appearance either in public session or other executive 
session. At the time these questions were asked last year, witnesses 
were available, who are not at the present time. We are in the situa- 
tion that we cannot with our present available information substan- 
tiate that some of the funds involved in these questions were used 
for the purchase of influence. 

Our jurisdiction is to inquire into the adequacies of the workings 
of these administrative commissions. We were particularly inter- 
ested in the workings of the SEC and Federal Trade Commission with 
regard to Mr. Goldfine and his companies. We had information con- 
cerning certain persons who allegedly assisted Mr. Goldfine in influenc- 
ing certain officials. These were allegations which we were unable 
to have heard at that time because of difficulty of proof. Some per- 
sons who were alive last year and might have testified are now dead. 
I feel that we have a situation where the public interest and fairness 
to all concerned would be best served by an executive session. 

We also had allegations which would make it very useful to know 
the real parties in interest in the so-called little building in Boston. 

I must now tell the committee that we do not now have presently 
available the witnesses or the material that we need in order to go into 
these matters. 

Mr. Mack. What you are saying is that we do not have the legisla- 
tive interest in the 18 questions at this time that we did have at the 
time we asked them, but because of the turn of events we do not have 
at this particular time. 

Mr. Lisuman. I am sorry, I did not make myself clear. We have 
a legislative interest in these questions. They do pertain to the mat- 
ters under the jurisdiction of this subcommittee. They pertain, for 
example, as to the adequacy of the various securities acts and whether 
they need to be changed. 

As you know, Chairman Gadsby testified before us last year, that 
SEC under the philosophy of the 1933 act and the act of 1934 had 
no jurisdiction to act as a policeman over the internal affairs of a 
company registered with the SEC. He said their function was pri- 
marily, except in very exceptional cases, to make certain that full dis- 
closure was made to investors and potential investors in companies 
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that were registered with the Commission. We had a situation dis- 
closed. here last year on the record which was extremely unusual. We 
had a company that for 7 years had failed to file required reports and 
there was no action by the Commission to make them do so. We had 
a compnay that when it filed a report, disclosed on its face what I 
would consider to be fraudulent mismanagement of a company dom- 
inated by Mr. Goldfine as a stockholder. He was not an officer or 
director of the company but through his domination as a majority 
stockholder, he and his deceased associate, Mr. McDonald, would go to 
that company and direct that the cash proceeds be handed over in 
equal shares to him and Mr. McDonald. No vouchers were ever given 
for these sums which were withdrawn. No reports were made to 
stockholders for a period of more than 10 years by this company. No 
stockholders’ meetings were held and so on. The question as far as I 
look at it is this: Admitting that SEC did not or should not have 
normally the power to police the internal affairs of the corporation, 
what should be the function of the SEC when it has filed with it as 
a matter of public record a report by the auditor of a registered com- 
pany showing this flagrant—in my opinion almost criminal mis- 
management—of the affairs of the company by a dominant stock- 
holder. 

Should we just say that all SEC has to do in such a case is to file 
that report and leave it to be available for whoever might come along 
or in the public interest take the position that in a situation like this 
we should recommend that when SEC has a report of this nature 
that the SEC should be given the power, if it doesn’t now have it, to 
institute some kind of receivership to stop the repetition or contin- 
uation of this kind of exploitation. 

Those to my mind are vital questions within the jurisdiction of this 
subecommitee. 

As you know, our resolution specifically said that we are to inquire 
into and make reports concerning the adequacy of the various security 
acts for the protection of investors. It seems to me this is squarely 
in that line of jurisdiction. So these 18 questions were asked pursuant 
to that line of pertinancy. These 18 questions were taken from the 
report filed with the SEC. We were going to confront the SEC again 
with all this information and ask them in view of this kind of situa- 
tion, admitting that the philosophy of the 1933 and 1934 acts was 
merely one of disclosure and they do not have the right to normally 
police the internal affairs of a registered company, in the special con- 
ditions here, don’t you feel that your hands should be strengthened 
so that you can put a stop to this and not just allow your files to be a 
resting place for confessior.s of corporate mismanagement. 

You say if the people were defrauded the only remedy is to go to 
the court. That in my opinion does not take care of the potential 
future investors whom the SEC is also under the law required to 
afford some degree of protection. 

(Discussion off the record.) 

The Cuarrman. You have heard the question. Mr. Springer moves, 
pursuant to the counsel’s recommendation, that the session of the com- 
mittee be executive, and Mr. Goldfine appear in executive session to 
answer the questions. Those in favor of the motion let it be known 
by saying “aye”; those opposed, “no.” 
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The “ayes” have it. The motion is agreed to. 

Now will you call Mr. Goldfine back and we will get started. 

Mr. Moss. Before they come in, I would like to move that the chair. 
man’s opening statement be authorized as a public release at this 
time. 

The Cuarrman. Have the members of the committee had the benefit 
of seeing the statement? I did not give this out before this mornin 
but I felt it was necessary to merely refer to the record and what has 
pide briefly in connection with this entire matter since we started 
off. 

Mr. Moss. I think it is extremely important that the committe 
through its chairman shuold speak on this matter at this time. 

The Cuarrman. You have heard the motion by Mr. Moss. 

Mr. Sprinerr. Mr. Devine has raised a question concerning page 6, 
The SEC had knowledge from 1948 on that the 10-K reports were 
not being filed—not just since 1953. 

(Discussion off the record.) 

The Cuatrman. Those in favor of the motion, let it be known by 
saying, “aye”; those opposed, “no.” 1 

The “ayes” have it and the motion is agreed to. 

Mr. Moss. Mr. Chairman, I understand that the staff has copies of 
the indictment and Judge Morris’ decision. These are public rec- 
ords, and I would merely ask that the staff be permitted to supply 
copies to those who are writing the story so that they can have all 
the information available to them. 

The Cuatmman. Records already public may be released. 

(Discussion off the record.) 

The Cuatrman. Have Mr. Goldfine come in. 

(Mr. Goldfine, Miss Paperman, and counsel reentered the hearing 
room. ) 

The Cuatrman. Mr. Goldfine, will you be sworn. 

Do you solemnly swear the testimony you give to this committee 
to be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Gouprrne. Yes, sir; I do. 


TESTIMONY OF BERNARD GOLDFINE, ACCOMPANIED BY COUNSEL 
EDWARD BENNETT WILLIAMS, LAWRENCE COHEN, AND SAMUEL 
SEARS 


The CHarrman. Have a seat. Will you state your name for the 
record, please. 

Mr. Gouprine. Bernard Goldfine. 

The Cuarrman. Are you the same Mr. Bernard Goldfine 

Mr. Gouprrine. 72 Beacon Street, Chestnut Hill, Mass. 

The Cuarrman. Are you the same Mr. Bernard Goldfine that ap- 
peared before this committee and testified in the last Congress, the 
85th Congress ¢ 

Mr. Gotprine. Yes, sir, Mr. Harris. 

The Cuarrman. You are the same Mr. Bernard Goldfine who ap- 
peared and testified in those sessions and refused to answer certain 
ere propounded to you by the committee or the committee 
counsel 
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Mr. Gotprine. Yes, sir. 

The CuArrMANn. You are the same Mr. Goldfine that the House of 
Representatives cited for contempt for refusal to answer those ques- 
tions, subsequently indicted and your case was heard before the Dis- 
court Court of the District of Columbia ? 

Mr. Gotprine. Yes, sir. 

The CuarrMAn. Mr. Goldfine, the committee has given careful con- 
sideration to the request that was made by your counsel, Mr. Edward 
Bennett Williams, that the testimony during the present session of the 
committee be taken in executive session. ‘The committee has decided 
that in view of your statement heretofore made this morning, that 
your answers may tend to defame, degrade, or incriminate some other 
person, and explanation which was given by you and your counsel, 
Mr. Williams, that your testimony should be taken in executive ses- 
sion, following which the committee will determine, as to whether or 
not the testimony or any part thereof should be made public. 

With the preliminary statement, may I ask for the record that you 
state your counsel who is to advice you pursuant to the rules of the 
House of your constitutional rights today. 

Mr. Gotprine. Yes, sir. 

The CHarMan. You may so state for the record who is your coun- 
sel appearing here with you to advise you of your constitutional rights. 

Mr. Gotprine. Mr. Bennett Williams. 

The Cuarrman. Mr. Williams, you are appearing here with Mr. 
Bernard Goldfine as his counsel to advise him during these proceedings 
of his constitutional rights? 

Mr. WititaMs. That is right, sir. 

The Cuatrman. We have your address in the letter which is al- 
ready included in the record. 

I might also remind you that the rules provide, in paragraph (1), 
rule 11 of the Rules of the House of Representatives, “Witnesses at 
investigative hearings may be accompanied by their own counsel for 
the purpose of advising them concerning their constitutional rights.” 

At the outset, the committee proceeds on the basis that the counsel 
then is to advise you, Mr. Goldfine, and you are to testify and not 
have counsel undertake to testify for you. 

Mr. Moss. Mr. Chairman, I have an inquiry. Because of the diffi- 
culties we experienced last year, we are in executive session. Coun- 
sel of record is Mr. Williams. There are present then three persons 
not on the staff of this committee and therefore not entitled to be 
here in executive session. 

Mr. Wuuiams. Mr. Chairman, at this point I formally request of 
the subcommittee the privilege of being in attendance for other coun- 
sel who were here with Mr. Goldfine previously, Mr. Samuel Sears 
and Mr. Lawrence Cohen, and Miss Paperman, who is here because 
she can be helpful to the committee in giving us information which 
may be relayed through Mr. Goldfine if he does not have it readily 
available. Rule 5 of the rules of this committee provides that attend- 
ance at executive sessions shall be limited to members of the subcom- 
mittee, its staff and other persons whose presence is requested or 
consented to by the subcommittee. I formally request, Mr. Chairman, 
that they be permitted to remain in attendance. 
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Mr. Moss. Mr. Chairman, before the question of the request jg 
considered by the committee, I would like to suggest that if we agcede 
to the request I have no objection to it. I merely want it to be clearly 
on the record that the other persons remove themselves from the 
witness table because we had entirely too much volunteering and jp. 
terference in previous sessions with this witness to the point where op 
one other occasion I was forced to raise a point of order. 

Mr. Sears. Mr. Chairman, I assure you I will not participate, 

The Cxuamman. The Chair would like to refer to paragraph 5 op 
page 2 of the rules that attendance of executive session will be limited 
to members of the subcommittee, its staff, and other persons whoge 
presence is requested or consented to by the subcommittee. I think 
in view of that, the Chair will undertake to see that we do not ex. 
perience some of the same problems we have had here in the past in 
that regard. 

Mr. Moss. Mr. Chairman, I want this very clear, because I found 
this is a great source of irritation. This goes to the matter of sur. 
reptitious passing of notes and what-not, which was so characteristic 
of the previous session with this witness. I want to know what goes 
in the notes if they are going to be passed voluntarily. 

Mr. Wiiu1aMs. I will assure Mr. Moss through you, Mr. Chairman, 
that he will not know what is in any note that I write here. 

Mr. Moss. I am not suggesting that, Mr. Williams. You were 
not present at the previous session of this committee. I had not any 
experience with you. But I have had some most difficult times with 
others who were present, and their conduct was not in accordance with 
the rules or the customs of the committees of Congress. That is why I 
want clarification before we start. 

The Cruarrman. The Chair will make it very clear that he is going 
to expect and insist that these hearings proceed in order and will un- 
dertake to the best of his ability to see that is carried out. 

Mr. Goldfine, the Chair feels that before questioning you it is 
necessary under the rules of the House and the law to make a state- 
ment for the record. The statement will summarize certain matters 
leading up to your appearance today. It will also again call your 
attention to the facts and reasons which demonstrate clearly that the 
questions about to be propounded to you are relevant and pertain to 
the accomplishment of a legitimate legislative purpose by the sub- 
committee duly authorized by the House of Representatives by both 
the 85th and 86th Congresses. 

On Friday, July 11, 1958, while you were a witness before the Sub- 
committee on Legislative Oversight and after I, as chairman, had 
stated to you our legislative purposes, the sources of the subcommit- 
tee’s authority, and the relevancy and pertinency of the questions 
about to be asked, you thereafter, with respect to at least 23 questions, 
refused to answer on the grounds that they were not pertinent or 
relevant to matters which this subcommittee is investigating or about 
which it is authorized to inquire; that the questions concerned mat- 
ters which were then in litigation and under judicial consideration; 
and, in addition, that the questions involved the internal affairs of 
a corporation with which this subcommittee is not concerned. 

I will later herein speak of the relevancy and pertinency of the 
questions and your refusals to answer. 
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Now I hand you part 11 of the printed hearings of the subcom- 
mittee covering your testimony on July 11, 1958. My statement out- 
lining to you the authority of the subcommittee and the relevancy 
and pertinency of the questions about to be asked you appears at 

4493-4427. There also appear in part 11, at pages 4452-4467, 
the questions propounded to you, your refusals to answer, my orders 
and directions that you answer, your continued refusals, and the 
reasons given by you for your refusals. 

In part 12 of the printed hearings, July 15, 1958,, pages 4883-4885, 
which I now hand you, there appears a statement by one of your 
counsel, Samual P. Sears, that, at the request of the subcommittee, you 
had reconsidered oo refusals to answer the questions but neverthe- 
less you had decided to continue to refuse to answer the questions. 

On Thursday, July 31, 1958, the members of the House Committee 
on Interstate and Foreign Commerce, by a vote of 30 to 0, voted in 
executive session to report and refer your refusals to answer questions 
before the subcommittee, together with all the facts in connection 
therewith, to the House of Representatives with the recommendation 
that you be cited for contempt of the House of Representatives for 
refusals to answer said questions to the end that you might be pro- 
ceeded against in the manner and form provided by law. 

On the legislative day August 12, 1958, as chairman of the House 
Committee on Interstate and Foreign Commerce, I presented to the 
House of Representatives, 85th Congress, 2d session, Report No. 2580 
entitled “Proceedings Against Bernard Goldfine.” On August 13, 
1958 the House adopted Resolution 684 wherein and whereby it is re- 
solved that the Speaker of the House of Representatives certify said 
report of the Committee on Interstate and Foreign Commerce as to 
your refusals to answer questions, together with all of the facts in 
connection therewith, under the seal of the House of Representatives, 
to the U.S. attorney for District of Columbia to the end that you 

ight be proceeded against in the manner and form provided by law. 

he report and all of the facts in connection therewith were duly 
certified to the said U.S. attorney for the District of Columbia. There- 
after you were indicted by a grand jury of the U.S. District Court for 
the District of Columbia on the grounds that you had unlawfully re- 
fused to answer pertinent questions asked you on July 11, 1958, by the 
Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce of the U.S. House of Representa- 
tives. 

The indictment contains 18 counts, each based upon one of the ques- 
tions which you had refused to answer while you were a witness before 
the said subcommittee. The proceedings against you for contempt of 
Congress in the U.S. District Court for the District of Columbia are 
entitled United States of America v. Bernard Goldfine, criminal No. 
1158-58. Before trial you made a motion before the court for return 
and suppression of evidence. In connection with this motion, volumi- 
nous testimony was taken before District Judge James W. Morris. 
On June 24, 1959 Judge Morris denied your motion. 

On July 24, 1959, there was duly entered in the U.S. District Court 
for the District. of Columbia a judgment and probation against. you. 
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For our present purposes, the pertinent parts of this judgment and 
probation read as follows: 


It is adjudged that the defendant has been convicted upon his plea of nolo 
contendere of the offense of violating title 2, section 192, United States Code a¢ 
charged and the court baving asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient. cause to the 
trary being shown or appearing to the court, 

It is adjudged that the defendant is guilty as charged and convicted. 

It is adjudged that the defendant is hereby committed to the custody of the 
Attorney General or his authorized representative for imprisonment for a period 
of 12 months and to pay a fine of $1,000. 

It is adjudged that the execution of this sentence be and is: hereby suspended 
and that the defendant be and is hereby placed on probation for a period of 2 
years in the charge of the probation officer of the court, conditioned on the de- 
fendant, if given the opportunity and directed by the Committee on Interstate 
and Foreign Commerce of the U.S. House of Representatives, or a subcommittee 
thereof, answering adequately each of the questions which he refused to answer 
and which were the subject of the indictment for contempt of Congress in the 
instant case, and set forth therein, provided the said answers pursuant to this 
requirement shall not be considered voluntary so as to constitute a waiver of any 


constitutional right which the defendant may have with respect to any other 
questions. * * * 


con- 


Jas. W. Morris, 
U.S. District Judge. 

At the conclusion of my present statement there will be included in 
the record House Report No. 2580, 85th Congress, 2d session; House 
Resolution 684, 85th Congress, 2d session, agreed to August 13, 1958; 
your indictment by the U.S. grand jury impaneled on October 30, 
1958; the June 24, 1959, memorandum opinion of Judge Morris deny- 
ing your motion for return and suppression of evidence; and a certi- 
fied copy of the judgment and probation of July 24, 1959, entered 
against you on your plea of nolo contendere. I believe you have all 
that information yourself. 

Early in 1953 one George B. Heddendorf, on behalf of himself and 
other minority stockholders in the East. Boston Co., instituted a suit 
against the company. According to the testimony of Mr. Byron D. 
Woodside, of the Securities and Exchange Commission appearing at 
page 3830 of part 10 of the hearings before this subcommittee on June 
24, 1958, the SEC was advised of the suit in the spring of 1953 by 
Mr. Kendrick, the regional administrator of the SEC in its Boston 
office. The Heddendorf suit, originally instituted in the State court 
of Massachusetts, was later asserted in the Federal district court. 
This minority suit against the East Boston Co. and its controlled sub- 
sidiary, Boston Port Development Co., alleged, among other things, 
the mismanagement of both of these companies by you, Mr. Goldfine, 
the dominant stockholder in each. 

Notwithstanding the fact that the SEC had notice of the litigation 
against the East Boston Co., in the spring of 1953, it took no effective 
action until 1955. It then obtained a Federal court. order to compel 
the East Boston Co. to file the financial reports required by the 
Securities and Exchange Act of 1934. For its fiscal years ended 
March 31, 1948, to March 31, 1955, the East Boston Co. failed to file 
its annual 10-K financial reports with the SEC. It appears that if 
these reports had been filed on time, much of the harm caused to the 
minority stockholders in the East Boston Co. might have been mini- 
mized or remedied earlier. 
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Pursuant to a substitute judgment dated January 16, 1959, by the 
US. district court in Boston, as amended January 19, 1959, the Hed- 
dendorf suit was settled. Under the terms of this settlement you, 
Mr. Goldfine, are required, among other things, to pay $325,000 to 
Boston Port Development Co. and to deposit with the court $49,109.97 
for distribution by it to the stockholders of East Boston Co, and its 
subsidiary, Boston Port Development Co. No part of this latter 
amount is applicable to shares owned or controlled by you as of March 
31, 1959, or to the 7,650 shares of Boston Port Development Co. stock 
owned by the East Boston Co. Settlement pursuant to the judgment 
includes a number of other matters pertaining to subordination of 
debts owed by Boston Port Development Co, to your Northfield Mills 
Co., as well as other sundry provisions with which you are familiar. 

You are here today, Mr. Goldfine, to answer the 18 questions which 
were the subject of your contempt indictment. In addition, you are 
here to answer certain other questions which will be propounded to 
you by counsel and members of the subcommittee pertaining and rele- 
yant to the legislative purpose of the subcommittee in ascertaining 
the adequacy of the existing securities acts and their enforcement by 
the SEC. 

I hand you a copy of the Rules of Procedure of the Special Sub- 
committee on Legislative Oversight of the House Committee on In- 
terstate and Foreign Commerce. These rules includes the text of 
House Resolutions 7 and 56 of the 86th Congress. Included also is 
the text of rule XI, 26 of the Rules of the House of Representatives, as 
well as a statement of the policy ee es by the subcommittee in out- 
lining the scope of its activities. I call your particular attention to the 
text of House Resolution 56 set forth at pages III to V of the rules 
of procedure. This resolution authorizes the Committee on Inter- 
state and Foreign Commerce and this special subcommittee to make 
investigations and studies into numerous matters, including, and I 
quote paragraph (4) : : 

Adequacy of the protection to investors afforded by the disclosure and regula- 
tory provisions of the various securities acts. 

The resolution also provides that this subcommittee has jurisdiction to 
inquire into, and I quote paragraph (13) : 

The administration and enforcement by departments and agencies of the Gov- 
ernment of provisions of law relating to subjects which are within the juris- 
diction of such committee. 

I also call your attention to rule XI, 26 of the House rules which 
contains the following provision in subdivision (k) thereof: 

Witnesses at investigative hearings may be accompanied by their own counsel 
for the purpose of advising them concerning their constitutional rights. 

I now repeat what I told you last year. The SEC is an adminis- 
trative agency within the direct control of Congress and is subject 
to the investigatory powers of our parent committee and this sub- 
committee. The 18 questions which were the subject of your indict- 
ment are concerned with the manner of functioning of the Securities 
and Exchange Commission; with the adequacy of the protection af: 
forded investors by the disclosure and regulatory provisions of the 
various securities acts; and with the eliciting of data useful and neces- 
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sary to assist the subcommittee in devising legislative proposals whic, 
it determines to be appropriate in the public interest. 

You, Mr. Goldfine, were the majority and dominant stockholder of 
the East Boston Co., which is registered with the SEC. You were algo 
the dominant stockholder of its controlled subsidiary, the Bostoy 
Port Development Co. For a period of years the registered company 
was delinquent in filing annual required financial reports with the 
SEC. Ultimately, pursuant to a Federal court order, your company 
filed reports and information with the SEC which indicated clearly 
that you and your associate, the late Mr. William J. McDonald, had 
on numerous occasions made cash withdrawals from Boston Port 
Development Co., for which each of you usually gave notes; that the 
notes bore no interest in some instances; and that no attempts were 
ever made by the company to collect on these notes. These reports 
filed with the SEC clearly indicated that despite your testimony be- 
fore the subcommittee that you paid very little attention to the internal 
affairs of this company, nevertheless you had enough knowledge to 
know whenever it had on hand available cash to permit the with- 
drawals that were made by you and Mr. McDonald. 

The 18 questions asked of you were concerned not only with the 
failure of the East Boston Co., which you dominated, to file required 
annual reports for many years and the failure of the SEC to require 
such filing, but also with the fact that when these reports were filed 
they disclosed numerous financial irregularities concerning which the 
SEC maintains that it does not have power under the existing law to 
take really effective action. Whether this nonaction is because of in- 
adequacies of the law or of other reasons is a matter which is clearly 
within the jurisdiction of the subcommittee. The 18 questions asked 
you which you refused to answer were designed to obtain complete 
underlying information as to these pertinent matters. 

The subcommittee is studying a problem of fundamental public 
importance. The East Boston Co. failed for years to file annual 10-K 
reports as required by law. Ultimately, when it was forced to do so by 
a Federal court order, it filed reports with the SEC which indicate 
that it and its subsidiary had been manipulated and mismanaged by 
you as the dominant stockholder to the detriment of the minority. 

Testimony received by the subcommittee from the SEC is to the 
effect that the Securities and Exchange Act of 1934 is one primarily 
calling for disclosure so as to provide investors and potential investors 
with information to assist them in evaluating the merits of the com- 
pany involved and thereby to exercise an informed judgment in 
trading in the stock. Occasionally, according to the SEC, the re- 
quired reports may also give to stockholders clues to mismanagement 
which may form a basis for a derivative cause of action by security 
holders on behalf of the corporation against management and con- 
trolling stockholders. However, according to the testimony of the 
SEC, it has no jurisdiction either to bring such actions or to police 
the internal affairs of corporations. 

Our problem in this regard is: Should the disclosure and regulatory 
provisions of the various Securities Acts be amended so as to give 
the Commission authority to take affirmative corrective actions when 
reports filed with it indicate exploitation of a registered company by 
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its dominant stockholder? To exercise an informed judgment in this 
connection the subcommittee must have answers from you, Mr. Gold- 
fine, concerning your exploitation for your own personal profit of the 
assets of the East Boston Co. and of its controlled subsidiary. 

The questions to be propounded to you are intended to elicit precise 
information as to the nature of the mismanagement inflicted by you 
upon a registered company and thereby assist the subcommittee in ful- 
filling its responsibility of ascertaining whether the various Securities 
Acts and their administration afford adequate protection to investors 


and to the public. , 
(Information referred to previously follows :) 
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Subjects to be considered. 


12765-12766-12767 


The Special Subcommittee on Legislative Oversight was appointed under the 
authority of section 186 of the Legislative Reorganization Act of 1946, 60 Stat. 
812, H. Res. 7, 86th Congress, and H. Res. 56, 86th Congress, agreed to January 28, 
1959, 


86th Congress, 1st Session. 
H. RES. 7 


IN THE HOUSE OF REPRESENTATIVES 
January 7, 1959 


Mr. Smite of Virginia submitted the following resolution; which was considered and 
agreed to 


RESOLUTION 
Resolved, That the rules of the House of Representatives of the 85th Congress, together 


with all applicable provisions of the Legislative Reorganization Act of 1946, as amended, 
te and they are hereby, adopted as the rules of the House of Representatives of the 86th 
‘ongress. 
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86th Congress, 1st Session. 
H. RES. 56 
IN THE HOUSE OF REPRESENTATIVES 
January 7, 1959 


Mr. Harris submitted the following pupae» which was referred to the Committee on 
ules 


January 26, 1959 
Reported with amendments, referred to the House Calendar, and ordered to be printed 
January 27, 1959 
Considered and agreed to 
RESOLUTION 


Resolved, That effective from January 3, 1959, the Committee on Interstate and Foreign 
Commerce may make investigations and studies into matters within its jurisdiction includ 
ing the following : ’ . 

(1) Policies with respect to competition among the various modes of transportation 
whether rail, air, motor, water, or pipeline; measures for increased safety ; and adequacy 
of the national transportation system for defense and the needs of an expanding economy, 

(2) Policies with respect to the promotion of the development of civil aviation ; meas. 
ures for increased safety ; restrictions on American air carriers which impede the free flow 
of commerce ; routes, rates, accounts, and epneiay payments ; airport construction, hazards 
of adjacency to airports, and condemnation of airspace; aircraft and airline liability ; air. 
craft research and development, and market for American aircraft; and air navigational 
aids and traffic control ; 

(3) Allocation of radio spectrum; color television; pay television ; educational tele- 
vision ; ownership and control of radio and television stations ; technical developments jn 
the communications field ; 

(4) Adequacy of the protection to investors afforded by the disclosure and regulatory 
provisions of the various Securities Acts; 

(5) Adequacy of petroleum, natural gas, and electric energy resources for defense and 
the needs of an expanding economy; adequacy, promotion, regulation, and safety of the 
facilities for extraction or generation, transmission, and distribution of such resources: 
development of synthetie liquid fuel processes; and regulation of security issues of and 
control of natural gas pipeline companies ; 

(6) Advertising, fair competition, and labeling ; 

(7) Research in weather, including air pollution and smog, and artificially induced 
weather ; 

(8) Effects of inflation upon benefits provided under railroad retirement and railroad 
unemployment programs; and inequities in provisions of statutes relating thereto, with 
comparison of benefits under the social security system ; 

(9) Adequacy of medical facilities, medical personnel, and medical teaching and train- 
ing facilities; research into human diseases; provisions for medical care; efficient and 
effective quarantine ; protection to users against incorrectly labeled and deleterious foods, 
drugs, cosmetics, and devices ; and other matters relating to public health ; 

" ee Disposition of funds arising from the operation of the Trading With the Enemy 
ct; 

(11) Current and prospective consumption of newsprint and other papers used in the 
printing of newspapers, magazines, or such other publications as are admitted to second- 
class mailing privileges; current and prospective production and supply of such papers, 
factors affecting such supply, and possibilities of additional production through the use of 
alternative source materials ; 

(12) Increase in traffic accidents on the streets and highways of the United States 
during recent years; factors responsible for such increase, the resulting deaths, personal 
injuries, and economic losses; and measures for eliminating such accidents or reducing 
their frequency and severity ; and 

(13) The administration and enforcement by departments and agencies of the Govern- 
ment < provisions of law relating to subjects which are within the jurisdiction of such 
committee. 

Provided, That the committee shall not undertake any investigation of any subject which 
is being investigated by any other committee of the House. 

For the purposes of such investigations and studies the committee, or any subcommittee 
thereof, may sit and act during the present Congress at such times and places within the 
United States, whether the House has recessed, or has adjourned, to hold such hearings, 
and to require, by subpena or otherwise, the attendance and testimony of such witnesses 
and the production of such books, records, correspondence, memorandums, papers, and 
documents as it deems necessary. Subpenas may be issued under the signature of the 
chairman of the committee or any member of the committee designated by him, and may 
be served by any person designated by such chairman or member. 

The committee may report to the House at any time during the present Congress the 
results of any investigation or study made under authority of this resolution, together 
with such recommendations as it deems appropriate. Any such report shall be filed with 
the Clerk of the House if the House is not in session. 
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RULES OF PROCEDURE 


gprcraL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE HOUSE COMMITTEE ON 
INTERSTATE AND. FOREIGN COMMERCE 


(Adopted May 20, 1959) 


(Issued Pursuant to H. Res. 7, H. Res. 56, and Rule XI (26, (k) and (1), Rules of the 
_ House of Representatives, 86th Congress (H. Doc. 458, 85th Congress) ) 


1. The Subcommittee shall conduct investigations pertaining to the work- 

sg of the independent regulatory commissions and agencies which are sub- 
ject to the jurisdiction of the parent committee and pertaining to the adequacy 
of existing commission and agency laws and regulations and their administration. 
The investigations are intended to assist the Subcommittee in making legis- 
lative or other recommendations to the Congress and to the administrative 
commissions and agencies, and to fulfill the duty of legislative oversight and 
supervision provided in the Legislative Reorganization Act of 1946. 

9, The subject of any investigation in connection with which witnesses are 
summoned or shall otherwise appear shall be announced by the Chairman of 
the Subcommittee before commencement of any hearing. The information 
sought to be elicited in the hearing shall be relevant and germane to the subject 
as so stated. 

3, Subpenas shall be signed and issued by the Chairman of the Committee 
on Interstate and Foreign Commerce or any member of the Subcommittee desig- 
nated by the Chairman. Witnesses shall be subpenaed at a reasonably suffi- 
cient time to be determined by the Chairman in advance of any hearing, in 
order to give the witness an opportunity to prepare for the hearing and to 
employ counsel should he so desire. 

4. If the Subcommittee determines that the interrogation of a witness in a 
public hearing might endanger national security or unjustly injure his reputa- 
tion or the reputation of other individuals, the Subcommittee shall interrogate 
such witness in an executive session for the purpose of determining the 
necessity or advisability of conducting such interrogation thereafter in a public 
hearing. 

5. Attendance at executive sessions shall be limited to members of the Sub- 
committee, its staff, and other persons whose presence is requested or con- 
sented to by the Subcommittee. 

6. All discussion, testimony, and action occurring in executive session shall 
be kept secret and shall not be released or used in public sessions without 
the consent of the Subcommittee. 

7. All other hearings shall be public. 

8 A Subcommittee quorum for the purpose of taking testimony shall con- 
sist of not less than two members. No hearing shall be conducted in the 
absence of a quorum of the Subcommittee. 

9, All witnesses at public or executive hearings who testify as to matters of 
fact shall give all testimony under oath or affirmation. Only the Chairman or 
a member of the Subcommittee shall be empowered to administer such oath 
or affirmation. 

10. A complete and accurate record shall be kept of all testimony and pro- 
ceedings at hearings, both in public and in executive session. 

11. Any witness or his counsel, upon approval of the Chairman and at the 
expense of the witness, may obtain a transcript of public testimony of the 
witness. 

12. Any witness or his counsel, upon approval of the Chairman and at the 
expense of the witness, may also obtain a transcript of any executive testimony 
of the witness when a special release of said testimony prior to public release 
is authorized by the Chairman, or after said testimony has been made public 
by the Subcommittee. 

13. At every investigative hearing, public or executive, witnesses may be 
accompanied by their own counsel for the purpose of advising them concerning 
their constitutional rights. The failure of a witness to secure counsel shall 
not excuse such witness from attendance in response to a subpena. 
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14. The participation of counsel during the course of any investigative hear. 
ing shall be limited to advising the witness as to his constitutional rights. x 
sel shall not be permitted to engage in oral argument with the Subcommittee or 
- cross-examine, but shall confine his activity to the areas of such advice to his 
client. 

This rule shall not be construed as authorizing counsel to coach the Witness, 
answer for the witness, or put words in the witness’ mouth, or as ex a 
witness from testifying in the event his counsel is ejected for contumacy or 
disorderly conduct. 

15. The privilege of a witness to be accompanied by counsel shall not be 
exercised in such a manner as to interfere with the orderly conduct of the 
investigative hearing or to diminish in any respect the Subcommittee’s contro} 
of the conduct of such hearing. 

16. Any witness desiring to make a prepared or written statement for the 
record of the investigative proceedings in public or executive session, insofar 
as it is practicable, shall file a copy of such statement with the counsel of the 
Subcommittee within a reasonable period of time in advance of the hearing at 
which the statement is to be presented. 

17. All such statements so received which are relevant and germane to the 
subject of the investigation, upon approval of the majority of the Subcommittee, 
may be inserted into the official transcript of the proceedings. 

18. All witnesses shall be limited to giving information relevant and germane 
to the subject under investigation. The Subcommittee shall rule upon the ad. 
missibility of all testimony or information presented by the witness. 

19. At the conclusion of his testimony, or at the conclusion of testimony of g 
witness who has commented on him adversely, any person appearing before 
the Subcommittee shall have the privilege, upon approval of the Subcommittee, 
to file a supplementary written sworn statement of facts, provided this privilege 
is exercised within a reasonable time to be fixed by the Chairman. 

20. Each witness who has been subpenaed or who has appeared at the rm 
quest of the Subcommittee, upon the completion of his testimony, may report 
to the office of the Clerk of the Subcommittee and there sign appropriate vouchers 
for travel allowances and attendance fees upon the Subcommittee. If hearings 
are held in cities other than Washington, D.C., the witness may contact the Clerk 
of the Subcommitte, or his representative, prior to leaving the hearing room. 

21. The foregoing Rules of Procedure are subordinate to the Rules of the 
House of Representatives and are to be interpreted and applied in conjunction 
with and in conformity to the Rules of the House. 


APPENDIX I 


Rule XI, 26, Rules of the House of Representatives 


(a) The rules of the House are the rules of its committees so far as applicable, 
except that a motion to recess from day to day is a motion of high privilege 
in committees. Committees may adopt additional rules not inconsistent there- 
with. 

(b) Each committee shall keep a complete record of all committee action, 
Such record shall inelude a record of the votes on any question on which a record 
vote is demanded. 

(c) All committee hearings, records, data, charts, and files shall be kept 
separate and distinct from the congressional office records of the Member 
serving as chairman of the committee; and such records shall be the property 
of the House of all Members of the House shall have access to such records. 
Each committee is authorized to have printed and bound testimony and other 
data presented at hearings held by the committee. 

(d) It shall be the duty of the chairman of each committee to report o 
cause to be reported promptly to the House any measure approved by his com- 
mitee and to take or cause to be taken necessary steps to bring the matter 
to a vote. 

(e) No measure or recommendation shall be reported from any committee 
unless a majority of the committee were actually present. 

(f) Each committee shall, so far as practicable, require all witnesses ap 
pearing before it to file in advance written statements of their proposed testi 
mony, and to limit their oral presentation to brief summaries of their argu- 
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ment. The staff of each committee shall prepare digests of such statements for 
the use of committee members. 

(g) All hearings conducted by standing committees or their subcommittees 
shall be open to the public, except executive sessions for marking up bills or 
for voting or where the committee by a majority vote orders an executive 

ssion. 
ch) Each committee may fix the number of its members to constitute a quorum 
for taking testimony and receiving evidence, which shall be not less than two. 

(i) The chairman at an investigative hearing shall announce in an opening 
statement the subject of the investigation. 

(j) A copy of the committee rules, if any, and paragraph 26 of rule XI of 
the House of Representatives shall be made available to the witness. 

(k) Witnesses at investigative hearings may be accompanied by their own 
counsel for the purpose of advising them concerning their constitutional rights. 

(1) The chairman may punish breaches of order and decorum, and of pro- 
fessional ethics on the part of the counsel, by censure and exclusion from the 
hearings; and the committee may cite the offender to the House for contempt. 

(m) If the committee determines that evidence or testimony at an investi- 
gative hearing may tend to defame, degrade, or incriminate any person, it 
shall— 

(1) receive such evidence or testimony in executive session ; 

(2) afford such person an opportunity voluntarily to appear as a witness; 
and 

(3) receive and dispose of requests from such person to subpena addi- 
tional witnesses. 

(n) Except as provided in paragraph (m), the chaiman shall receive and 
the committee shall dispose of requests to subpena additional witnesses. 

(0) No evidence or testimony taken in executive session may be released 
or used in public sessions without the consent of the committee. 

(p) In the discretion of the committee, witnesses may submit brief and perti- 
nent sworn statements in writing for inclusion in the record. The committee 
is the sole judge of the pertinency of testimony and evidence adduced at its 
hearing. 

(q) Upon payment of the cost thereof, a witness may obtain a transcript copy 
of his testimony given at a public session or, if given at an executive session, 
when authorized by the committee. 


APPENDIx II. OUTLINE OF SUBCOMMITTEE ACTIVITIES 


The Special Subcommittee on Legislative Oversight on May 20, 1959, adopted 
a policy outlining the scope of the Subcommittee’s activities. The policy adopted 
is as follows: 


Purposes 


To examine the execution of the laws by the administrative agencies, ad- 
ministering laws within the legislative jurisdiction of the parent committee, 
to see whether or not the law as the Congress intended in its enactment 
has been and is being carried out or whether it has been and is being re- 
pealed or revamped by those who administer it. The Subcommittee will 
conduct investigations pertaining to the working of these independent regulatory 
commissions and agencies and pertaining to the adequacy of existing commission 
and agency laws and regulations and their administration. Such investigations 
are to assist the Subcommittee in making legislative or other recommendations 
to the Congress and to the administrative commissions and agencies, and to 
fulfill the duty of legislative oversight and supervision as provided in the Legis- 
lative Reorganization Act of 1946. In pursuance of the foregoing, the Subcom- 
mittee will also conduct investigations and make reports concerning matters 
referred to in the report of the Special Subcommittee on Legislative Oversight, 
85th Congress, 2d session, House Report No. 2711. 


Agencies to be examined 


(1) Civil Aeronautics Board, Federal Aviation Agency, Federal Communica- 
tions Commission, Federal Power Commission, Federal Trade Commission, Food 
and Drug Administration, Interstate Commerce Commission, Securities and 
Exchange Commission ; 
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(2) Bureau of Standards, National Institutes of Health, Weather Bureay: 
and ' 

(3) Foreign Claims Settlement Commission, Office of Alien Property, Public 
Health Service, Railroad Retirement Board, and other agencies within legis- 
lative jurisdiction of the committee. 


Subjects to be considered 


(1) Review and analysis of the laws and amendments, and intent of the 
Congress when enacted ; 

(2) Area of the field regulated by each law, changing circumstances, ang 
growth of the field since enactment ; 

(3) Consideration of the legislative standards in the law to determine 
whether they can be drafted in more precise terms with the view of reducing 
administrative discretion ; 

(4) Consideration of rules and regulations issued by the agency under the 
discretionary delegations, reconciliation with statutory standards and legislg. 
tive intent, manner in which rules have been applied in practice ; 

(5) Administrative interpretations and practices apart from formal rules 
and regulations, public notice of such interpretations and practices, extent to 
which in fact administration is by internal interpretations as distinguished from 
published rules ; 

(6) Judicial decisions on the administration of the law by the agency, the 
statutory standards, rules and regulations, and administrative interpretations, 
enlargement of area of regulation supported by the decisions ; 

(7) Enforcement of statute, rules, and regulations ; and 

(8) Organization of agency: 

(a) Independence and bipartisanship of commission, as intended in its 
creation ; identification of the regulators with the regulated ; 

(0) Personnel: Experience, relationship to agency policy, status under 
civil service; and 

(c) Workload, distribution of personnel as to statutory duties or on 
duties assumed through administrative interpreations, coordination with 
State and other regulatory agencies, trade, or industry enforcement groups. 
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851TH CONGRESS } HOUSE OF REPRESENTATIVES { REPORT 
od Session No. 2580 


PROCEEDINGS AGAINST BERNARD GOLDFINE 


Aveust 13 (legislative day, Aucust 12), 1958.—Ordered to be printed 


Mr. Harris, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 
CITING BERNARD GOLDFINE 


The Special Subcommittee on Legislative Oversight of the Com- 
mittee on Interstate and Foreign Commerce, as created and authorized 
by the House of Representatives under House Resolution 99, as 
amended by House Resolution 197 and House Resolution 316 of the 
85th Congress, caused to be issued a subpena to Bernard Goldfine to 
be and appear before said Subcommittee on Legislative Oversight, of 
which the Honorable Oren Harris is chairman on July 11, 1958, at 
10 a, m., in room 362, House Office Building, Washington, D. C., then 
and there to testify touching matters of inquiry committed to said 
Subcommittee, and not to depart without leave of said Subcommittee. 
The subpena served on the said Bernard Goldfine is set forth in words 
and figures as follows: 


By AutHority oF THE Hovuss or REPRESENTATIVES OF THE 
CoNGRESS OF THE UNITED STATES OF AMERICA 


To U.S. Marshal, 4th and Constitution Avenue NW., Wash- 
ington, D. C. 
You are hereby commanded to summon: 
Bernard Goldfine 
(Temporary Address) Statler Hotel 
16th and K Streets NW. 
Washington, D. C. 


to be and appear before the Special Subcommittee on Legisla- 
tive Oversight (vested under authority of House Resolution 
99, 85th Congress) of the Interstate and Foreign Commerce 
Committee of the House of Representatives of the United 
States, of which Committee and Subcommittee the Hon. 
Oren Harris, M. C., is Chairman, in their chamber in the city 
of Washington, in Room 362, Old House Office Building, on 
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July 11, 1958, at the hour of 10 a. m., then and there to testify 
touching matters of inquiry committed to said Subcommittee; 
and he is not to depart without leave of said Subcommittee. 
Herein fail not, and make return of this summons. 
Witness my hand and the seal of the House of Representa- 
tives of the United States, at the city of Washington, this 10th 
day of July 1958. 
OreEN Harris, Chairman. 
Attest: 


Rautpx R. Roserts, Clerk. 


The said subpena was duly served as appears by the return made 
thereon by the Deputy United States marshal, who was duly author. 
ized to serve the said subpena. ‘The return of the service by the 
said deputy United States marshal being endorsed thereon, is get 
forth in words and figures as follows: 


Served: Bernard Goldfine 
Personally 
July 11, 1958 
Cartton G. Bratt, United States Marshal. 
By Joun L. Sutiivan, Deputy United States Marshal. 


The said Bernard Goldfine, pursuant to the said subpena, and in 
compliance therewith, appeared before the subcommittee on July 11, 
1958, to give such testimony as required under and by virtue of 
House Resolution 99, as amended we House Resolution 197 and 
House: Resolution 316 of the 85th Congress. The said Bernard 


Goldfine having appeared as a witness and having been asked the 
questions, namely: 


1. Mr. Goldfine, you were sufficiently familiar with the 
internal affairs of Boston Port Development Co. in 1947 to 
know that its cash position would permit the withdrawal by 

ou of $20,000 in cash, allegedly as commissions, and for a 
like amount by Mr. W. J. McDonald, a director of Boston 
Port Development Co., for which checks in those amounts 
were issued and for which your CPA reported supporting 
vouchers were not available. Is that correct? 

2. Mr. Goldfine, for what purported services were these 
payments of $20,000 to you and Mr. McDonald made? 

3. Were these checks authorized by the companies’ 
directors, or did you instruct your puppet officer, Miss 
Paperman, to issue these checks? 

4. Did you authorize Miss Paperman or eny other person 
to draw these checks to the persons named in this schedule 
(schedule B)? 

5. Now, Mr. Goldfine, is it not a fact that you were suffi- 
ciently familiar with the Boston Port Development internal 
affairs to tap the till in 1945 to 1954 for a total of $104,973 
for which you gave your personal notes aggregating $79,750 
and owed an open amount of $25,223? 

6. Were these cash withdrawals authorized by the Boston 
Port Development Co.’s board of directors, or did you in- 
struct Miss Paperman to make the cash advances to you? 

7. Now, with respect to the notes, Mr. Goldfine, for what 
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reason did you and Mr. W. J. McDonald make withdrawals 
of cash.in like amounts on the same dates, and I will mention 
the dates. On July 24, 1945, you withdrew $5,000 for which 
yougave anote. Mr. McDonald on the same day withdrew 
$5,000 for which he gave a note. 

On July 27 you withdrew $1,500 for which you gave a 
note, and on the same day Mr. McDonald withdrew $1,500 
for which he gave a note. On August 17 you withdrew 
$2,000 and Mr. McDonald on the same day withdrew $2,000 
for which he gave a note. On September 22 you withdrew 
$2,500 for which you gave a note and Mr. McDonald 
withdrew $2,500 for which he gave a note. On October 17 
you withdrew $1,500 for which you gave a note and on the 
same day Mr. McDonald withdrew $1,500 for which he gave 
anote. On November 6 you withdrew $1,500 for which you 

ave a note and on the same day Mr. McDonald withdrew 

$1,500 for which he gave a note. On November 21 you 
withdrew $1,000 for which you gave a note and Mr. Mc- 
Donald withdrew $1,000 for which he gave a note. And 
during this period that I have just read from July 24 to 
November 21, 1945, you withdrew $15,000 for which you 
gave notes and Mr. McDonald during the same period also 
withdrew $15,000 for which he gave notes. 

Now, what was the reason for the withdrawal of these 
like amounts on the same dates? 

8. Now, Mr. Goldfine, we come to withdrawals and notes 
of you and Mr. McDonald in 1946. I will read these with- 
drawals and notes, and, at conclusion, ask you certain 
questions about them. 

From the report of the Boston Port Development CPA, 
which is already in evidence, it appears that in 1946, on May 
13, you withdrew $5,000 for which a note was given to Boston 
Port Development. And on the same day Mr. W. J. Mc- 
Donald withdrew $10,000 for which he gave a note. On 
June 28 you withdrew $15,000 for which you gave a note, 
and Mr. McDonald withdrew $15,000 for which he gave a 
note. On October 4 you withdrew $2,500 for which you gave 
a note, and Mr. McDonald on the same day withdrew $2,500 
for which he gave a note. On October 19 you withdrew 
$2,500 for which you gave a note, and on the same day Mr. 
McDonald withdrew $2,500 for which he gave a note. On 
November 6 you withdrew $12,000 for which you gave a 
note, and on the same day Mr. McDonald withdrew $12,000 
for which he gave a note. On December 6 you withdrew 
$2,000 for which you gave a note, and Mr. McDonald with- 
drew $2,000 for which he gave a note. 

During this period, from May 13, 1946, to December 6, 
1946, the total of the amounts withdrawn by you for which 
notes were given to Boston Port Development Co. appears 
to be $39,000 and the total amount withdrawn for which 
notes were given by Mr. McDonald during the same period 
was $44,000. 

I would like to ask were these cash withdrawals author- 
ized by the Boston Port Development Co. board of directors, 
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or did em instruct Miss Paperman to make cash advances 
to you 

9. Again, Mr. Goldfine, I am coming to the year 1947, 
and I will read you data taken from the report of the CPA, 
already in evidence, and, at the conclusion, will again ask 
you questions. 

In 1947, on January 15, you withdrew $3,750 for which 

ou gave a note, and on the same day Mr. McDonald did 
ikewise. On February 11 you withdrew $5,000 and gave a 
note, and Mr. McDonald did likewise. On March 18 you 
withdrew $1,500 for which you gave a note, and Mr. Mo. 
Donald did likewise. On April 12 you withdrew $500 for 
which you gave a note, and Mr. McDonald did likewise, 
On May 9 you withdrew $3,750 for which you gave a note, 
and Mr. McDonald did likewise. On May 9 you withdrew 
$5,000 for which you gave a note, and Mr. McDonald did 
likewise. 

On November 14, you withdrew $2,500 for which you gave 
a note and on the same day Mr. McDonald did likewise. 

Now, the total of these withdrawals and notes for you 
during that period was $22,000 and likewise the same 
total applied to Mr. McDonald. 

Again I ask you whether these cash withdrawals were 
authorized by the directors of the Boston Port Development 
Co. or did you instruct Miss Paperman to make the cash 
advances to you? 

10. We come now to the year 1948. On June 22, 1948, 
you withdrew $3,750 from the Boston Port Development 
Co. for which you gave a note and on the same day Mr. 
McDonald did likewise. 

During the period July 24, 1945, to June 22, 1948, it 
appears that the total notes covering the cash withdrawn by 

ou from Boston Port Development Co. was $79,750 and 
or Mr. McDonald during the same period, $84,750. 

Is it not a fact that there was also an account receivable 
on the books of Boston Port Development Co. from you at 
December 31, 1954, in the amount of $25,223, so that, taking 
the total notes of $79,750 and the account receivable from 

ou in the amount of $25,223, you owed the company as at 
ecember 31, 1954, $104,973. Is that correct? 

11. Before pressing the question of relevancy, I would 
like to ask this question: Were these withdrawals in the 
amount of $104,973 authorized by the board of directors of 
the Boston Port Development Co. or did you instruct Miss 
Paperman to make these advances to you? 

12. Mr. Goldfine, on September 28, 1956, you testified 
before the SEC that certain notes owed Boston Port Develop- 
ment Co. by Mr. W. R. Scudder in the amount of $24,300 
were given by him during 1950 to 1954 against a $100 a 
week tentative compensation paid him and that “there hasn’t 
been any adjustment at the present moment, but quite a lot 
of money is coming to him.’”’ Did you so testify on Septem- 
ber 28, 1956, before the Securities and Exchange Commission? 

13. Mr. Goldfine, is it a fact that during the next 2 years 
after December 31, 1954, Mr. Scudder continued to give 
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notes of $100 a week so that at December 31, 1956, there 
were held by the company notes of Scudder in the amount 
of $34,700? 

14. Mr. Goldfine, is it not a fact that as at December 31, 
1954, the Boston Port Development Co. held notes of Mr. 
J. S. Connors aggregating $30,500, and that on a loan re- 
ceivable from Mr. Connors he owed $5,000, making a total 
as at December 31, 1954, owing to Boston Port Development 
Co. of $35,500? Is that correct? 

15. Were any of these Connors cash advances to him 
authorized by the board of directors of the Boston Port 
Development Co.? 

16. Mr. Goldfine, as at December 31, 1954, it is a fact that 
Mr. S. W. Chase owed Boston Port Development Co. $13,000 
on notes; is that a fact? 

17. Isit a fact, Mr. Goldfine, that as of December 31, 1954, 
S. W. Chase owed Boston Port Development Co. $13,000 in 


notes? 

18. Mr. Goldfine, were these notes authorized by the 
board of directors of Boston Port Development Co. for the 
cash advances for these notes? 

19. Mr. Goldfine, was this cash advance of $30,200 to 
Chase Bros. authorized by the board of directors of the 
Boston Port Development Co.? 

20. Now, Mr. Goldfine, is it a fact that no effort whatso- 
ever was ever made by Boston Port Development Co. or any 
of its employees or officers to collect any of these notes or 
accounts receivable? 

21. Mr. Goldfine, is it a fact that approximately $68,000 
of accrued interest on a $500,000 third mortgage held by 
Boston Port Development Co. on a building owned by you 
through Little Building Trust, Inc., was written off as un- 
collectible by Boston Port Development Co.? Is that 
correct? 

22. Was the abatement of $67,833 interest authorized by 
the board of directors of Boston Port Development Co.? 


which questions were pertinent to the subject under inquiry, refused 
to answer said questions and, as a result of said Bernard Goldfine’s 
refusal to answer the aforesaid questions, the subcommittee was 
prevented from receiving testimony and information concerning mat- 
ters committed to said subcommittee in accordance with the terms of 
the subpena served upon Bernard Goldfine. 

The record of the proceedings before the subcommittee during which 
Bernard Goldfine refused to answer the aforesaid questions, pertinent 
to the subject under inquiry, is set forth in fact as follows: 


Unitep States House or REPRESENTATIVES, 
SpeciaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, 
ComMITTEE ON INTERSTATE AND Fornign CoMMERCE, 
Washington, D. C. 
PUBLIC HEARING 


The Special Subcommittee on Legislative Oversight of the Com- 
mittee on Interstate and Foreign Commerce met pursuant to call, at 
10 a. m., on July 10, 1958, and July 11, 1958, in room 362, Old House 
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Office Building, Washington, D. C., Hon. Oren Harris (chairman of 
the subcommittee) presiding. 

Committee members present on July 10, 1958: Representatives 
Harris, Williams, Mack, Flynt, Moss, O’Hara, Hale, and Bennett 
and Robert W. Lishman, counsel to the subcommittee. ; 

Committee members present on July 11, 1958: Representatives 
Harris, Williams, Mack, Flynt, Moss, O’Hara, Hale, and Bennett 
and Robert W. Lishman, counsel to the subcommittee. 

Because of the foregoing, the said subcommittee was deprived of 
answers to material and pertinent questions propounded to the said 
Bernard Goldfine, relative to the subject matter under House Resoly. 
tion 99, as amended by House Resolution 197 and House Resolution 
316 of the 85th Congress, the said subcommittee was instructed to 
investigate, and the refusal of the witness to answer the questions 
which questions were material and pertinent to the subject under 
inquiry, is a violation of the subpena under which the witness ap. 
peared, and his refusals to answer the aforesaid questions deprived 
your subcommittee of necessary, material and pertinent testimony 
and places the said witness in contempt of the House of Representg- 
tives of the United States. 


TESTIMONY OF BERNARD GOLDFINE, JULY 10, 1958, Accompantgp 
BY CouNsEL, SAMUEL P. Sears, Esq.; LAwrENcE R. Cousn, Esq; 
Lester Lazarus, Esq.; Roger Ross, Esq.; WitiiaM A. Porter, 
Esq.; AND Miss Mitprep PAPERMAN 


Mr. LisomMan. Now, Mr. Goldfine, on page 17 of your statement to 
the committee on Wednesday, July 2, you stated with respect to 
these companies: ‘I paid very little attention to their internal affairs,” 

Mr. Sears. Where is that page? 

Mr. LisoMan. Page 17. 

Mr. GoupFine. How far down is it, Mr. Lishman? 

Mr. LisHMan. It is about half way down the page. 

Mr. Sears. Are you reading from the mimeographed copy? 

Mr. Lisuman. Yes, sir. I will give you the mimeographed copy 
and mark it for you. 

Mr. Sears. I have it here. How does the paragraph begin? 

Mr. LisHMAN (reading) : 

I have never been an officer of director of either of these companies, and I paid 
very little attention to their internal affairs. 

Mr. Gouprine. That is correct. 

Mr. Lisuman. Now, Mr. Goldfine, you were sufficiently familiar 
with the internal affairs of the Boston Port Development Co. in 1947 
to know that its cash position would permit the withdrawal by you 
of $20,000 cash allegedly as commissions and for a like amount by 
Mr. W. J. McDonald, a director of Boston Port Development Co., 
for which checks in those amounts were issued and for which your 
own OPA, certified public accountant, reported that supporting 
vouchers were not available. Is that correct? 

Mr. Gouprine. I respectfully decline to answer the question be- 
cause it is not pertinent or relevant to the matters which this sub- 
committee is presently investigating or about which it is authorized 
to inquire. 


if 1 


— oO b 
8 Er eR ee 


sta 


tn aan oo @ . aol 


ru 


88 


of 


i i 


REGULATORY COMMISSIONS AND AGENCIES 5767 


Mr. LisoMAN. Mr. Chairman, we are in a situation where this is of 
the utmost relevancy and pertinency. We are dealing with a situa- 
tion where the East Boston Co. and the Boston Port Development 
Co. defied the Securities and Exchange Commission for a period of 
more than 8 years and information that should have been furnished 
to the Commission was not furnished in time to prevent minority 
stockholders from being victimized. 

Now, I submit this is utterly relevant. 

Mr. Bennett. Mr. Chairman, may I be heard? 

The CHAIRMAN. May I inquire what is the date that you refer to 
with reference to the $20,000 withdrawal? 

Mr. LisHMAN. 1947, December 22. 

The CHAIRMAN. 1947? 

Mr. LisHMAN. Yes, sir. 

Mr. Bennett. Mr. Chairman, may I be heard as to the relevancy 
of this question for a moment? 

The CHAIRMAN. Yes. 

Mr. Gotprine. Mr. Chairman, I would like to say one word, 
if I can. 

Mr. Bennett. He refused to answer the question. 

The CHAIRMAN. Just a minute. 

Mr. Gotprine. There was no stockholder victimized. When he 
talked victimized, I didn’t know what he is talking about. 

The CuarrMan. Do you understand the question that was asked? 

Mr. Gouprine. Well, I knew what I was asked and I have answered 
that question but I didn’t think any one was victimized. 

The CuarrMAN. You have not answered the question. 

Mr. Gouprine. I did in this here. 

The CuHarrMAN. That is no answer. 

Did you understand the question asked by the counsel with refer- 
ence to the $20,000 withdrawal which was for certain purposes, and 
I assume legitimate, by you and Mr. McDonald? Did you under- 
stand that question? 

Mr. Gouprine. I understood that question. Yes, Mr. Harris. 

The CuarrMan. But you still decline to answer that question? 

Mr. Gouprine. [I still decline to answer the questions. 

Mr. Sears. I might 

The CHAIRMAN. Just a minute, Mr. Sears. 

I read the rule the other day. You may advise your client as the 
rules provide. 

Mr. Sears. I would like to address the Chair in the interest of 
saving time here, maybe. 

The Cuarrman. If you can save time, we would welcome it. 

Mr. Sears. I can save a lot of time, I think. 

We have given this matter of the internal affairs of the East Boston 
Co. and Boston Port great consideration and study and we have 
advised Mr. Goldfine that the internal affairs of the East Boston and 
Boston Port is no concern of this committee. We are here ready to 
answer any and all questions relative to the failure to file promptl 
10-K reports and it is our opinion, and we have so advised Mr. Gold. 
fine, that that is all this committee can inquire into under the reso- 
lution in this case. So that may curtail a great many questions. 

The Cuarrman. Well, that is your opinion. You can raise the 
question of relevancy any time you desire. 
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Mr. Sears. Exactly. 

The Cxarrman. It is the purpose and the responsibility of the 
committee to make that determination. 

Mr. Szars. At this point, yes. 

The Cuaraman. At any point. 

Mr. Szgars. I beg your pardon. There are other tribunals that may 
decide that. 

The CuarrMan. We will reach that when we get to it. Will you 
repeat the question that Mr. Lisnman asked? [ am not sure that 
either Mr. Sears or Mr. Goldfine understood it. 

(Record read.) 

(The witness confers with his counsel.) 

Mr. Gouprine. I understood the question and I stand on my 
answer. 

Mr. Lisoman. Mr. Chairman. 

The CHAIRMAN. What page were you referring to from his state- 
ment! 

Mr. LisHMAN. Page 17 in the middle of the page. 

Mr. Chairman, I would point out that Mr. Goldfine himself in his 
statement has made this question relevant. He has made a definite 
statement under oath that he paid very little attention to the internal 
affairs of these companies but he knew enough about their interna] 
affairs to know that they were in sufficiently strong cash position to 
allow him and his associate, Mr. McDonald, to withdraw $20,000 in 
eash for which his own auditor reports there were no supporting 
vouchers. 

Mr. Bennett. Mr. Chairman, I would like to be heard on the 

uestion of relevancy. I think the question is relevant and I would 
like to add for the record a further argument as to its relevancy, if I 
may, at this time. 
he CuarrMan. Well, first I think we had better make it very 
clear that Mr. Goldfine included in his statement on page 17, “I have 
never been an offier or director of either of these companies, and | 
paid very little attention to their internal affairs.” 

As I understand the counsel has asked a question about that state- 
ment and you have refused to answer that question. 

Mr. Go.prine. That is correct, Mr. Chairman. 

The Cuarrman. The Chair would have to hold that it is a relevant 
question. It is pertinent to this investigation. It is a question about 
your own statement which you made. 

i Now, Mr. Bennett, you may make any further statements that you 
esire. 

Mr. Bennett. The Chair has ruled that the question is relevant 
and is going to require the witness to answer it. Is that my under- 
stan 

The Cuarrman. Of course, the Chair can only request that the 
witness answer the question which the Chair feels is relevant. 

If it is refused, the committee will have to make the decision as to 
what further action it will have to take. 
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QfATEMENT BY THE CHAIRMAN, JuLY 11, 1958, Exprarnine To 
Witness, BERNARD GOLDFINE, RELEVANCY AND PERTINENCY OF 
THE QUESTIONS 


The CuatrMAN. The Chair feels that it is necessary, for the record 
also, to make a statement at this point, a statement concerning the 
relevancy and the pertinency of the questions propounded to Mr. 
Goldfine by the counsel and members of this committee, and questions 
to be propounded in connection with this investigation for the pur- 

ust stated, and that is to assist the committee in its considera- 

tion of legislation under its jurisdiction and laws to be passed on by 
the committee. 

This statement is concerning relevancy and pertinency addressed 
to Mr. Bernard Goldfine today, July 11, 1958. 

Mr. Goldfine, at the hearing before the subcommittee on July 10, 
1958, you refused on the grounds of relevancy and pertinency to 
answer a question concerning your knowledge of the cash position of 
the Boston Port Development Co. in 1947, that it was able to issue 
a check for $20,000 to you, one in the same amount to Mr. W. J. 
McDonald and that, according to the report of the Boston Port De- 
velopment Co.’s auditor, dated March 22, 1956, as of December 31, 
1954, filed with the SEC, as result of a Federal court order of July 13, 
1955, and requirements of the SEC, there were no vouchers available 
for each of these $20,000 checks. 

According to your testimony you were in 1946 and at the present 
time the majority stockholder in the East Boston Co. You are also 
majority stockholder in the controlled subsidiary. 

n your testimony of July 2, 1958, before this subcommittee, you 
stated, and I quote: 

I have never been an officer or director of either of these companies, and I paid 
very little attention to their internal affairs. 

Before propounding to you further questions concerning the East 
Boston Co. and its controlled subsidiary, Boston Port Development 
Co., [am obliged under the decision of the Supreme Court in Watkins 
v. The United States, to state for the record the subject now under 
inquiry and the manner in which the questions to be propounded are 
pertinent thereto. I am also obliged to explain and describe what the 
bs under inquiry is and the reason why these questions relate to it. 

he subjects under inquiry and study by the subcommittee are, 
among other things— , 

(a) The Securities Act of 1933, as amended; 

(b) The Securities and Exchange Act of 1934, as amended; 

(c) The rules and regulations issued by said Commission; 

(d) The administration and enforcement of the law and regu- 
lations by the Commission; 

(e) The necessity or desirability of additional or remedial 
legislation for the protection of the public generally and of the 
minority stockholders in particular; 

(f) The necessity or desirability of additional or remedial 
legislation to prevent a majority stockholder by means of sub- 
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servient or dummy officers and directors from milking a re istered 
company and its controlled subsidiary of their income and assets 

(g) Whether the SEC is administering the statutes in accord. 
ance with the intent of the Congress expressed therein. 

The subcommittee’s jurisdiction is provided in House Resolutions 
99 and 191, 85th Congress, 1st session. 

Resolution 99 provides in part: 

That effective from January 3, 1957, the Committee on Interstate and Forej " 
Commerce may make investigations and studies into matters within its jurisdic. 
tion, including the following: 

[Paragraph (13)] The administration and enforcement by departments ang 
agencies of the Government of provisions ef law relating to subjects which are 
within the jurisdiction of such committee: Provided, That the committee shal} 
not undertake any investigation of any subject which is being investigated by 
= other standing committee of the Hause. 

or the purposes of such investigations and studies the committee, or an 
subcommittee thereof, may sit and act during the present Congress at such times 
and places within or outside the United States, whether the House is in session 
has recessed, or has adjourned, to hold such hearings and to require, by subpena 
or otherwise, the attendance and testimony of such witnesses and the production 
of such books, records, correspondence, memorandums, papers, and Aodanaen 
as it deems necessary. Subpenas may be issued under the signature of the chair. 
man of the committee or any member of the committee designated by him, and 
may be served by any person designated by such chairman or member. 

he committee may report to the House at any time during the present Congress 
the results of any investigation or study made under authority of this resolution, 
together with such recommendations as it deems appropriate. Any such report 
shall be filed with the Clerk if the House is not in session. 


I should also like to read into the record paragraph 4 of Resolu- 
tion 99 wherein the committee’s work—duties, and responsibilities 
are to include inquiry into the— 

Adequacy of the protection to investors afforded by the disclosure and regula- 
tory provisions of the various securities acts. 

The subcommittee and its staff have been and are presently in- 
quiring into and studying the matters referred to in the foregoing 
paragraph, subsections (a) to (g), inclusive. The questions to be 
propounded to you are to obtain information required to enable the 
subcommittee to perform its statutory duties and responsibilities, 
The purpose of the questions is to elicit answers which will disclose 
any inadequacies in the securities acts, whether investors are now 
adequately protected by the disclosure and regulatory provisions of 
these acts and assist the subcommittee in presenting recommendations 
to Congress concerning additional legislation. 

There is a pattern of unscrupulous majority stockholder exploi- 
tation of the Rast Boston Co. and its controlled subsidiary, Boston 
Port Development Co., which requires exposure in order to enable the 
subcommittee to fulfill its statutory purposes and duties. 

The questions to be propounded to you, Mr. Goldfine, are not for 
the purpose of interfering with the legitimate internal-management 
affairs of Boston Port Development Co. The questions are for the 
purpose of ascertaining the nature and extent of certain evils which 
may very well require remedial legislation to protect the public 
interest. 

The subcommittee is in possession of data showing derelictions by 
you, Mr. Goldfine, as majority shockholder in the East Boston Co. 
and its controlled subsidiary, Boston Port Development Co., which 
have not been reached by Securities and Exchange Commission or 
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have not been adequately dealt with by the Commission. The ques- 
tions to be propounded to you will be based a data in the pos- 
session of the subcommittee pertaining to the followmg matters: 

(1) Defiance of the SEC for a period of 8 yearsby refusing to file 
10-K reports for East Boston Co. and its subsidiary. Compliance 
resulted from an order of a Federal court. East Boston was fined 
$3,000. The court emphasized that if the company failed to file future 
reports as required, much rougher penalties would result. 

(2) Directors and officers of both of these companies were employees 
of other Bernard Goldfine companies; the treasurer of Boston Port, 
Miss Paperman, has testified before this subcommittee that she has 
been in his employ for 17 years and that, in effect, did only the bidding 
of Bernard Goldfine, “as he is the largest stockholder.” This witness 
was aptly characterized in Boston by a member of this subcommittee 
as a witness “with a very convenient memory.” 

Testimony before this subcommittee shows clearly that officers and 
directors of both companies are Goldfine puppets. The interests of 
minority stockholders were ignored. 

(3) Annual meetings of stockholders of either company have not 
been held during the past 10 years, nor were annual reports sent to 
stockholders. 

(4) During the 8-year period 1948-56 Mr. Goldfine was the only 
stockholder who had knowledge of East Boston’s activities; in fact, 
directed them. He owned or controlled 106,670 shares, or 71 percent 
of its 150,000 shares of outstanding stock. His ownership of publicly 
held stock of its subsidiary—7,120 shares—was 79 percent or 5,608 
shares. Jn a single transaction, whereby, without obtaining consent 
of the administrator of the estate of.ai former president of East Boston, 
he acquired 1,500 shares of East Boston Co. common, 2,260 of Boston 
Port Development Co. common by paying some $35,000 to a Boston 
bank for the principal amount and interest thereon of notes against 
which these shares had been pledged as collateral. The $35,000 was 
equivalent to a price of $23.53 per share of East Boston Co. stock 
acquired. It was then quoted on the Boston Stock Exchange at 38 
cents bid, 80 cents asked—a maximum indicated market value of 
$1,898. However, the real purpose of this transaction was to acquire 
the 2,260 shares of Boston Port Development stock which was 32 per- 
cent of the 7,120 shares of its stock publicly held and which increased 
Goldfine’s holdings of this stock to 5,608 shares, or 79 percent thereof. 

A few months later, March 15, 1950, Strathmore Woolen Co., a 
Goldfine company, obtained a loan of $25,000 from a Boston bank 
and pledged the aforesaid stock as collateral. ’ 

(5) In 1949 a $500,000 third mortgage held by Boston Port 
Development Co. on .a building purportedly owned by a Goldfine 
enterprise, Little Building Trust, Hibeis and on which accrued interest 
was $67,833, was exchanged for a second mortgage of like amount. 
The $68,000 of accrued interest was written off as uncollectible by 
Boston Port Development, which was equivalent to providing a like 
amount of income to Goldfine’s Little Building Trust. 

(6) A peculiar arrangement whereby an employee—W. R. Scudder— 
was paid $100 a week for which he simultaneously gave his note to 
Boston Port Development for a like amount; at December 31, 1956, 
these notes egated $34,700. Goldfine testified before the SEC 
in 1956 that there is ‘“‘quite a lot of money owing to him” (Scudder); 
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if that be so, an estimate of the amount owing to Scudder should hay, 
been recorded on Boston Port Development’s books. 

(7) At January 1, 1956, the assessed value of land owned by 
Boston Port Development was $240,000, carrying value per books 
$505,000. Only Goldfine, as a stockholder, knows the current o, 

otential value of this land, which might be the coveted object of 
his manipulations to freeze out minority stockholders. 

(8) The SEC was on notice by a C. P. A.’s report dated March 22 
1956, filed with the 10-K of Rast Boston Co., that its accounting 
records were inaccurate and numerous questionable financial practices 
were cited therein. For example: 

(a) Failure to record proceeds of gale of land. 

(6) Payment to a former president of $8,400 of $10,000 pro. 
ceeds of sale of land, allegedly for expenses and commission; no 
voucher on file. 

(c) Disbursements aggregating over $25,000 by checks drawn 
to the order of ‘Cash’ for which no vouchers were available: 
such disbursements were charged as expenses. 

(d) Payment of $20,000 to Goldfine and a like amount to Me. 
Donald, a former president of the company, allegedly as com. 
missions; no vouchers on file. 

(e) Disbursement of an additional $14,000 by checks payable 
to individuals and companies, for which no vouchers were avail- 
able. Included therein was a check for $1,750 issued to Miss 
M. Paperman, treasurer, charged to “Travel expenses.” Miss 
Paperman testified she could not recall the trip or trips for which 
this money was allegedly spent. 

(9) Failure to attempt to collect on notes and accounts receivable 
of stockholders, officers and employees, most dated 1945-48 and 
aggregating $321,000; of these old. notes and accounts $104,973 were 
debts of Goldfine. The C. P. A. deemed it necessary to set up a 
reserve for bad debts for all but $15,000 of the aforesaid items; the 
reserve included the entire amount owed by Goldfine—$104,973. 

It. is obvious, furthermore, from the testimony before this subcom- 
mittee that the SEC’s staff has sole discretion as to when the Com- 
missioners are to be informed of delinquencies in filing 10—K reports 
and cases in which it appears misleading data has been filed. No 
periodic reports of such delinquencies are required to be submitted to 
the Commission. This is a major administrative weakness of the 
Commission and does not afford adequate protection to investors. 

It also appears from the testimony that in many important respects 
the Securities and Exchange Commission is not an independent regu- 
latory agency. The testimony shows it has subjected itself in certain 
of its important functions to the will of the executive department. 

Mr. Goldfine, you have voluntarily testified—on July 2, 1958— 
that you paid very little attention to the affairs of these companies. 
You have also voluntarily testified that you told Mr. Adams that the 
East Boston Co. was being given very harsh treatment by the SEC. 
There is testimony in the hearings before the subcommittee that the 
General Counsel of the SEC was thereafter called to the White House 
where he gave an oral report of the SEC proceedings against the 
East Boston Co. There is also evidence that the SEC withdrew 4 
oe for the appointment of a receiver for the East Boston Co. 
uch voluntary testimony by you in the context of the facts already 
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rd appears to have brought you within the principle stated in 
ie v. *S. (356 U.S. 148, 155); namely, having testified thus far 

u cannot now refuse to permit cross-examination. 

The line of questions now to be asked you will, if truthfully answered 
show that, contrary to your previous testimony, you paid a great deal 
of attention to the affairs of the two companies; that you ran their 
affairs in complete disregard of anyone except yourself and that you 
caused to be appropriated company funds to yourself and your 
designees by means of notes and checks for which no vouchers are 
available. ‘The evidence in the record shows that the SEC knew or 
should have known of these facts yet did nothing effectual about it. 
The effective remedy of receivership it withdrew and instead accepted 
a consent settlement of $3,000 ostensibly commensurate with the ex- 

nses incurred by the United States in prosecuting the East Boston 
Co The facts already in the record demonstrate the need for reme- 
dial legislation to insure that the public and investors will be afforded 
reasonably adequate protection in this type of situation. The inves- 
tigatory and enforcement powers of the SEC require expansion. The 
subcommittee and its staff are studying and devising corrective legisla- 
tive proposals for submission to Congress. The answers to the ques- 
tions to be asked of you, by exposing the character and scope of what 
has occurred in the case of the East Boston Co. and its controlled 
subsidiary, will be of assistance to the subcommittee in formulating 
such legislative proposals. 

Now, Mr. Goldfine, please keep clearly in mind that the purpose of 
the questions now to be asked of you is not to interfere with the in- 
ternal management affairs of the two companies, but is instead for the 

urpose of enabling the subcommittee to obtain information necessary 
he the ye of its investigatory and legislative duties and 

nsibilities. 
.Szars. Mr. Chairman, I note you have been reading from what 
would appear to be a mimeographed statement. 

May we have copies? 

The CuarrMAN. You may have the copy that I have read from. 

Mr. Szars. I suppose some will be avaiable. 


TrestIMONY OF BERNARD GoLpFINe, UNDER SuspEnA, JULY 11, 1958, 
AccoMPANIED By CouNsEeL, Rocer Ross, Esq.; Wixram A. 
Porter, Esq.; Samuet P. Sears, Esq.; LawRENCE R. Conen, Esq.; 
anD Miss Mitprep ParpEeRMAN 


Mr. Lisuman. Mr. Goldfine, you were sufficiently familiar with the 
internal affairs of Boston Port Development Co. in 1947 to know that 
its cash position would permit the withdrawal by you of $20,000 in 
cash, allegedly as commissions, and for a like amount by Mr. W. J. 
McDonald, a director of Boston Port Development Co., for which 
checks in those amounts were issued and for which your C. P. A. 
7 supporting vouchers were not available. Is that correct? 

r. Gotprine. Mr. Lishman, I respectfully decline to answer the 
uestion because it is not pertinent or relevant to the matters which 
is subcommittee is presently investigating or about which it is 
authorized to inquire. 
_ Also, it concerns matters which are presently in litigation and under 
judicial consideration. 
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Furthermore, it involves the internal affairs of a corporation with 
which this subcommittee is not concerned. 

Mr. Lisuman. Mr. Goldfine, you have had read to you a clog 
statement of the purposes and setting forth the jurisdiction of this 
subcommittee and its statutory duties and responsibilities. Do you 
still persist that this question is not relevant and pertinent? 

(The witness confers with his counsel.) 

Mr. GouprFine. Yes, sir, I do. 

Mr. Lisuman. Mr. Chairman, I suggest respectfully that this wit. 
ness be directed to answer the question. 

The Cuarrman. Mr. Goldfine, did you testify on July 2: “T haye 
never been an officer or director of either of these companies and I 
paid very little attention to the internal affairs’’? 

Mr. Goutprine. I did, Mr. Chairman. 

The Cuarroan. Is that your statement now? 

Mr. Gouprine. That is correct. ’ 

The Cuarrman. Mr. Goldfine, the Chair must hold——— 

Mr. Gouprine. Just 1 minute, please. 

(The witness confers with his counsel.) 

Mr. Gotprine. The statement that I made was in reference to 
10-K reports that were not filed. 

The CHarrMan. The statement speaks for itself, Mr. Goldfine. 

Mr. Gouprine. That is right. 

The CuartrMan. The Chair holds that the question propounded 
by the counsel is relevant and pertinent to the investigation in order 
to assist the committee in the consideration of legislation which comes 
under its jurisdiction. Therefore, I direct and order you to answer 
the question, Mr. Goldfine. 

Mr. Gouprins. Mr. Chairman, I decline to answer the question 
for the reasons given before. 

Mr. Lisuman. Mr. Goldfine, for what purported services were these 
payments of $20,000 to you and Mr. McDonald made? 

Mr. Gouprine. I decline to answer that question for the reasons 
given before. 

The Cuarrnman. Mr. Goldfine, the Chair feels that the question 
just asked is pertinent and relevant in order to assist the committee 
in the consideration of legislation under its jurisdiction, and the 
purpose of this investigation. Therefore, I direct and order you to 
answer the question. 

(The witness confers with his counsel.) 

Mr. Gouprins. Mr. Chairman, I stand on my previous answers. 

Mr. LisuMan. Again I call your attention, Mr. Goldfine, to the 
statement read to you by the chairman of this subcommittee, and ask 
you, in the light of that statement, do you still insist that this question 
will not be answered by you on the grounds that it is not pertinent 
and relevant? 

Mr. Gouprine. Yes, sir, I do, Mr! Lishman. ; 

Mr. LisuMan. Were these checks authorized by the companies’ 
directors, or did you instruct your puppet officer, Miss Paperman, to 
issue these checks? 

Mr. Gouprineg. I decline to answer that question for the reasons 
given before. 


ee 
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Mr. Lisuman. Again, Mr. Chairman, I suggest that the question 
is pertinent and relevant and the witness should be directed to answer. 
he CHARMAN. Mr. Goldfine, for the purposes stated by the coun- 
sel in asking the questions which you have declined to answer, the 
Chair holds that the questions are relevant and pertinent to assist this 
committee in its investigation and in the consideration of legislation 
under its jurisdiction, and, therefore, I direct and order you to answer 
the question. 

Mr. Gotprixe. Mr. Chairman, I decline to answer the question for 
the reasons given before. 

Mr. Moss. Mr. Chairman, I do not recall those reasons. I wonder 
if the witness would state them for the benefit of the committee. 

Mr. Gotprine. Mr. Chairman, I respectfully decline to answer the 

uestion because it is not pertinent or relevant to the matters which 
this subcommittee is presently investigating or about which it is 
authorized to inquire. 

Also it concerns matters which are presently in litigation and under 
judicial consideration. 

Furthermore, it involves the internal affairs of a corporation with 
which this subcommittee is not concerned. 

The CHarRMAN. You may proceed, Mr. Lishman. 

Mr. Lisuman. Mr. Goldfine, I hand you a copy of schedule B of 
the report of Benjamin Brown, previously placed in evidence and ask 
you if this is a correct copy of that schedule B, except for the total 
at the bottom in the right-hand corner which wes added by a member 
of the staff of this subcommittee. : 

(Handing document to witness.) 

Mr. Conen. Can we see both? 

(Documents handed to Mr. Cohen.) 

(Witness confers with his counsel, and with Miss Paperman.) 

Mr. Lisoman. What is the answer? 

Mr. Gotprine. Would you please ask the question? 

Mr. LisomMan. Read the question, please. 

(Record read.) 

Mr. Gouprine. Yes, sir; it is, Mr. Lishman. 

Mr. Lisuman. And does this schedule show a number of checks 
charged to corporation expense for which no supporting vouchers were 
available? 

Mr. Gotpring. Mr. Lishman, this schedule speaks for itself. 

Mr. Lisoman. Did you authorize Miss Paperman or any other 
person to draw these checks to the persons named in this schedule? 

Mr. Gotprinz. I decline to answer that question for the reasons 
given before, Mr. Lishman. 

Mr. Lisuman. I would like to have in the record at this point this 
copy of schedule B, of the Boston-Port Development Co. wherein it 
is shown that 20 checks totaling $54,514.80 were charged to corpora- 
tion expense with no supporting vouchers available. 

The Cuarrman. That includes, does it not, from 1947—— 

Mr. Lisoman. December 22, 1947, to October 20, 1954. 

The Cuarrman. Let it be received for the record. 


32090 O—60—pt. 1428 
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(Schedule B referred to follows:) 


Boston Port DEVELOPMENT Co. 


ScuHEepULe B.—Other checks charged to corporation expense for which no Supporting 
vouchers were available 








Date — Payable to— Expense charged Amount 
0. 

a a ———_——— — |_| 
Dec. 22, 1947...--. 1538 | W. J. MeDonald..........-........- Commissions..........._._ $20, 000, 09 
Ree 1539 | Bernard Goldfine.................-.]---.. MBO). S555 shot Ch ht 20, 000. 00 
Dee. 23, 1947...-- 1551 | Lawrence Lowry..............-.-..- Legal and professional... _ 106, 00 
Dec. 26, 1947. ..-. 1552 | Pilgrim ‘Trust Co............---..-- anus Pbewrcercanenanscenens 2, 500, 00 
Jan. 19, 1948_....-. 1581 | Robert L. Lee.........--......---.--]--.-- OO o34h seed te 1, 000. 00 
Jan. 20, 1948......| 1583 | Harry H. Ham...................-.-]-..-- I etd acnieairae ceed 545. 50 
May 17, 1948_-..- 1702 | W. R. Seudder..-..............----- Commissions....-.-....__. 150.00 
Dec, 29, 1949... .-- 1997 | Winthrop R. Scudder...-.....----.-|----- Ose ponh pores sncyanph~ 5, 000.00 
caeieeaaees RE PI os da nigseccagnsca, tones: ibosee 100. 00 

Dec. 30, 1949. _._- (?) Wek. MemeGen def dai-- sis ON 5-2 eLEELOS 25.00 
Dec. 16, 1947...-- NS ths Sckceemancadianeud reed ela es tea 35.00 
Dec. 22, 1947...-- Soee | Gamer Wr, Wee... ., . 25s). ee AA, Sw 50.00 
Jan. 9, 1950_...... BOE, 0 ee POR ei, ce chiwdoennas RN cnctecnndedein 250. 00 
ation ae Sty Gy Se 8 8. deavecgcancocsosslanzes SeedkegaGaasbange seat 1, 750,00 
Jan. 24, 1950..._.. 1873 | Pilgrim Trust Co...............-... OM00 4369555 i 38843 1, 000. 09 
Mar. 14, 1950_..-- 1911 | Pilgrim Trust Co........-..-..-..-- Legal and professional... -_ 1, 000. 0 
May 10, 1950. ___- 1950 | Am. Airlines..._.-.........2.-2.2..- Trmeedngs . 2... 025L.) 715.30 
Dee. 7, 1951....-- 599 | Myer H. Slobodkin._..............- Legal and professional...__ 160, 00 
Mar, 29, 1952... -- See | COW, MIME WUNT..n go c coon los ce eatgreonsescecectcac 30.00 
Oct. 20, 1954..._-- 655 | Charles Jordan............---..---.- OBiebis 6... Keds 98.0 
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Mr. Lispman. Now, Mr. Goldfine—— 

The CuarrMAN. Do you want to insist on the answer as to his 
authorizing the checks? 

Mr. Lisuman. Yes, sir. I would suggest that the witness be 
directed to answer that question. 

The Cuarrman. Mr. Lishman, do you contend that the question is 
relevant and pertinent to this investigation and to assist the com- 
mittee in consideration of legislation? 

Mr. LisuMan. Yes, sir. 

The Cuarrman. Mr. Goldfine, the Chair rules that the question is 
pertinent and relevant and therefore orders and directs that you 
answer it. 

Mr. Gouprine. Mr. Chairman, I decline to answer that question 
for the reasons given before. 

Mr. Lasuman. Now, Mr. Goldfine, is it not a fact that you were 
sufficiently familiar with the Boston Port Development internal affairs 
to tap the till in 1945 to 1954 for a total of $104,973, for which you 
gave your personal notes aggregating $79,750 and owed an open amount 
of $25,223? 

(The witness confers with his counsel.) 

Mr. Goupring. Mr. Lishman, I decline to answer that question for 
the reasons given before, but that is an insulting question. I never 
tapped any till. 

Mr. Sears. One moment. I ask the chairman’s indulgence to have 
it noted for the record that Mr. Lishman is not under oath. 

The Cuarrman. Mr. Sears, the Chair appreciates your duties and 
responsibilities as the attorney, but you have been alko advised of the 
purpose of your appearance here, too, and I trust that we will keep in 
mind the rule. 

Mr. Sears. I shall try my best, sir. At the same time, I think 
certain observations should be made. 
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The CuarrMaN. All right, Mr. Sears. The Chair has called your 
attention to the rule. 

Mr. Lishman, you may proceed. 

Mr. Lasoman. The witness having refused to answer, I suggest that 
he be directed and ordered to answer this question as being relevant 
and pertinent and within the purposes and scope of this subcom- 
mittee’s jurisdiction. 

Mr. Witurams. Mr. Chairman. 

The CHAIRMAN. Mr. Williams. 

Mr. Wiiuiams. May I suggest that the counsel rephrase the ques- 
tion and take out the words “tapped the till,’ and insert instead 
“withdraw,” or words to that effect? 

The CuarrMAN. The question is, Mr. Goldfine, did you during this 
period of time withdraw the stated amount 

Mr. LisuMan. $104,973. 

The CHAIRMAN. From the company under consideration here in 
connection with the investigation and for which you gave a note as 
has been explained in the question? 

Mr. Gotprine. Mr. Chairman, I decline to answer that question 
for the reasons given before, and the paper speaks for itself. 

The CuarrMan. Mr. Goldfine, the Chair must rule the question to 
be pertinent and relevant for the purpose of this investigation and to 
assist the committee in consideration of legislation under its jurisdic- 
tion. Therefore, | order and direct you to answer the question. 

Mr. Gotprine. Mr. Chairman, I decline to answer that question 
for the reasons given before. 

The CuarrMAN. You may proceed, Mr. Lishman. 

Mr. Lisoman. Were these cash withdrawals authorized by the Bos- 
ton Port Development Co.’s board of directors, or did you instruct 
Miss Paperman to make the cash advances to you? 

Mr. Gouprine. Mr. Lishman, I decline to answer that question for 
the reasons given before because they are not pertinent or relevant. 

The CuarrMAN. Again, Mr. Goldfine, the Chair holds they are 
pertinent and relevant for the purposes stated and therefore again 
orders and directs you to answer the question. 

Mr. Gouprins. Mr. Chairman, I decline to answer that question 
for the reasons given before. 

Mr. LisumMan. Now, with respect to the notes, Mr. Goldfine, 
for what reason did you and Mr. W. J. McDonald make withdrawals 
of cash in like amounts on the same dates, and I will mention the 
dates. On July 24, 1945, you withdrew $5,000, for which you gave a 
note. Mr. McDonald on the same day withdrew $5,000 for which he 
gave a note. 

On July 27, you withdrew $1,500 for which you gave a note, and 
on the same day Mr. McDonald withdrew $1,500 for which he gave a 
note. 

On August 17 you withdrew $2,000 and Mr. McDonald on the 
same day withdrew $2,000 for which he gave a note. 

On September 22, you withdrew $2,500 for which you gave a note 
and Mr. McDonald withdrew $2,500 for which he gave a note. 

On October 17, you withdrew $1,500 for which you gave a note, 
and Mr. McDonald. withdrew $1,500 for which he gave a note. 

On November 6, you withdrew $1,500 for which you gave a note 
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and on the same day Mr. McDonald withdrew $1,500 for which he 
gave a note. 

On November 21 you withdrew $1,000 for which you gave a note 
and Mr. McDonald withdrew $1,000 for which he gave a note. 

And during this period that I have just read, from July 24 to Novem. 
ber 21, 1945, you withdrew $15,000 for which you gave notes and 
Mr. McDonald during the same period also withdrew $15,000 for 
which he gave notes. 

Now, what was the reason for the withdrawal of these like amounts 
on the same dates? 

Mr. Gotprine. Mr. Lishman, I decline to answer that question 
because they are not pertinent or relevant and for the other reasons 
I have previously stated. 

Mr. Lisoman. Mr. Chairman, I again suggest that the question is 
pertinent and relevant. 

The CuarrMan. In what way, Mr. Lishman, is this pertinent and 
relevant to the investigation? 

Mr. Bennett. Mr. Chairman. 

Mr. LisHMAN. Just a moment. 

If I may give the answer, it will be developed as we go along that 
these and other notes were never collected by the Boston Port Devel- 
opment Co. as an asset and eventually a reserve for bad debts was set 
up — them, and this during a period when the Boston Port 
Development Co. was delinquent in its taxes and was furnishing no 
reports of any nature to its stockholders or to the Securities and 
Exchange Commission. 

The CuarrMan. The Chair rules under the circumstances that the 
question is relevant and pertinent and therefore, Mr. Goldfine, directs 
and orders you to answer the question. 

(The witness confers with his counsel.) 

Mr. Goupringe. Mr. Chairman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons I have 
previously stated. 

Mr. Bennett. Mr. Chairman. 

The CHarrman. Mr. Bennett. 

Mr. Bennett. May I ask a supplementary question? 

The CHarrkMAN. Will you talk a little louder, Mr. Bennett? We 
cannot hear you. 

Mr. Bennet. May I ask a question on this point, supplementary 
to Mr. Lishman’s last question? 

The Cuarrman. Yes. 

Mr. Bennett. On page 22 of your prepared statement, Mr. Gold- 
fine, down about the middle of the page 

Mr. Szars. Would you pause just a moment? 

All right, sir. 

Mr. Bennett. In speaking of the East Boston Co., you said this: 

Frankly, it was so closely held that I am afraid that Mr. McDonald and I got 
to thinking of it as “‘our’’ company. 

Is that the reason you refuse to answer Mr. Lishman on the last 
question or I mean is that the answer to Mr. Lishman’s question? 

(The witness confers with his counsel.) 

Mr. Gotprine. Mr. Bennett, I have stated my grounds. 

Mr. Bennett. Would you be willing to state whether that is the 
answer to Mr. Lishman’s last question? 
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(The witness confers with his counsel.) 

Mr. Gotprinz. Mr. Bennett, I stand on my answers. 

Mr. Bennett. You refuse to answer? 

Mr. Gotprinz. I do, Mr. Bennett. 

Mr. Benner. Mr. Chairman, I ask that he be directed to answer 
that question. or gy 

The CuatrMAN. Mr. Goldfine, the Chair feels that the question is 
relevant and pertinent to this investigation to assist the committee 
in the consideration of legislation under its jurisdiction and carrying 
out its responsibilities as directed by the House of Representatives in 
Resolutions 99 and 191, and, therefore, orders and directs you to 
answer the question. 

Mr. Goutprine. Mr. Chairman, I decline to answer that questioh 
because it is not pertinent or relevant, for the reasons I have previously 

ted. 
she CuatrRMAN. Proceed, Mr. Lishman. 

Mr. Lisoman. Now, Mr. Goldfine, we come to withdrawals and 
notes by you and Mr. McDonald in 1946. I will read these with-. 
drawals and notes, and, at the conclusion, ask you certain questions 
about them. 

From the report’ of the Boston Port Development C. P. A., which is 
already in evidence, it appears that in 1946, on May 13, you withdrew 
$5,000 for which a note was given to Boston Port Development, and 
on the same day Mr. W. J. McDonald withdrew $10,000 for which he 
gave a note. On June 28, you withdrew $15,000 for which you gave 
a note, and Mr. McDonald withdrew $15,000 for which he gave a 
note. On October 4, you withdrew $2,500 for which vou gave a note, 
and Mr. McDonald on the same day withdrew $2,500 for which he 
gave a note. On October 19, you withdrew $2,500 for which you gave 
anote, and on the same day Mr. McDonald withdrew $2,500 for which 
he gave a note. On November 6, you withdrew $12,000 for which 
you gave a note, and on the same day Mr. McDonald withdrew 
$12,000 for which he gave a note. On December 6, you withdrew 
$2,000 for which you gave a note, and Mr. McDonald withdrew 
$2,000 for which he gave a note. 

During this period, from May 13, 1946, to December 6, 1946, the 
total of the amounts withdrawn by you for which notes were given 
to Boston Port Development Co. appears to be $39,000, and the 
total amount withdrawn for which notes were given by Mr. McDonald 
during the same period was $44,000. 

I would like to ask were these cash withdrawals authorized by the 
Boston Port Development Co. board of directors, or did you instruct 
Miss Paperman to make the cash advances to you? 

Mr. Gotprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons I have 
previously stated. 

Mr. Lisaman. Mr. Chairman, again I suggest the question is 
relevant. We have a situation where the dominant stockholder in 
@ company, which is not holding any stockholders’ meetings or sub- 
mitting annual reports to stockholders, finally winds up in complete 
disregard of the Securities and Exchange Commission for a period of 
years. 

The Cuatrman. The Chair feels that the questions are pertinent 
and relevant to assist the committee in its responsibilities, and, there- 
fore, orders and directs you to answer the question, Mr. Goldfine. 
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Mr. Gouprine. Mr. Chairman, I decline to answer that question 
for the reasons stated. 

Mr. Lisaman. Again, Mr. Goldfine, I am coming to the year 1947 
and I will read you data taken from the report of the C. P. A., already 
in evidence, and, at the conclusion, will again ask you questions. 

In 1947, on January 15, you withdrew $3,750 for which you gave g 
note, and on the same day Mr. McDonald did likewise. On Februar 
11 you withdrew $5,000 and gave a note, and Mr. McDonald did like. 
wise. On March 18 you withdrew $1,500 for which you gave a note 
and Mr. McDonald did likewise. On April 12 you withdrew $509 
for which you gave a note, and Mr. MeDonald did likewise. On 
May 9 you withdrew $3,750 for which you gave a note, and Mr. 
McDonald did likewise. On May 9 you withdrew $5,000 for which 
you gave a note, and Mr. McDonald did likewise. 

On November 14, you withdrew $2,500 for which you gave a note 
and on the same day Mr. MeDonald did likewise. 

Now, the total of these withdrawals and notes for you during that 
period was $22,000 and likewise the same total applied to Mr, 
McDonald. 

Again I ask you whether these cash withdrawals were authorized by 
the directors of the Boston Port Development Co. or did you instruct 
Miss Paperman to make the cash advances to you? 

Mr. Gouprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons | 
have previously stated. 

Mr. Lisuman. Mr. Chairman, I again suggest that the question is 
relevant and pertinent. 

The Cuatrman. Mr. Goldfine, the Chair feels that the question is 
relevant and pertinent to assist the committee in its legislative respon- 
sibility and therefore orders and directs you to answer the question. 

Mr. Gouprine. Mr. Chairman, I decline to answer that question 
for the reasons stated. 

Mr. Lisuman. We come now to the year 1948. 

On June 22, 1948, you withdrew $3,750 from the Boston Port 
Development Co. for which you gave a note and on the same day 
Mr. McDonald did likewise. 

During the period July 24, 1945, to June 22, 1948, it appears that 
the total notes covering the cash withdrawn by you from Boston 
Port Development Co. was $79,750 and for Mr. McDonald during 
the same period, $84,750. 

Is it not a fact that there was also an account receivable on the books 
of Boston Port Development Co. from you at December 31, 1954, in 
the amount of $25,223, so that, taking the total notes of $79,750 
and the account receivable from you in the amount of $25,223, you 
owe the company as at December 31, 1954, $104,973. Is that correct? 

Mr. Gouprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons I have 
previously stated. 

Mr. LisuMan. Before pressing the question of relevancy, I would 
like to ask this question: Were these withdrawals in the amount of 
$104,973 authorized by the board of directors of the Boston Port 
Development Co. or did you instruct Miss Paperman to make these 
advances to you? 
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Mr. Go.prine. I decline to answer that question for the reasons 
oe LisuMaNn. Mr. Chairman, again I suggest that the question is 
relevant and pertinent. 

The CuatrMAN. The Chair feels that the question is relevant and 

jinent to assist the committee in its legislative responsibilities and 
therefore directs you to answer the question, Mr. Goldfine. 

Mr. Gouprine. Mr, Chairman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons 
[have previously stated. 

Mr. Lispman. Mr. Goldfine, on September 28, 1956, you testified 
before the SEC that certain notes owed Boston Port Development 
Co. by Mr. W. R. Scudder in the amount of $24,300 were given by 
him during 1950 to 1954 against a $100 a week tentative compensation 

aid him and that ‘‘there hasn’t been any adjustment at the present 
moment, but quite a lot of money is coming to him.” 

Did you so testify on September 28, 1956, before the Securities 
and Exchange Commission? 

Mr. Gouprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons 
[ have previously stated. 

Mr. Lisuman. Mr. Chairman, I suggest that the question is 
relevant and pertinent and comes within the scope of the statement 
that was read by you at the opening of this hearing. 

The CuarrMan. The Chair holds that the question is relevant and 
pertinent to this investigation to assist the committee in its legislative 
responsibilities, and, therefore, orders and directs that you answer 
the question, Mr. Goldfine. 

Mr. Gotprine. Mr. Chairman, I decline to answer that question 
for the reasons previously stated before. 

The Cnarrman. You decline to answer either of the questions then, 
do you not? 

Mr. Gotprine. Pardon, Mr. Chairman? 

The Cuarrnman. You decline or refuse to answer either of the 
questions just asked? 

Mr. Gotprine. Mr. Chairman, I do; yes, sir. 

Mr. Lisoman. Mr. Goldfine, is it a fact that during the next 2 
years after December 31, 1954, Mr. Scudder continued to give notes 
of $100 a week so that at December 31, 1956, there were held by the 
company notes of Scudder in the amount of $34,700? 

. Gouprine. Mr. Lishman, I decline to answer that question for 
the reasons stated previously. 

Mr. Lisuman. Again I suggest, Mr. Chairman, the question is 
relevant and pertinent. 

The Cuarrman. For the same reasons just stated? 

Mr. LisuMan. Yes, sir. 

The Cuatrman. The Chair does feel that the question is pertinent 
and relevant to assist the committee in its legislative responsibilities, 
and, therefore, directs and orders you to answer the question, Mr. 

e. 

Mr. Gotprine. Mr. Chairman, I decline to answer that question 
for the reasons stated previously. 

Mr. Lisuman. Mr. Goldfine, on the basis of your 1956 testimony 
before the Securities and Exchange Commission regarding these 
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Scudder notes, is it not a fact that 10—-K reports finally filed by Bostoy 
Port Development Co. were incorrect in that no liability was showy 
for the estimated amount of its liability to Scudder, at least $34,709? 

(The witness confers with his counsel.) ' 

Mr. Gouprinz. That’s something I don’t know. That’s a matte 
I will have to take up with my accountant, Mr. Brown. 

Mr. Lisuman. Mr. Goldfine, is it not a fact that as at Decembe 
31, 1954, the Boston Port Development Co. held notes of Mr. J, § 
Connors aggregating $30,500, and that on a loan receivable from My. 
Connors he owed $5,000, making a total as at December 30, 1954 
owing to Boston Port Development Co. of $35,500? Is that correct? 

Mr. Gotprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant, and for the other reasons | 
have previously stated. 

Mr. LisumMan. Again I suggest, Mr. Chairman, the question jg 
relevant and pertinent and falls within the scope of the statement 
that you read at the outset of this hearing. 

The CuatrMan. The Chair feels the question is pertinent. It is 
certainly relevant to this inquiry to assist the committee in its legis- 
lative responsibilities, and, therefore, orders and directs you to answer 
the question, Mr. Goldfine. 

Mr. Gotprins. Mr. Chairman, I decline to answer that question 
for the reasons stated before. 

Mr. LisumMan. Were any of these Connors cash advances to him 
ener by the board of directors of the Boston Port Development 

0.? 

Mr. Goutpring. Mr. Lishman, I decline to answer that question for 
the reasons stated before. 

Mr. Lisuman. Again I suggest, Mr. Chairman, the question is 
relevant and pertinent. 

The Cuarrman. Mr. Goldfine, is it your contention that this com- 
mittee is not entitled to know what has been going on with reference 
to these reports to the Securities and Exchange Commission and 
whether or not they were properly authorized in the usual and normal 
business way of your company? 

(The witness confers with his counsel.) 

Mr. Goupring. Mr. Chairman, it is not for me to pass upon what 
the duties of the committee are. 

The CHarrman. You seem to be trying to pass on it, on every one 
of these questions. 

You still contend that this committee is not entitled to know whether 
or not these transactions which have been purported to have been 
reported to the Securities and Exchange Commission were legitimate 
transactions? 

(The witness confers with his counsel.) 

Mr. Gouprine. Mr. Chairman, I stand on my previous answers. 

The Cuarrman. The Chair feels it is a very pertinent and relevant 
question, and, therefore, orders and directs you to answer the question. 

(The witness confers with his counsel.) 

Mr. Goupring. Mr. Chairman, I decline to answer those questions 
for the reasons stated before. 

Mr. Lisuman. Mr. Goldfine, as at December 31, 1954, is it a fact 
that Mr. S. W. Chase owed Boston Port Development Co. $13,000 on 
notes; is that a fact? 
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Mr. Gotprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the reasons I have 
reviously stated. 

Mr. LisHMAN. Again I suggest that the question is relevant and 

rtinent, Mr. Chairman. timately when we finish this series of 
questions, we will show that the company set up a reserve on its books 
to cover these so-called bad debts in the amount of $305,684.46 and 
we certainly are entitled to find out whether or not these transactions 
were authorized in the usual normal, legitimate, customary manner, 
namely, by authorization of the board of directors. 

The CHarRMAN. Mr. Lishman, were these transactions finally shown 
on the 10-K reports as filed with the Commission? 

Mr. LisumMan. Yes, sir. 

The CuarnMAN. They were not filed until 1956, were they? 

Mr. LisHmMan. That is correct. 

The CHAIRMAN. You are inquiring here about the transactions that 
occurred during all these years? 

Mr. LisHMAN. Yes. 

The CuarrMAN. When the 10—K reports were not filed pursuant to 
aw? 

Mr. Lisoman. That is correct. 

The CHainMAN. The question is relevant and pertinent, Mr. 
Goldfine. 

Mr. Sears. I don’t think there is any question, Mr. Chairman. 
I do not know how it can be relevant if there wasn’t any question. 

The CuarRMAN. There is a question. 

Mr. LisumMan. I asked him about the $13,000 notes. 

Mr. Sears. I beg your pardon. You said the record would show. 

Mr. Moss. Mr. Dhaltenan, I make a point of order that the counsel 
is not acting in accordance with rule XI, paragraph (k). I have 
tried to withhold objection. The counsel is familiar with the rules 
and he may advise on constitutional questions. 

I think we should hold him strictly to his proper role in these 
heat 


earings. 
Mr. Szars. When my client is directed to answer a question and 
there isn’t any question, I am going to assert his rights. 

Mr. Moss. Mr. Chairman, I renew my point of order. 

The Cuarrman. Mr. Lishman, will you ask the reporter to restate 
the question? 

Mr. LisHMAN. It may be easier if I ask it. I am positive there was 
a question. 

Mr. Szars, You will have a question, then. 

The Cuarrman. All right. 

Mr. Lisuman. Is it a fact, Mr. Goldfine, that as of December 31, 
on W. Chase owed Boston Port Development Co. $13,000 on 
notes 

The CuarrMan. That is the question, Mr. Goldfine. 

Mr. Gotprine. All right, Mr. Chairman. 

Mr. Lishman, I decline to answer that question because it is not 
—- or relevant and for the other reasons I have previously 
stated. 

The Cuarrman. The Chair holds it is relevant and orders and 
directs you to answer the question, Mr. Goldfine. It is necessary to 
assist this committee in its responsibilities. 
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Mr. Gouprins. Mr. Chairman, I decline to answer that questioy | 


for the reasons stated before. 

The CuairmMan. You may proceed, Mr. Lishman. 

Mr. Lisuman. Mr. Goldfine, were these notes authorized by the 
board of directors of Boston Port Development Co. for the cag) 
advances for these notes? 

Mr. Goupring. Mr. Lishman, I decline to answer that question fg 
the reasons stated before. 

Mr. Lisuman. Is it a fact that as of December 31, 1954, Chay 
Bros. owed $30,200 to the Boston Port Development Co. on notes? 

Mr. Gotprine. Mr. Lishman, I decline to answer that questigy 
because it is not pertinent or relevant and for the other reasons I haye 
previously saasads 

Mr. Lisoman. Again I suggest, Mr. Chairman, that the question ig 
relevant and pertinent. 

The Cuarrman. The Chair rules that the question is relevant and 
pertinent to assist the committee in its responsibility and therefore 
orders and directs you to answer the question, Mr. Goldfine. 

Mr. Gotprine. Mr. Chairman, I decline to answer that question for 
the reasons stated before. 

Mr. Lispman. Mr. Goldfine, was this cash advance of $30,200 to 
Chase Bros. authorized by the board of directors of the Boston Port 
Development Co.? 

Mr. Gouprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons | 
have previously stated. 

The CuarrmMan. The Chair has just ruled that the question is 
pertinent and relevant and again orders and directs you to answer 
the question because of the assistance it will give to the committee 
in its legislative responsibilities. 

Mr. Gouprine. Mr. Chairman, I decline to answer that question 
for the reasons stated before. 

_Mr. Lisaman. Mr. Goldfine, is it not a fact that the total of these 
notes and accounts receivable just read to you as at December 31, 
1954, totaled $305,684.46? 

~¢ Go.pringe. Mr. Lishman, I can’t carry those figures in my 
head. 

Mr. LisuMan. I will show you a copy of schedule 8, prepared by the 
auditor of the Boston Port Development Co. which is part of the 
report already in evidence and ask you if this will help you? 

(Handing document to the witness.) 

Mr. Gouprine. Thank you. 

Mr. Couen. May we have the original, Mr. Lishman? 

(The original was handed to Mr. Eohen.) 

(The witness confers with Miss Paperman.) 

Mr. Lisuman. Is that correct? 

Mr. Goutpring. Mr. Lishman, Miss Paperman tells me the figures 
are correct and I presume it is. 

Mr. LisumMan. Yes, sir. 

Mr. Go.prine. I mean the additions are correct, Mr. Lishman. 

Mr. Lisuman. Now, to make the record clear, and this will not bea 
uestion, I wish to have the record show at this point that Mr. Brown, 
the auditor of the Boston Port Development Co., stated that these 
notes and accounts receivable in the amount of $305,684.46, must be 
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set. up under a reserve for bad debts because, among other reasons, 
with respect to Mr. Goldfine’s notes in the amount of approximately 
$79,000, none of these notes are witnessed and they are all over 6 
years old; * * * that no payment has ever been made on account of 

incipal or interest, and these may be uncollectible because of the 
statute of limitations. 

Now, Mr. Goldfine, is it a fact that no effort whatsoever was ever 
made by Boston Port Development Co. or any of its employees or 
officers to collect any of these notes or accounts receivable? 

Mr. Gouprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons I have 
previously stated. 170 

Mr. LisHMan. Again I suggest, Mr. Chairman, that the question is 
relevant and pertinent. We have here a situation where the majority 
stockholder has notes aggregating $79,000 and an open account of 
$25,000 and is reported to be a man of considerable wealth. Yet the 
auditor of this company sets up this $104,000 as uncollectible. This 
was done at a time when the company owed a substantial amount on 
real-estate taxes. 

Linsist that the question is relevant. 

The CuarnmMan. The Chair feels that the question is relevant for 
the p es stated and to assist the committee in its legislative 
responsibilities. And also I might state that since these transactions 
were shown on the CPA report filed with form 10—K, they would be 
further relevant to this investigation on the question of Mr. Gold- 
fine’s compliance with the Securities and Exchange Commission re- 
quirements. The Chair sees no other way except they are relevant, 
and, therefore, Mr. Goldfine, orders and directs that you answer 
the question. 

Mr. Gotpring. Mr. Chairman, I decline to answer that question 
for the reasons stated before. 

Mr. Lisaman. Mr. Goldfine, is it a fact that approximately $68,000 
of accrued interest on a $500,000 third mortgage held by Boston Port 
Development Co. on a building owned by you through Little Building 
Trust, Inc., was written off as uncollectible by Boston Port Develop- 
ment Co.? Is that correct? 

Mr. Gotpring. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons I 
have previously stated. 

Mr. Lisoman. Again I suggest, Mr. Chairman, the question is 
pertinent and relevant. 

The Cuarmman. The Chair does hold that the question is relevant 
to assist the committee in its responsibilities and in the consideration 
of legislation under its jurisdiction, and, therefore, orders and directs 
that you answer the question. 

Mr. Gotprine. Mr. Chairman, I decline to answer that question 
for the reasons stated before. 

Mr. Lisuman. Was the abatement of $67,833 interest authorized 
by the board of directors of Boston Port Development Co.? 

Mr. Gotprine. Mr. Lishman, I decline to answer that question 
because it is not pertinent or relevant and for the other reasons I 
have previously stated. 

Mr. Lisuman. Again I suggest the question is relevant and perti- 
nent, Mr. Chairman. 
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The Cuarrman. The committee feels that it is quite pertinent anq 
relevant. The committee certainly cannot make any determination 
or conclusion in a matter of legislation affecting a situation of this 
kind unless it knows something about what happened. 

This witness declines and refuses to answer the questions that ary 
relevant and pertinent. Therefore, he is ordered and directed by the 
Chair to answer the question. 

Mr. Gotprinz. Mr. Chairman, I decline to answer that question 
for the reasons I have stated before. 

Mr. Lisaman. Now, Mr. Goldfine, did you direct the withholding 
of reports to the Securities and Exchange Commission in order tg 
cover up or conceal the true financial condition of the company? 

Mr. Gotprine. No, sir; I did not. 

Mr. Lisuman. Would you refuse to answer any other questions 
concerning the financial operations of the company during the 8-year 
period when you were delinquent in filing 10—K reports with the Securi. 
ties and Resuange Commission? 

(The witness confers with his counsel.) 

Mr. Gouprinz. Mr. Lishman, I will either answer the questions as 
they are put or decline to answer. 

Mr. Bennett. Mr. Chairman, may I ask a question at this point? 

The Cuarrman. Have you any more questions, Mr. Lishman? 

Mr. Lisuman. Mr. Chairman, I beheve a sufficient number of 
pertinent and relevant questions have already been asked to establish, 
in my judgment, that this witness is guilty of contempt, and that the 
reason of refusal on the grounds that the questions are not pertinent 
and relevant is an effort to prevent this subcommittee from per- 
forming the duties and responsibilities that have been placed upon it 
by Congress, and to prevent this committee from obtaining the in- 
formation it needs in order to formulate remedial legislation to take 
care of the public interest in a situation of the type which has been 
disclosed by the testimony in this hearing. 

Mr. Bennett. Mr. Goldfine, on yesterday or the day before you 
answered a question concerning the use of the $30,000 cashier’s check 
or certified check on the part of East Boston Co., explaining it was 
being used to either pay taxes or, in part, to pay taxes, and it was 
eventually used to reduce a mortgage. Now my question is this: 

Is there any difference between your making an explanation about 
that $30,000 check and your making a response to the questions which 
Mr. Lishman has asked you this morning on other financial transac- 
tions of the company? 

(Witness confers with his counsel.) 

Mr. Gouprinz. When I answered that question I answered in 
relation to the treasurer’s checks. 

Mr. Bennett. That is true, but the $30,000 had to do with a very 
important financial transaction of this company. 

Now my question is: Is there any difference between that particular 
type transaction so far as this investigation is concerned and the 

uestions which Mr. Lishman asked you this morning on other 
nancial transactions? 

(The witness confers with his counsel.) 

Mr. Gouprine. Yes, Mr. Bennett, there is. 

Mr. Bennetr. What is the difference? 
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Mr. Gouprine. | contend that this subcommittee has no right to 
inquire into the internal affairs of the companies concerned. 

r. BennetT. Is not your explanation of the $30,000 check an 

Janation of the internal financial affairs of the company? 

Nige. GoutpFine. That was in connection with the treasurer’s checks, 
but not the internal affairs. ‘ORR ant -' 

Mr. Bennett. But it has to do with financial transactions in the 
same respect as other transactions. — a 

Mr. GoutpFine. Mr. Bennett, it might have incidentally. 

Mr. Bennett. Yes. Therefore, upon what basis did you answer 
that question and refuse to answer the other questions? 

Mr. Gouprine. I have already answered you, Mr. Bennett. 

Mr. Bennetr. What is your answer? 

Mr. Sears. He said it had to do with the treasurer’s checks and not 
the internal affairs. 

Mr. Bennett. I heard him say that, Mr. Sears. I am trying to 
find out what is the difference between the treasurer’s checks and the 
other financial transactions contained in Mr. Lishman’s questions so 
far as this committee is concerned. 

Mr. Gouprine. I have already stated that before, Mr. Bennett. 

Mr. Bennetr. Will you state it again for the record. I am not 
clear as to what you stated. 

Mr. Gouprine. Well, the $30,000 that you are talking about, that 
was the treasurer’s check that you were discussing. 

Mr. Bennett. I know that. 

Mr. Gotprine. But it has nothing to do with the internal affairs 
of the company. 

Mr. Bennett. You mean the treasurer’s check has nothing to do 
with the internal affairs of the company? 

Mr. Gouprine. It may incidentally, Mr. Bennett. 

Mr. Bennett. Is there any real difference between a treasurer’s 
check transaction and any other financial transaction concerning 
which you have been questioned this morning? 

Mr. Gotprine. Mr. Bennett, I think there is a big difference. 

Mr. Bennetr. What is it? 

Mr. Gouprine. I contend that this subcommittee has no right to 
inquire into the internal affairs of the companies concerned. 

Mr. Bennett. Mr. Chairman, I think that the witness ought to be 
required to answer the last question on what is the difference between 
the financial transactions in the cashier’s check or treasurer’s check 
and the other financial transactions concerning which he has been 
asked this morning. 

The Cuarrman. Mr. Goldfine, you have refused to answer the 
question just propounded to you by Mr. Bennett. You have refused 
to answer a a many questions this morning that are held to be 
pertinent and relevant to the investigation to assist the committee 
in its legislative responsibility. Your refusal to answer the questions 
may possibly subject you to contempt of Congress. In view of this, 
do you now wish to change or modify your statements on any of these 
questions or your answers to them? 

Mr. Gotprinr. Mr. Chairman, no sir; I do not. 

The Cuarrman. Is that all, Mr. Lishman? 

r. LisoMan. Those are all the questions I have at this time. 
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STATEMENT BY Cuter CouNsEL, JuLY 17, 1958, AGain Exp 
RELEVANCY AND PERTINENCY AND REQUESTING THAT Wrryp 
BERNARD GoLpFINE ReconsipER His Rervusats To Answ 
QUESTIONS 


Mr. Lisuman. In connection with the relevancy and pertinency of 
questions and the objections, I would like to make a statement anq 
then ask a question. _ 

The CHarRMAN. Yes; you may proceed. 

Mr. Lisuman. Before concluding examining Mr. Goldfine and hjs 
numerous refusals to answer questions on the grounds that the ques. 
tions involve inquiry into the internal affairs of a corporation, we 
should remember the following: 

At the hearings on July 11, 1958, and thereafter, Mr. Goldfine was 
questioned concerning matters disclosed in a report dated March 29 
1956, filed with the Securities and Exchange Commission on March 
23, 1956, = Boston Port Development Co., a controlled subsidiary 
of the East Boston Co., which is a company registered with the 
ties and Exchange Commission. 

This auditor’s report, although dated March 22, 1956, is as of De. 
cember 31, 1954. This report on file at the Securities and Ex 
Commission reveals cash withdrawals from Boston Port Development 
in extremely substantial amounts for which notes were given by Mr, 
Goldfine and others. 

Mr. Goldfine owns the majority or approximately 79 percent of the 


LAINING | 
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outstanding publicly held shares of stock of the Boston Port Develop. | 


ment Co. He also owns and controls about 85 percent of the stock 


of the East Boston Co., which, in turn, owns 51 percent of the stock of | 


the Boston Port Development Co. 

Thus we have the situation where Mr. Goldfine, as the dominant 
stockholder in the Boston Port Development Co., has caused substan- 
tial sums to be withdrawn from the Boston Port Development Co. in 
the form of notes over a period of years, that for a period of 8 years 
no financial reports were filed with the Securities and Excha 
Commission by the East Boston Co. and its subsidiary which would 
have revealed this situation to other stockholders or the public, that 
these notes, representing cash, which were withdrawn from the Boston 
Port Development Co., by Mr. Goldfine, in some instances require 
a payment of interest thereon, and in some instances do not require 
interest payment. 

According to the Boston Port Development Co.’s own audit report, 
now in the record, these notes have been carried on the books as assets 
against which a reserve for the full amount was recorded in the form of 
bad debts. 

The testimony at the hearing in Boston, on June 6, 1958, shows that 
no attempt has ever been made to collect either the principal or the 
interest on these notes. The Boston Port Development Co. report 
on file with the SEC also shows numerous other unusual financial 
transactions; for example, notes from Winthrop Scudder and others are 
carried on the books as notes and loans receivable, and yet without 
any effort having been made to collect on these notes, the company 
has set up a reserve of bad debts totaling over $305,000 as of Decem- 
ber 31, 1954. 
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The audit report in the record discloses that on a $500,000 mort- 
by the Little Building Trust, Inc., a Goldfine company, to Boston 
Pet Derelopment Co., interest in the amount of about $68,000 
was payable. Yet this interest was written off on the books of the 
Boston Port Development Co., and, as a result, for no consideration, 
the Little Building Trust, Inc., received $68,000. 

It also appears from the audit report in the files of the SEC, and in 
this record, that numerous checks were issued by the Boston Port 
Development Co. and charged to expenses for which no vouchers 
were available in the files; $54,000 of these checks were made to 

ns and companies; $25,000 of these checks were made to cash. 

It further appears in the testimony in this case that no stock- 
holders’ meeting of the East Boston Co. or of the Boston Port De- 
velopment Co. had been held since 1948, and that no annual reports 

made to the stockholders. 

This subcommittee is charged by the Congress to inquire into the 
adequacy of protection afforded to investors by the various securities 
acts. Under the existing laws, it may well be that the Securities and 
Exchange Commission does not have the necessary authority to in- 

yire into the internal management affairs of the East Boston Co. 
and its controlled subsidiary, Boston Port Development Co. It may 
be that the SEC, under existing law, is not responsible for policing 
the correctness of reports filed with it. 

That does not mean, however, that this subcommittee has no 
authority to inquiry into this situation in order to ascertain existing 
evils and whether or not remedial legislation is necessary in the public 


terest. 

The record discloses a situation where, by means of dummy officers 
and directors, a dominant stockholder in the East Boston Co. and the 
Boston Port Development Co. has been milking these companies of 
their assets over a period of years, and that he has been able to conceal 
his operations from the stockholders and even, indeed, from the 
Securities and Exchange Commission over a period of more than 8 
years by refusal to file the annual financial reports required by law 
of a registered company. 

It is certainly relevant for this subcommittee under these circum- 
stances to inquire thoroughly into the manner in which the East 
Boston Co. and its controlled subsidiary, Boston Port Development 
Co, were manipulated by the dominant stockholder in total disregard 
of law and of the rights of other stockholders. 

In order to ascertain what legislation should be recommended to the 
Congress for the protection of investors who are trapped in situations 
such as this, it is highly relevant for this subcommittee to require 
and obtain complete information as to this remarkable exploitation 
. the assets of the East Boston Co. and the Boston Port Development 


Now, with that statement which summarizes what is in this record 
Lwould like to ask this witness if he would again reconsider his refusal 
to answer the questions which were asked of him on July 11 concern- 
ing the matters pertaining to the facts shown in the audit report of 
the Boston Port Sieehtennent Co. 

I submit that it is no answer to say that this committee has no 
t to inquire into the internal workings of a corporation. 
Mr. Sxars. Is there a question now? 
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Mr. LisuMan. I asked the witness 1f he would reconsider his | 


refusal to answer the questions which were asked of him on July 1) 
and subsequently with reference to the matters which I h 


ave j t 
called to his attention. - 


(The witness confers with his counsel.) 

Mr. Gouprine. No, sir; Mr. Lishman. 

Mr. Lisuman. I have no further questions at this time, Mr. Chaip. 
man. 





THE Scope OF THE SUBCOMMITTER’Ss AUTHORITY INcLUDEs THE 
Power To Optain Aut Facts It Deems Essentiau To APPRAIgE 
FAIRLY THE FUNCTIONING OF THE FEDERAL INDEPENDENT Regy. 
LATORY COMMISSIONS AND AGENCIES 


Mr. Goldfine’s refusals to answer on the grounds given have no sound basiy 


Mr. Goldfine repeatedly refused to answer questions on the ground 
that they were not pertinent and relevant to matters within the seo 


of the subcommittee’s jurisdiction, and, in some instances, on the 


ground that the subcommittee had no right to inquire into his private 
affairs or into the internal affairs of corporations owned or controlled 
by him and that the question involved matters in litigation. 

The subcommittee’s chief counsel has rendered an opinion that there 
is no constitutional or legal justification for Mr. Goldfine’s refusals to 
answer the questions on the above grounds. 

The effectiveness of the subcommittee, we believe, will be seriously 
impaired if Mr. Goldfine is not proceeded against in contempt pn- 


ceedings. Already our subpenas are being disregarded. Stalling and | 


refusals to heed requests of the staff for information are increasingly 
evident. 

The subcommittee feels-that there is no reasonable basis for Mr, 
Goldfine’s asserted right to refuse to answer questions in a legislative 
investigation of regulatory commissions on the grounds of relevancy 
and pertinency. Such right, if upheld would have the direct effect of 


limiting the power of Congress to investigate. In effect, a witness | 


before a committee would be able to get the advantages afforded a 
witness in a court proceeding (where the scope of issues raised by 
pleadings is determinative of relevancy), but without the disadvan 

of facing a judge with power to impose contempt penalties for refus 
to testify on the grounds given. 

The lawful inquiry of a congressicnal committee into the administra- 
tion of administrative commissions cannot, under the law, be ham- 
strung because of refusals to answer on the grounds of relevancy and 
pertinency or because of pending civil litigation wherein the Govern- 
ment is not a party. The committee’s powers have been adjudicated 
as being as broad as those of a grand jury. They are not to be limited 
or diluted by legal technicalities appropriate to narrow issues raised in 
a courtroom. Otherwise, there would be little or no effectiveness to 
any legislative inquiry concerning the independent regulatory com- 
missions. 

The Watkins case, respecting relevancy and pertinency, we believe 
is inapplicable to a subcommittee charged as is ours with the “a of 
investigating the independent regulatory commissions. Nevertheless, 
out of abundance of caution, to be absolutely fair, and in deference to 
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the opinion in the Watkins case, the chairman clearly explained to the 
witness the jurisdiction of the subcommittee, the subject matter under 
inquiry, and the relevancy and pertinency to the inquiry of the 
questions ropounded and to be propounded. a pp. 3111- 
3123.) The witness’ refusals to answer after such lengthy and clear 
explanation, constitute an aggravation of his continuously manifested 
contempt of the subcommittee. — 

The Supreme Court, in Watkins v. U. S. (354 U. S. 178 (1957)), 
reversed the conviction of Watkins for contempt of Congress for his 
refusal to answer certain questions put to him by the House Un- 
American Activities Committee. _ This result was reached because, 
among other grounds, the committee had not clearly informed the 
witness of the purpose of the inquiry and the pertinency of the 
particular questions to that inquiry. However, in that case the Court 
emphasized that— 


We are not concerned with the power of Congress to inquire 
into and publicize corruption, maladministration or ineffi- 
ciency in agencies of Government (354 U. S. at p. 200). 


House Resolution 99 of the 85th Congress, by its own provisions, ex- 
cludes the applicability of the Watkins decision to our case. 


The witness, Goldfine, and his employee, Miss Paperman, were man 
times clearly informed of the purpose of the inquiry and the perti- 
nency of the particular questions to that inquiry 

At numerous points in the hearings before the subcommittee, the 
chairman, and in one instance, the acting chairman, stated the juris- 
diction of the subcommittee under House Resolution 99 of the 85th 

Congress, and explained the pertinency of the questions to the in- 

quiry. For instance, at the Boston hearing where there was present 

as a witness, Miss Paperman, one of Mr. Goldfine’s employees as 
bookkeeper of certain of his textile mills and an officer and director of 
the Boston Port Development Co., a controlled subsidiary of the East 

Boston Co., a company registered with the Securities and Exchange 

Commission, the acting chairman, Mr. Williams, stated to Miss 

Paperman (Tr. 1016-1017): 


Certain decisions reached and actions taken by the Federal 
Trade Commission and by the Securities and Exchange Com- 
mission appear from factual information in the files of the 
subcommittee to have been predicated upon maladministra- 
tion, inefficiency, and possibly even corruption. Some 
authenticated information in the files of the subcommittee 
indicates that these Commissions have been subjected to 
ex parte pressures by high Government officials in respect 
of the East Boston Co., the Boston Port Development Co., 
Northfield Mills, Inc., Strathmore Woolen Co., and Lebanon 
Woolen Mills Corp., among others. 

There is evidence that certain high Federal officials have 
enjoyed, from the principal owner of such companies, un- 
usually lavish and expensive hospitality. The subcommittee 
also has evidence that these high Federal officials received 
favors which would transgress the bounds of hospitality 
construed in the most lavish sense of the word. In some 
instances, enforcement proceedings brought by the Federal 
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agencies against certain of these companies have been with. 
drawn, watered down or modified im the interest of the 
companies. 

The subpena duces tecum served on the Pilgrim National 
Bank by the subcommittee has not met with full compliance, 
This morning we shall elicit from the witnesses the reasons 
for such failure to comply fully with the subpena. 

Information in the bank records will establish whether or 
not certain financial and other reports filed with the Securi- 
ties and Exchange Commission by the East Boston Co. and 
the Boston Feast enmlesnas Co. were false or true.. It will 
also help to establish that the failure of these companies for 
some years to comply with the Securities and Exchange Act 
of 1934 and other laws, and the failure of the Commission to 
take appropriate action, may have been the result of improper 
external pressures by persons in high governmental positions 
and that such persons have been the recipients of the bounty 
of the corporations thus favored. 


The chairman, Mr. Harris, at the hearing in Washington, on July 
11, 1958, also made a statement (Tr. 3111-3123), set forth hereinabove 
outlining in detail the relevancy and pertinency to the inquiry of 
questions propounded and to be propounded to Mr. Goldfine by the 
counsel and members of the subcommittee. 

The counsel for the subcommittee before asking Mr. Goldfine to 
reconsider his repeated refusals to answer questions on the grounds 
that they were not relevant or pertinent, made a statement, set forth 


above, to the witness (Tr. 3472-3474) and asked him to reconsider his 
refusals to answer. 


The witness Goldfine’s refusal to answer questions pertaining to the 
Securities and Exchange Commission after beina ordered to do so 
by the chairman calls for the institution of cantempt proceedings 
against him 

The record sets forth that Mr. Goldfine was and is the majority 
stockholder of the East Boston Co. and of the puhlicly held shares of 
its controlled subsidiary, Boston Port Development Co.; that their 
officers and directors were his puppets; that Miss Mildred Paper- 
man was treasurer of Boston Port Development Co., bookkeeper for it 
and the East Boston Co., and that she, by her own testimony, did the 
bidding of Mr. Bernard Goldfine as “he is the largest stockholder.” 

No reports were made to any other stockholder (Tr, 1204~—1206). Some 

of the highlights of Mr. Goldfine’s exploitation of the income and assets 

of Boston Port are set forth above. These facts were taken from a 

report filed with the SEC by the auditor of Boston Port Development 

Co. and were not disputed. 

At the expense of repetition, it should be noted that the Boston 

Port Development Co. loaned money on notes to Mr. Goldfine and 

had accounts receivable from him. These obligations were incurred 
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at a time when that company was delinquent in its real estate taxes. 
No attempt was made to collect on Mr. Goldfine’s obligations and the 
auditor of Boston Port Development Co. set up a reserve for bad 
debts against Mr. Goldfine’s notes and accounts receivable. 

The auditor’s report, on file with the SEC and in the record of the 
subcommittee, disclosed that substantial checks were drawn by 
Boston Port Development for cash and to persons and companies for 
which no vouchers were available. The report also disclosed that 
$68,000 of mortgage interest owed to the Boston Port Development 
Co, from another of Mr. Goldfine’s companies (Little Building Trust, 
Inc.), was marked off on the books of Boston Port Development Co. 
for no consideration. None of these irregularities were challenged or 
denied by Mr. Goldfine. At one point he testified that whether or 
not he was above the law “remains to be seen” (Tr. 3077). 

Mr. Goldfine’s refusal to answer questions concerning the extra- 
ordinary financial transactions of the companies dominated and con- 
tolled by him on the ground that the subcommittee had no right to 

into the internal affairs of a corporation, appears to have no 
justification. It is a specious attempt to kill off pertinent questions 
exposin Pag evil of exploitation of corporate assets by a dominant 

kholder. 
The subcommittee is charged specifically with the duty of ascer- 
taining whether existing securities acts and their administration pro- 
vide adequate protection to investors. The SEC having knowledge 
of the omentbnary financial transactions of the Boston Port De- 
velopment Co. and of Mr. Goldfine’s enrichment, made no inquiry 
and took no action concerning same. 

It may be that under existing law, claim reasonably can be made 
that the SEC has no authority to make inquiry into the internal 
management of a ae company or its controlled subsidiary. 
It may also be possible to claim that the SEC has no jurisdiction to 
police the financial reports submitted to it in accordance with law. 

That does not mean, however, that the subcommittee has no such 
authority. It may well be that the subcommittee in fulfilling its 
duties and responsibilities will find it necessary in the public interest 
torecommend remedial legislation in this field. ‘To determine whether 
legislation is needed and to prepare effective legislative proposals, it 
is @ prerequisite that the subcommittee, by the testimony of the wit- 
ness Goldfine, ascertain fully the nature and extent of the evils in- 
volved and whether dststing tow and regulations are adequate to cope 
with them. It is not for the witness to refuse to answer on the ground 
that Congress has no power to inquire into the internal affairs of a 
corporation which is registered with the SEC; or on the ground that 
the subcommittee has no jurisdiction to inquire into a situation where 
a company has filed reports revealing a course of illegal conduct and 
the Commission has done nothing after receipt of such reports. 

The fact that a committee’s investigation may involve matters in 
civil litigation wherein the Government is not a party, cannot justify 
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refusals to answer an inquiry directed at the independent re 
commissions. ‘To hold otherwise would seriously hinder the 
in investigating the operations of any such agency. 


latory 
Ongress 


OTHER PERTINENT CoMMITTEE PROCEEDINGS 


On March 6, 1957, the Honorable Oren Harris (Democrat, Arkap. 
sas), chairman, House Committee on Interstate and Foreign Com. 
merce, appointed a Special Subcommittee on Legislative Oversight 
consisting of the following membership: 


SpeciAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 


Morgan M. Moulder (D., Mo.), Chair- Joseph P. O’Hara (R., Minn.) 


man Robert Hale (R., Maine) 
John Bell Williams (D., Miss.) John W. Heselton (R., Mass.) 
John J. Flynt, Jr. (D., Ga.) John B. Bennett (R., Mich.) 


Leo W. O’Brien (D., N. Y.) 
John E. Moss (D., Calif.) 


Chairman Harris and the Honorable Charles A. Wolverton ( Repub- 
lican, New Jersey) were appointed ex officio members of the subcom. 
mittee, with voting privileges. 

On April 17, 1957, the Honorable Peter F. Mack, Jr. (Democrat 
Illinois) was appointed to membership on the subcommittee, vice 
Leo W. O’Brien (Democrat, New York), resigned. 

On February 10, 1958, the Honorable Morgan M. Moulder (Demo- 
crat, Missouri) resigned as chairman of the subcommittee, and on 
February 11, 1958, the Honorable Oren Harris (Democrat, Arkansas), 
chairman of the full committee, himself assumed the chairmanship 
of the subcommittee, resulting in the present membership of the 
subcommittee shown below: 


SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 


Oren Harris (D., Ark.), Chairman Charles A. Wolverton (R., N. J.) 
John Bell Williams (D., Miss.) Joseph P. O’Hara (R., Minn.) 
Peter F, Mack, Jr. (D., Ill.) Robert Hale (R., Maine) 
Morgan M. Moulder (D., Mo.) John W. Heselton (R., Mass.) 
John J. Flynt, Jr. (D., Ga.) John B. Bennett (R., Mich.) 


John E. Moss (D., Calif.) 


The Special Subcommittee on Legislative Oversight was appointed 
under the authority of section 136 of the Legislative Reorganization 
Act of 1946 and House Resolution 99, 85th Congress, agreed to Feb- 
ruary 5, 1957. 

Section 136 of the Legislative Reorganization Act of 1946, which is 
included in the Rules of the House of Representatives, provides that 


to assist the Congress in ‘‘appraising the administration of the laws” 
each standing committee of the House of Representatives shall “exer- 
cise continuous watchfulness” of the execution of the laws by the 
administrative agencies of the Government within the jurisdiction 
of the committee. 
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In addition, House Resolution 99, 85th Congress, authorizes the 
committee to investigate and study— 


the administration and enforcement by departments and 
agencies of the Government of provisions of law relating to 
subjects which are within the jurisdiction of such committee.’ 


Set forth below are the minutes of an executive session of the Special 
Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce, held on the 29th day of July 1958, 
inroom 1334, House Office Building, Washington, D. C.: 


EXTRACT FROM SUBCOMMITTEE MINUTES 
Tuesday, July 29, 1958 


The Special Subcommittee on Legislative Oversight of the 
House Committee on Interstate and Foreign Commerce met 
in executive session at 9:30 a. m., in room 1334, House Office 
Building, the chairman, Mr. Harris, presiding, a quorum 
being present. 


—_—_— 
! The resolution is as follows: 


[H. Res. 99, as amended by H. Res. 197 and H. Res. 316] 
RESOLUTION 


Resolved, That effective from January 4, 1957, the Committee on Interstate and Foreign Commerce may 
make investigations and studies into matters within its jurisdiction, including the ee 

(1) Policies with respect to competition among the various modes of transportation, whether rail, air, 
motor, water, or pipeline; measures for increased safety; and adequacy of the national transportation system 
for defense and the needs of an expanding economy; 

(2) Policies with respect to the promotion of the development of civil aviation; measures for increasea 

» restrictions on American air carriers which impede the free flow of commerce; rates, accounts, and 
continuanee of subsidy payments; airport construction, hazards of adjacency to airports, and condemnation 
of ; aircraft and airline liability; aircraft research and development, and market for American aircraft; 
and air navigational aids and traffic control; 

(3) Availability of channels for allocation for radio and television; and divestnici:t of international radio 
and cable facilities; 

(4) Adequacy of the protection to investors afforded by the disclosures and regulatory provisions of the 
various Securities Acts; 

(5) Adequacy of petroleum, natural gas, and electric energy resources for defense and the needs of an 
expanding economy; adequacy, promotion, regulation, and safety of the facilities for extraction or genera- 
tion, transmission and distribution of such resources; es of synthetic liquid fuel processes; and 

ion of security issues of and control of natural gas pipeline companies; 

6) Advertising, fair competition, and labeling; 

(7) Research in weather, including air pollution and smog, and artificially induced weather; research into 
the basic sciences; and standards and weights and measures; 

(8) Effects of inflation upon benefits provided under railroad retirement and railroad unemployment 
neeane and inequities in provisions of statutes relating thereto, with comparison of benefits under the 


system; 

(9) Adequacy of medical facilities, medical personnel, and medical teaching and training facilities; re- 
search into human diseases; provisions for medical care; efficient and effective quarantine; protection to 
users _— t apap beer d labeled and deleterious foods, drugs, cosmetics, and devices; and other matters 

public health; 

(10) Disposition of funds arising from the operation of the Trading With the Enemy Act; 

(11) Current and prospective consumption of newsprint and other papers used in the printing of news- 
papers, es, or such other publications as are admitted to second-class mailing privileges; current and 
prospective production and supply of such papers, factors affecting such supply; and possibilities of addi- 
tional uction through the use of alternative source materials; 

(12) Increase in traffic accidents on the streets and highways of the United States during recent years; 
factors responsible for such increase, the oa deaths, personal injuries, and economic losses; and meas- 
ures for eliminating such accidents or reducing their frequency and severity; and 

(13) The administration and enforcement by Departments and agencies of the Government of provisions 
of law relating to subjects which are within the jurisdiction of such committee. 

For the purposes of such investigations and studies the committee, or any subcommittee thereof, may 
sit and act during the P nagg Congress at such times and places within or outside the United States, its 

and possessions, and the Commonwealth of Puerto Rico, whether the House has recessed, or 
has adjourned, to hold such hearings, and to require, by subpena or otherwise, the attendance and testi- 
mony of such witnesses and the production of such books, records, correspondence, memoranda, papers, 
and documents, as it deems necessary. Subpenas may be issued under the signature of the chairman of 
the committee or any member of the committee designated by him, and may be served by any person 


ipa by such chairman or member. 

committee may report to the House at any time during the present Congress the results of any inves- 
tigation or study le under authority of this resolution, together with such recommendations as it deems 
appropriate. Any such report shall be filed with the Clerk of the House if the House is not in session. 
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The subcommittee was called to order by the chairman 
nea to the following notice of the chairman issued on 
uly 28, 1958: 
SUBCOMMITTEE NOTICE 


MemBeErRs OF SUBCOMMITTEE ON LEGISLATIVE Over. 
SIGHT OF THE House CoMMITTEE ON INTERSTATE 
AND FOREIGN COMMERCE: 


There will be a meeting of the Subcommittee in Room 
1334, House Office Building, promptly at 9:30 o’clock 
a. m., July 29, 1958. 

Business to be considered: Executive Srsston—To 
consider what action the Subcommittee will take regard- 
ing contempt proceedings against persons who refused 
to answer questions. 

By direction of the Chairman. 


W. E. Wituiamson, Clerk, 


The chairman stated the purpose of the meeting was to 
consider what action the subcommittee would take regarding 
the refusal of certain witnesses to answer material questions 
preqownese to them in the course of the hearings conducted 

y the said subcommittee in Washington, D. C., beginning 
on the 2d day of July 1958, and continuing until July 17, 
1958, and what recommendation it would make regarding 
the citation of any such witnesses for contempt of the House 
of Representatives. 

After full consideration of the testimony of the witnesses 
given at the said hearings in Washington, D. C., the following 
resolution was offered by Mr. Hale: 

Resolved, That the Special Subcommittee on Legisla- 
tive Oversight recommend to the full Committee on 
Interstate and Foreign Commerce that due to the 
refusal of Bernard Goldfine to answer material questions 
propounded to him in the course of the hearings con- 
ducted by the said subcommittee in Washington, D. C., 
beginning on the 2d day of July 1958, and continuing 
until July 17, 1958, before this duly constituted sub- 
committee, that said Bernard Goldfine be cited for 
contempt. 

Mr. Flynt moved that the resolution as offered by Mr. 
Hale be adopted; seconded by Mr. Williams. 

Mr. O’Hara requested the yeas and nays on the resolution, 
and the yeas and nays were ordered unanimously by a show 
of hands. 

The resolution was adopted unanimously. 

Mr. O’Hara moved, secouded by Mr. Moss, that the rec- 
ord of this subcommittee in connection with the contempt 
proceedings against Mr. Bernard Goldfine and all proceed- 
ings in connection therewith be reported to the full committee 
and that Chairman Harris be designated to sign the report of 
the subcommittee. 

The motion was adopted unanimously. 
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The Chair directed the staff to prepare the necessar 
documents and record of proceedings to present to the f 
committee. 

Mr. Flynt moved that the subcommittee adjourn subject 
to the call of the Chair. 

Carried, voice vote. 

The subcommittee adjourned at 10 a. m., subject to call of 
the Chair. 

Herman Cray BEas.ey, 
Clerk of Subcommittee. 





EXTRACT FROM COMMITTEE MINUTES 
Thursday, July 31, 1958 


The entire committee met in executive session at 10 a. m., 

a quorum being present, the chairman, Mr. Harris, presiding, 

to consider contempt proceedings against Mr. Bernard 

Goldfine, a witness who refused to answer relevent and 

inent questions of the Subcommittee on Legislative 
versight, pursuant to the following notice: 


CommiTTEE Notice 
JuLy 30, 1958. 
Members of House Committee on Interstate and Foreign 
Commerce: 

There will be a meeting of the entire committee 
PROMPTLY at 10 o’clock a. m. Thursday, July 31, 
1958, in the committee room. 

Business to be considered: Executive Szss1on—To 
consider what action the committee will take regarding 
contempt proceedings against Mr. Bernard Goldfine 
for his refusal to answer questions of the Special Sub- 
committee on Legislative Oversight. 

By direction of the chairman. 

W. E. Wituramson, Clerk. 


After some discussion, the Chair announced that the 
committee had obtained permission of the House to meet in 
executive session today during general debate in the House. 
Accordingly, the committee recessed at 11 a. m. until 2 p. m. 

After full consideration of the testimony of the witnesses 
given at the said hearings in Washington, D. C., the following 
resolution was offered. 

Mr. Williams moved that the Committee on Interstate and 
Foreign Commerce report and refer the refusals of Bernard 
Goldfine to answer questions before the Special Subcommit- 
tee on Legislative Oversight, together with all the facts in 
connection therewith, to the House of Representatives with 
the recommendation that the witness, Bernard Goldfine, be 
cited for contempt of the House of Representatives for his 
refusals to answer said questions to the end that he may be 
proceeded against in the manner and form provided by law. 
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The motion was seconded by Mr. Bennett. 
The vote was taken on the pending motion of Mr. Williams 
which carried 30—0 as shown by the following rollcall: 


Mr. Williams Mr. Jarman Mr. Springer Res 
Mr. Mack Mr. O’Brien Mr. Bush of the 
Mr. Roberts Mr. Moss Mr. Schenck resent 
Mr. Moulder Mr. Dingell Mr. Carrigg duly ¢ 
Mr. Staggers Mr. Kilgore Mr. Derounian merce. 
Mr. Dolling:r Mr. Wolverton Mr. Younger House 
Mr. Rogers Mr. O’Hara Mr. Avery lumbi: 
Mr. Flynt Mr. Hale Mr. Alger the mi 
Mr. Macdonald Mr. Bennett Mr. Neal 

Mr. Rhodes Mr. Beamer Mr. Harris 


The Chair asked that the minutes show the time as 5:04 
p. m. when the rollcall was completed. 

Mr. Springer moved that the Chair be authorized to make 
public the committee vote on the Goldfine contempt citation. (Gr 
Seconded by Mr. Wolverton. Carried (voice vote). 

Mr. Wolverton moved that the motion of Mr. Williams, 
adopted by the committee, be made public, together with the 
names of those who voted for it. Seconded by Mr. Dingell. Th 
Carried (voice vote). 
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[H. Res, 684, 85th Cong., 2d sess.] 
RESOLUTION 


Resolved, That the Speaker of the House of Representatives certify the report 
of the Committee on Interstate and Foreign Commerce of the House of Rep- 
resentatives as to the refusals of Bernard Goldfine to answers questions before a 
duly constituted subcommittee of the Committee on Interstate and Foreign Com- 
merce, together with all of the facts in connection therewith, under seal of the 
House of Representatives, to the United States attorney for the District of Co- 
lumbia, to the end that the said Bernard Goldfine may be proceeded against in 
the manner and form provided by law. 





UNITED STATES District CoURT FOR THE DISTRICT OF COLUMRIA 
Holding a Criminal Term 
(Grand Jury Impaneled on October 30, 1958, Sworn in on November 4, 1958) 


Criminal No.—. Grand Jury Original —. 2 U.S.C. § 192 
UNITED STATES OF AMERICA V. BERNARD GOLDFINE 


The Grand Jury charges: 
INTRODUCTION 


On July 11, 1958, in the District of Columbia, the Special Subcommittee on 
Legislative Oversight, of the Committee on Interstate and Foreign Commerce 
of the United States House of Representatives, was conducting hearings, pur- 
suant to Public Law 601, Sections 121(b) (1) (k) and 136, 79th Congress, (60 
Stat. 826-827, 882), and to House Resolutions 5, 99, 197, and 316, 85th Congress. 

Defendant, Bernard Goldfine, appeared as a witness before that Subcommittee, 
at the place and on the date above stated, and was asked questions which were 
pertinent to the question, then under inquiry. Then and there the defendant 
unlawfully refused to answer those pertinent questions. 

The allegations of this Introduction are adopted and incorporated into the 
Counts of this indictment which follow, each of which Counts will in addition 
merely set forth the question which was asked of the defendant and which he 
refused to answer. 

COUNT ONE 


Mr. Goldfine, you were sufficiently familiar with the internal affairs of Boston 
Port Development Co. in 1947 to know that its cash position would permit the 
withdrawal by you of $20,000 in cash, allegedly as commissions, an for a like 
amount by Mr. W. J. McDonald, a director of Boston Port Development Co., for 
which checks in those amounts were issued and for which your CPA reported 
supporting vouchers were not available. Is that correct? 


COUNT TWO 


Mr. Goldfine, for what purported services were these payments of $20,000 
to you and Mr. McDonald made? 


COUNT THREE 


Were these checks authorized by the companies’ directors, or did you instruct 
your puppet officer, Miss Paperman, to issue these checks? 


COUNT FOUR 


Did you authorize Miss Paperman or any other person to draw these checks 
to the persons named in this schedule [schedule B] ? 


COUNT FIVE 


Were these cash withdrawals authorized by the Boston Port Development 


Co.’s board of directors, or did you instruct Miss Paperman to make the cash 
advances to you? 
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COUNT SIX 


Now, with respect to the notes, Mr. Goldfine, for what reason did you ang 
Mr. W. J. McDonald make withdrawals of cash in like amounts on the same 
dates, and I will mention the dates. On July 24, 1945, you withdrew $5,099 
for which you gave a note. Mr. McDonald on the same day withdrew $5,009 
for which he gave a note. 

On July 27 you withdrew $1,500 for which you gave a note, and on the sane 
day Mr. McDonald withdrew $1,500 for which he gave a note. On August 17 
you withdrew $2,000 and Mr. McDonald on the same day withdrew $2,000 for 
which he gave a note. On September 22 you withdrew $2,500 for which you 
gave a note and Mr. McDonald withdrew $2,500 for which he gave a note. Op 
October 17 you withdrew $1,500 for which you gave a note and on the same 
day Mr. McDonald withdrew $1,500 for which he gave a note. On November 
6 you withdrew $1,500 for which you gave a note and on the same day Mr. 
McDonald withdrew $1,500 for which he gave a note. On November 21 yoy 
withdrew $1,000 for which you gave a note and Mr. McDonald withdrew $1,090 
for which he gave a note. And during this period that I have just read from 
July 24 to November 21, 1945, you withdrew $15,000 for which you gave notes 
and Mr. McDonald during the same period also withdrew $15,000 for which 
he gave notes. 

Now, what was the reason for the withdrawal of these like amounts on the 
same dates? 

COUNT SEVEN 


Now, Mr. Goldfine, we come to withdrawals and notes of you and Mr. Me. 
Donald in 146, I will read these withdrawals and notes, and, at conclusion, 
ask you certain questions about them. 

From the report of the Boston Port Development CPA, which is already in 
evidence, it appears that in 1946, on May 13, you withdrew $5,000 for which 
a note was given to Boston Port Development. And on the same day Mr. 
W. J. McDonald withdrew $10,000 for which he gave a note. On June 28 you 
withdrew $15,000 for which you gave a note and Mr. McDonald withdrew 
$15,000 for which he gave a note. On October 4 you withdrew $2,500 for which 
you gave a note, and Mr. McDonald on the same day withdrew $2,500 for 
which he gave a note. On October 19 you withdrew $2,500 for which you gave 
a note, and on the same day Mr. McDonald withdrew $2,500 for which he gaye 
a note. On November 6 you withdrew $12,000 for which you gave a note, and 
on the same day Mr. McDonald withdrew $12,000 for which he gave a note 
On December 6 you withdrew $2,000 for which you gave a note, and Mr. Me- 
Donald withdrew $2,000 for which he gave a note. 

During this period, from May 13, 1946, to December 6, 1946, the total of the 
amounts withdrawn by you for which notes were given to Boston Port De- 
velopment Co. appears to be $39,000 and the total amount withdrawn for 
which notes were given by Mr. McDonald during the same period was $44,000. 

I would like to ask were these cash withdrawals authorized by the Boston 
Port Development Co. board of directors, or did you instruct Miss Paperman 
to make cash advances to you? 


COUNT EIGHT 


Again, Mr. Goldfine, I am coming to the year 1947, and I will read you data 
taken from the report of the CPA, already in evidence, and, at the conclusion, 
will again ask you questions. 

In 1947, on January 15, you withdrew $3,750 for which you gave a note, and 
on the same day Mr. McDonald did likewise. On February 11 you withdrew 
$5,000 and gave a note and Mr. McDonald did likewise. On March 18 you 
withdrew $1,500 for which you gave a note, and Mr. McDonald did likewise. 
On April 12 you withdrew $500 for which you gave a note, and Mr. McDonald 
did likewise. On May 9 you withdrew $3,750 for which you gave a note, and 
Mr. McDonald did likewise. On May 9 you withdrew $5,000 for which you gave 
a note, and Mr. McDonald did likewise. 

On November 14, you withdrew $2,500 for which you gave a note and on the 
same day Mr. McDonald did likewise. 

Now, the total of these withdrawals and notes for you during that period 
was $22,000 and likewise the same total applied to Mr. McDonald. 

Again I ask you whether these cash withdrawals were authorized by the 
directors of the Boston Port Development Co. or did you instruct Miss Paper- 
man to make the cash advances to you? 
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COUNT NINE 


Before press the question of relevancy, I would like to ask this question: 
Were these withdrawals in the amount of $104,973 authorized by the board of 
directors of the Boston Port Development Co. or did you instruct Miss Paper- 
man to make these advances to you? 


COUNT TEN 


Mr. Goldfine, on September 28, 1956, you testified before the SEC that certain 
notes owed Boston Port Development Co. by Mr. W. R. Scudder in the amount 
of $24,300 were given by him during 1950 to 1954 against a $100 a week tenta- 
tive compensation pgid him and that “there hasn’t been any adjustment at the 
present moment, but quite a lot of money is coming to him.” Did you so testify 
on September 28, 1956, before the Securities and Exchange Commission? 


COUNT ELEVEN 


Mr. Goldfine, is it a fact that during the next 2 years after December 31, 
1954, Mr. Scudder continued to give notes of $100 a week so that at December 31, 
1956, there were held by the company notes of Scudder in the amount of $34,700? 


COUNT TWELVE 


Mr. Goldfine, is it not a fact that as at December 31, 1954, the Boston Port 
Development Co. held notes of Mr. J. S. Connors aggregating $30,500, and that 
on a loan receivable from Mr. Connors he owed $5,000, making a total as at 
December 31, 1954, owing to Boston Port Development Co. of $35,500? Is that 
correct? 

COUNT THIRTEEN 


Were any of these Connors cash advances to him authorized by the board of 
directors of the Boston Port Development Co.? 


COUNT FOURTEEN 


Is it a fact, Mr. Goldfine, that as of December 31, 1954, S. W. Chase owed 
Boston Port Development Co, $13,000 in notes? 


COUNT FIFTEEN 


Mr. Goldfine, was this cash advance of $30,200 to Chase Bros. authorized by 
the board of directors of the Boston Port Development Co.? 


COUNT SIXTEEN 


Now, Mr. Goldfine, is it a fact that no effort whatsoever was ever made by 
Boston Port Development Co. or any of its employees or officers to collect any 
of these notes or accounts receivable? 


COUNT SEVENTEEN 


Mr. Goldfine, is it a fact that approximately $68,000 of accrued interest on a 
$500,000 third mortgage held by Bdéston Port Development Co. on a building 
owned by you through Little Building Trust, Inc., was written off as uncollecti- 
ble by Boston Port Development Co.? Is that correct? 


COUNT EIGHTEEN 


Was the abatement of $67,833 interest authorized by the board of directors of 
Boston Port Development Co.? 








United States Attorney in and for the District of Columbia. 
A true bill: 








, 
Foreman. 
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In THe Unitep States District Court FoR THE DIstTRIcT OF CoLuMEn 
Criminal No. 1158-58 
UNITED STATES OF AMERICA V. BERNARD GOLDFINE 
MEMORANDUM 


The defendant is under indictment for contempt of Congress, charged with re 
fusing to answer, when testifying before it, questions pertinent to the inqui 
being made by the Special Subcommittee on Legislative Oversight (hereinafter 
referred to as “the subcommittee”), of the Committee on Interstate and Fore 
Commerce of the United States House of Representatives, authorized by Public 
Law 601, Sections 121(b) (1) (k) and 136, 79th Congress (60 Stat. 826-827, 939) 
and House Resolutions 5, 99, 197, and 316, 85th Congress. 

The case is before the Court on defendant’s motion for return and suppression 
of evidence. At the argument on the motion, it was insisted that the unanswereg 
questions which gave rise to the indictment were framed from information }. 
legally gained by the subcommittee’s chief investigator by eavesdropping, through 
a locked door connecting the hotel suite occupied by the defendant and his fap. 
ily and an adjacent hotel room occupied by a friend and alleged accomplice of the 
investigator, both with the naked ear and by use of an electronic microphone, 
loudspeaker, and recording device. Early in such hearing, government counsel 
stated he could, if so ordered by the Court, “show by testimony of witnesses 
largely supported by documentary evidence,” that the subcommittee was in pos. 
session of information sufficient to frame the unanswered questions almost a 
month prior to the incident giving rise to the alleged illegally gained information, 
Thinking this method of proceeding might be helpful and obviate the need for 
further testimony, it was ordered by the Court, and the hearing was continued to 
the following Monday. When the hearing was resumed, counsel for defendant 
argued that, even if the subcommittee had the information necessary to the fram- 
ing of the questions prior to the alleged eavesdropping incident, there had been 
an intrusion into the attorney-client relationship, as conferences were held in 
the hotel suite in question between the defendant and his several counsel dur. 
ing the time (the weekend of June 29-30, 1958) of the eavesdropping, and that 
such intrusion, under the doctrine of Coplon v. United States, 89 U.S. App. D.C. 
1038, 191 F. 2d 749, and Caldwell v. United States, 92 U.S. App. D.C. 355, 205 
F. 2d 879, the proceedings before the subcommittee were vitiated to the extent 
that this defendant could not be prosecuted for contemp because of his refusal to 
answer the questions, thereby amending the motion, in the alternative, for a mo- 
tion to dismiss. 

The very voluminous testimony revealed that the subcommittee’s then chief 
investigator, Baron Ignatus Shacklette, and his friend, a news reporter, with the 
help of the then cashier of the hotel obtained the room adjacent to the defendant's 
suite on the weekend in question, and others during the following week and 
weekend, which they considered advantageous for their alleged purpose of learn- 
ing whether the defendant and his staff were engaged in “espionage” efforts di- 
rected at the members of the subcommittee; that, on the weekend in question, 
they overheard “snatches” of conversations, both by the naked ear when stand- 
ing at the connecting door between their room and the defendant’s suite and by 
listening over the loudspeaker of a recording machine, for which purpose they 
had placed a microphone near the connecting door, between the members of 
defendant’s family and between the defendant and his counsel. They insisted 
they heard nothing of any consequence, and that no recordings were made. No 
evidence was introduced to contradict that of the subcommittee’s chairman and 
chief counsel and of Shacklette that the latter undertook this venture without 
the knowledge or authority of the subcommittee, and that no information gained 
hereby was ever reported to the subcommittee or any of its members. 

It was urged by the defendant that he has a constitutional right to counsel 
in the proceedings before the subcommittee, a right just as sacred as that apper- 
taining to an indicted person in a criminal proceeding; and that, if such is not 
so, he has an equally sacred and protected right by reason of the House of 
Representatives Rule XI (k)(1), contained in House Resolution 151, adopted 
March 23, 1955, which provides: 

“(k) Witnesses at investigative hearings may be accompanied by their 


own counsel for the purpose of advising them concerning their constitutional 
rights. 
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“(1) The chairman may punish breaches of order and decorum, and of 
professional ethics on the part of counsel, by censure and exclusion from the 
hearings; and the committee may cite the offender to the House for con- 

7 

The ee ot Anonymous Nos. 6 and 7 v. Baker, 27 U.S.L. Week 4426 (U.S., June 
15, 1959), while dealing with witnesses summoned in a state judicial inquiry into 
alleged improper practices at the local bar, wherein it was contended the refusal 
to permit their counsel to be present at the hearing violated the Fourteenth 
Amendment to the Federal Constituition, would seem to put at rest any claim to 
a constitutional right to counsel in the proceedings before a Congressional Com- 
mittee. There is no question, however, that, in the proceedings out of which 
the contempt charges grew, the defendant did have counsel which were recog- 
nized by the subcommittee, and the right to such counsel was in no way abridged 
by any alleged misconduct on the part of such counsel. It is clear that the 
alleged improper eavesdropping occurred prior to the testimony of the defendant 
pefore the subcommittee, but it seems equally clear to the Court that the right 
to the advice of counsel, recognized by the Rule of the House above alluded to, 
contemplates the right of consultation between the defendant and his counsel 
in preparation of his testimony at the hearing without any interference or in- 
trusion by the subcommittee, or by any one authorized by it. There can be no 
question, from the evidence taken on the motion under consideration, that 
Shacklette undertook the eavesdropping above mentioned. There is no substan- 
tial evidence that any privileged communication was overheard, and there is posi- 
tive evidence on the part of Shacklette and of the chairman and the chief counsel 
of the subcommittee that absolutely nothing as to anything overheard in such 
attempted eavesdropping was reported or brought to the knowledge or attention 
of the subcommittee. The evidence further shows that, although Shacklette re- 
tained the title and pay of chief investigator of the subcommittee, he had been 
stripped of much of his authority as such, and had no authority to eavesdrop or 
make use of any electronic device to learn of any communications between the 
defendant and his counsel. The use of any electronic device had been specifically 
denounced by the subcommittee following certain incidents substantially prior 
and unrelated to the matters here under consideration. The chairman had been 
vested by the subcommittee with the sole authority of directing the activities of 
Shacklette and the other members of his staff. 

The subcommittee’s chairman testified, and this is substantiated by Shac- 
klette’s letter of resignation and his testimony at an executive session of the 
subcommittee on Monday, July 7, 1958 (called by the chairman after the early- 
morning incident at the hotel when Shacklette and his news reporter friend 
were discovered eavesdropping, in a manner similar to that employed on the 
occasion here involved, on a press conference held by the defendant’s public 
relations staff, and stated by the chairman to be his and the subcommittee 
members’ first knowledge of such activities by Shacklette), that Shacklette 
had not had any assignment to or connection with the Goldfine investigation, 
except when, shortly before the hearings commenced, he had been directed 
by the chief counsel to determine whether there was any supporting information 
with regard to reports that the defendant had registered at the hotel under an 
assumed name and that Mr. Hagerty had lunched or dined with him at the hotel, 
and when, prior to the dismissal of the former chief counsel, he had purchased 
a ticket to go to Boston on the Goldfine investigation, which trip was cancelled 
by reason of such dismissal. The chairman further testified that rumors were 
persistent that the home and official telephones of the subcommittee members 
were being tapped; that some of the members became concerned about such 
rumors, some of whom advised him Shacklette had been to see them and that 
he had some information about it; that on Tuesday, July 1st, certain of the 
members, Shacklette and he were together in his office; that Shacklette said 
he had information that a member of a New York investigating firm, which had 
a reputation for tapping telephones, was operating in Virginia, and that he had 
a friend who could take a device and determine if the telephones were tapped; 
that he and the other members present then arranged for Shacklette to obtain 
the services of his friend, and for them to go to the home of one of such members, 
who resided in Virginia, one of the other members also decided to be present 
at such time. The chairman testified that Shacklette called at his office and 
advised, as had the two subcommittee members, that the investigation to dis- 
cover wire taps had revealed that there were none, and further that he had 
ho positive information respecting the operation of the New York investigator 
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in Virginia, or whether he had any connection with the rumored investigation 
of the subcommittee members; that at such time Shacklette indicated his desire 
to “get in on the Goldfine investigation,” to which the chairman replied, “No,” 
that he was not assigned to that case; that Shacklette then said he could ' 
to the hotel and get a room a@fos® from the defendant’s secretary, where e 
could observe people coming alf@'@oing, and that he had a contact and could 
get a microfilming machine for microfilming papers which could be procured 
during the secretary’s absence to attend the subcommittee hearings; that he 
(the chairman) abmonished him not to do this and to stay away from the hote} 
stating that the subcommittee would not allow it, and that he would also got 
himself into difficulty. It seems to be Shacklette who concluded that the matter 
of the tapping of the subcommittee members’ telephones was a Goldfine matter 
Indeed the transcript of the testimony before the executive meeting of the gyb. 
committee (pp. 25-27) shows that Shacklette had engaged in the critica] eaves. 
dropping prior to any discussion with the chairman and other members of the 
rumors concerning such tapping of telephones, and even before he there stated 
he had such knowledge of said rumors. It thus becomes clear that he used 
this assignment to “cover” for his previous unauthorized activities, and would 
seem to substantiate the chairman’s testimony concerning Shacklette’s desire to 
be assigned to the case. 

It is charged in an affidavit of counsel in support of the motion that the room 
occupied by the defendant’s secretary had been ransacked and certain papers 
and documents relating to the subject matter of defendant's testimony before 
thé*subcommittee were removed therefrom. There is testimony by an investj- 
gator, a member of the bar of this Court, and the person who went with Shack- 
lette to determine the existence or nonexistence of taps on the telephone wires 
in the home of one of the subcommittee members, that Shacklette called him 
on the telephone at his home on July 4th, and “wanted to know if I could 
recommend a locksmith that could get some luggage open for him,” and later, 
when he asked whether he was able to work out all right on his suggestion 
that he get as many luggage keys from as many friends as possible, and he 
would probably be able to get them open, that Shacklette had replied, “No, the 
contact got an employee of the hotel to move the luggage in a larger piece of 
luggage and we accomplished our purpose.” This witness further testified 
that Shacklette had invited him on July 6th to the room he-was occupying 
in the hotel, and that Shacklette showed him the closet in the room (the witness 
stating that he recalled a hanging light and also a light in the ceiling) and 
pointed to the light and the size of the closet and said, “It made an excellent 
place for operating a portable photostat machine, and he had used it for that 
purpose.” This witness stated that at a later date Shacklette came to him for 
professional legal advice, and claimed a privilege respecting their conversations 
thereafter, which claim was never ruled on by the Court, as counsel veered 
away from questions which involved the claim. Shacklette was not recalled 
to refute these incriminating statements, but, when testifying prior thereto, 
he vehemently denied he had operated any kind of reproducing machine while 
in that room, or that he had knowingly had in his possession any documents 
or papers which had been removed from the rooms of the defendant, or any of 
his staff. It seems unnecessary for the Court to make a finding as to whether 
Shacklette did obtain illegal possession of such papers, and, if so, whether he 
made reproductions of them, as there is absolutely no evidence in the case to 
the effect that any such reproductions, or any information relating thereto, 
were delivered to the subcommittee or any of its members. On the contrary 
there is credible evidence that this was not done. 

It is insisted by the defendant that the fact that there was no communication 
to the subcommittee or any of its members only goes to the question of prejudice, 
and he relies on the holding in the Coplon case, supra, that the fifth and sixth 
amendments to the Constitution “unqualifiedly guard the right to assistance 
of counsel, without making the vindication of the right depend upon whether 
its denial resulted in demonstrable prejudice.” In that case the defendant 
alleged in a motion for a new trial in this jurisdiction that she had dis- 
covered for the first time at a subsequent hearing in New York that her tele 
phone wires at her home and office in Washington and at her home in Brooklyn 
had been tapped by FBI agents prior to, during and subsequent to her trial 
here. Our court of appeals set aside the order of this court denying the motion 
for a new trial and remanded the case for a hearing to determine whether the 
alleged interceptions actually occurred, in which event, a new trial was also 
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ordered. a following is also an excerpt from the Coplon case (89 U.S. App. 

.C., at p. 113): 

_ “We consider it equally true that a defendant and his lawyer have a 
right to talk together by telephone without their conversations being moni- 
tored by the prosecution. through a secret mechanical device which they do 
not know is being used. It would not be an answer to say that the accused 
eannot complain of the interception of his telephone conversations with 
his counsel if he had on other occasions ample personal consultation with 
his lawyer, face to face, which no person overheard. That fact would not 
erase the blot of unconstitutionality from the act of intercepting other 
consultations. [Emphasis supplied.] 

The defendant also insists that the subcommittee is bound by and responsible 

for Shacklette’s acts whether or not it knew of or consented to them under (1) 

agency law, and (2) the doctrines of due process and civil rights cases. Con- 

sideration has been given to all the cases cited in this respect, and I am of 
the opinion that they are inapplicable to the factual circumstances of the 
instant case. On the contrary, I cannot see how a subcommittee, or any other 
arm of government, can be so thwarted in its efforts to carry out its work 
by the completely unauthorized and unknown illegal activities of one of its 
employees, the fruits of which were not even communicated to it. See Cooper 

y. Denno, 129 F. Supp. 123 (D.C. S.D.N.Y., 1955), affirmed, 221 F. 2d 626, cer- 

tiorari denied, 349 U.S. 968, and Krull v. United States, 240 F. 2d 122 (C.C.A. 

5, 1957), certiorari denied, 353 U.S. 915. 

It is certainly understandable that the defendant should complain of and 
be indignant at the intrusion upon his conversations with his counsel in the 
manner revealed at the hearing, and it may well be that such should be con- 
sidered in mitigation of any punishment which would be visited upon him if 
eonvicted of the charges m the indictment. But he cannot thereby wholly 
escape the consequences of his refusal to answer pertinent questions propounded 
by the Subcommittee in its authorized inquiry into facts necessary for proper 
legislation. His refusal to answer the questions involved was upon the ground 
that they were not pertinent, and proof of this is the burden he must face. 

The motion will be denied. Counsel will prepare an appropriate order carry- 
ing this decision into effect. 

Jas. W. Morris, Judge. 

JuNE 24, 1959. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
No. 1158-58 Crim. Action. 
UNITED STATES, PLAINTIFF vt. BERNARD GOLDFINE, DEFENDANT 


I, Hagry M. Hutt, Clerk of THE Unitep States District Court For THE 
District Or CoLumBta, do hereby certify the annexed to be a true and correct 
copy of the original Judgment and Probation as it (they) appears of record in 
the Clerk’s Office of said Court in the above-entitled cause. 

In TESTIMONY WHEREOF, I hereunto subscribe my name and affix the seal of 
said Court, at the City of Washington, this 29th day of July, 1959. 

[seat] 

Harry M. Hutt, Clerk, 
By — ———, Deputy Clerk. 





Judgment and Probation (Rev. 7-52) 


UNITED STATES District COURT FOR THE DIstTRICT oF COLUMBIA 
No. 1158—5 
United States of America v. Bernard Goldfine 


On this 24th day of July 1959 came the attorney for the Government and the 
defendant appeared in person and by his counsel, Edward Bennett Williams, 
Esquire. 

It Is ApyupcEep that the defendant has been convicted upon his plea of nolo 
contendere of the offense of VIO. Title 2, Section 192, U.S. Code, as charged, 
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and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

It is ApJupDGED that the defendant is guilty as charged and convicted. 

Ir Is ApsJuDGED that the defendant is hereby committed to the custody of the 
Attorney General or his authorized representative for imprisonment for a 
period of Twelve (12) months and to pay a fine of One Thousand ($1,000.00) 
Dollars. 

It Is ApJuDGED that the execution of this sentence be and is hereby suspendeg 
and that the defendant be and is hereby placed on probation for a period of Two 
(2) years in the charge of the Probation Officer of the Court, conditioned op 
the defendant, if given the opportunity and directed by the Committee on Inter. 
state and Foreign Commerce of the United States House of Representatives, 
or a subcommittee thereof, answering adequately each of the questions which 
he refused to answer, and which were the subject of the indictment for cop. 
tempt of Congress in the instant case, and set forth therein, provided the saiq 
answers pursuant to this requirement shall not be considered voluntary so ag to 
constitute a waiver of any constitutional right which the defendant may haye 
with respect to any other questions. 

States Marshal or other qualified officer and that the copy serve as the com- 
mitment of the defendant. 

/s/ Jas. W. Morris, United States District Judge. 
, Clerk. 

The CuarrMan. With that statement, Mr. Lishman, you may pro- 
ceed. I wonder, though, if at this point it might not be best to take 
off for lunch and come back, since it is 12:20 p.m. Suppose we recess 
for lunch. The committee will recess until 1:30, promptly. 

(Whereupon, at 12:20 p.m. the committee was recessed, to recon- 
vene at 1 :30 p.m. the same day.) 








AFTERNOON SESSION 


The CuHarrMan. The committee will come to order. 

I believe I failed at the conclusion of the statement that I read, to 
include in the record at that point the information which I mentioned 
in connection with the statement, so it will be included in the record 
following the statement I made. 

Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Goldfine, you remember that last year on July 
2, you testified and this appears on page 4216 of the printed hearing, 
part 11, a little more than halfway down the page, you testified, 
among other things, to this effect : 

Up to the present time I have never been an officer or director of either of 
these companies— 
meaning by that the East Boston Co. and its subsidiary, Boston Port 
Development Co. 


and I paid very little attention to their internal affairs. 


Do you recall giving that testimony last year? 

Mr. Gotprine. Yes, sir. 

Mr. Lisuman. Do you recall that subsequently you were asked 22 
or more questions which had to do with the internal affairs of the 
Boston Port Development Co. / 

Mr. Goutprine. Yes, sir. 

Mr. Lisuman. Now, I would like to“ask you the 18 questions which 
are enumerated as counts in the indictment against you by the grand 
jury impaneled on October 30, 1958, in the U.S. District Court for the 
District of Columbia. 
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The first question, and I am going to quote directly from this in- 
dictment so that we will have no misunderstanding as to what these 
questions are: 

Mr. Goldfine, you were sufficiently familiar with the internal affairs of Boston 
Port Development Co. in 1947 to know that its cash position would permit the 
withdrawal by you of $20,000 in cash, allegedly as commissions, and for a like 
amount by Mr. W. J. McDonald, a director of Boston Port Development Co., for 
which checks in those amounts were issued and for which your CPA reported 
supporting vouchers were not available. Is that correct? 

Mr. GotpFine. Yes, sir. 

Mr. Lisoman. What is your answer to that question ? 

Mr. Gotprine. My answer to that question is that we drew the 
$20,000 each for services we had given to the company in petting a 
land taking which the State of Massachusetts took the money for 
seven hundred some-odd thousand dollars, Mr. Lishman. 

Mr. Lisuman. Would your testimony here today be substantially 
similar to the testimony you gave on this point in the Hedendorf 
suit ? 

Mr. Gotprine. Well, it should be. 

Mr. LisomMAn. Do you recall that in that suit a question similar to 
this was asked of you? 

Mr. Gotprine. I don’t just remember unless you can refresh my 
memory, Mr. Lishman. 

Mr. Sewicak. Is it correct that no supporting vouchers were avail- 
able for this $20,000 ? 

Mr. Gotprine. I understand there wasn’t any, that is correct. 

Mr. Lisoman. You never rendered a bill for the $20,000 ? 

Mr. Gotprine. I never did, no, sir, I did not, Mr. Lishman. 

Mr. Lisoman. Just how was this payment of the $20,000 accom- 
plished ? 

Mr. Gouprine. McDonald ordered Miss Paperman to make out 
the checks. I had discussed the matter with Mr. McDonald when 
he was alive previous to that time and then he authorized to draw 
the checks alt one check went to Mr. McDonald and the other check 
was given to me. 

Mr. Lisoman. Who decided the amount of the commission that 
should be paid you? 

Mr. Gotprine. Mr. McDonald and myself. 

Mr. Lisoman. What was Mr. McDonald’s position in the Boston 
Port Development Co. ? 

Mr. Gotprine. Up to the time of his death he ran the company 
and he was the active head, and he had been previous to that time 
before I came into the company and up to the time of his death, Mr. 
Lishman. 

Mr. Lisuman. Turning again, Mr. Goldfine, to your testimony be- 
fore the subcommittee as page 4218, speaking of the East Boston Co., 
you testified : 

Frankly, it was closely held that I am afraid that Mr. McDonald and I got 
to thinking of it as “our” company. 

Is that your correct testimony ? 

Mr. Gotprinr. That is correct. 

Mr. Lisuman. Was this payment of $20,000 to you, which was not 
evidenced by any invoice, ever approved by the board of directors 
of the company ? 

32090 O—60—pt. 1430 
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Mr. Goxprine. I don’t think it was. 

Mr. Lisuman. In other words, am I correct in understanding your 
testimony that all that happened was that Mr. McDonald instrueted— 
who did he instruct ? 

Mr. Goutprine. Mr. McDonald and I discussed the matter previous 
to his instructions, and we both thought, Mr. McDonald and myself 
that for the amount of work we did for the company in getting 
very satisfactory settlement, amounting to over $700,000, we had ap- 
praisers that appraised the property, we took matters up with some 
of their appraisers, we had to go into a lot of details, and we thought 
that $20,000 each was a fair compensation for what we did. 

Mr. Lisuman. Who drew the check to your order in that amount?! 

Mr. Gotprine. The only one who drew it would be the treasurer 
of the company, Miss Paperman. 

Mr. Lisuman. Who instructed her to draw that check to your 
order? 

Mr. Gouprine. Mr. McDonald gave her the instructions at all 
time to draw the checks. 

Mr. Lisuman. Now, Mr. Goldfine, we come to count 2 in the in- 
dictment and the question is: 

Mr. Goldfine, for what purported services were these payments of $20,000 to 
you and Mr. McDonald made? 

Mr. Goiprine. As I have explained to you in count 1, Mr. Lishman, 
for the services we had rendered to the company. Originally there 
were some appraisals with anywheres from four-hundred-some-odd- 
thousand dollars, different appraisals made. We finally got $700,000, 
which I thought was a fair settlement. 

Mr. LisomMan. Was that in connection with land which had been 
condemned by the Commonwealth of Massachusetts ? 

Mr. Gowprine. Land that they took by eminent domain for the 
airport. 

Mr. Lisuman. At that time when you took the $20,000 did you owe 
any amounts to the Boston Port Development Co. ? 

Mr. Gotprine. I don’t know. Probably I did. Idon’t know. The 
books will speak for themselves. I could not tell you. 

Mr. Lisuman. At that time do you recall whether or not you made 
inquiry to find out whether that $20,000 might be applied to indebted- 
ness that you owed to the Boston Port Development Co. ? 

Mr. Goxtprine. I don’t remember what the discussion was at that 
time. The only thing I know we both agreed on the amount. 

Mr. Lisuman. Do you recall whether Mr. McDonald rendered any 
statement to the company for his services ? 

Mr. Gouprine. I don’t know whether he did or he didn’t. I don't 
know that. 

Mr. Lisoman. Coming to count 3: 

Were these checks authorized by the company’s directors or did you instruct 
your puppet officer, Miss Paperman, to issue these checks? 

Mr. Gouprine. First, I want to say that Miss Paperman is not a 
puppet officer. Number 1. Number two, as I prerte previously, we 
had agreed, Mr. McDonald and myself, and the checks were drawn at 


the direction of Mr. McDonald and I got the $20,000 and so did Mr. 
McDonald. 
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Mr. Lisuman. Do you recall what Mr. McDonald’s stock interest 
was in the company at the time he was giving these instructions to 
Miss Paperman ? : 

Mr. Gotprine. I don’t. He had quite an interest at that time. I 
don’t just remember what it was. ft 

Mr. Lisuman. At that time were you the majority stockholder? 

Mr. GotpFine. Yes, sir. ' 

Mr. LasumMan. At that time had the company held a meeting of its 
board of directors for a period of years? 

Mr. Gotprine. I don’t know whether they did or didn’t. 

Mr. Lisuman. At that time had the company made any annual re- 
port to its stockholders for a period of years ¢ 

Mr. Gouprine. I don’t think they did to my knowledge, I don’t 
remember. 

Mr. Lisuman. Now we come to the next question, Mr. Goldfine. 


Did you authorize Miss Paperman or any other person to draw these checks 
to the persons named in this schedule— 


meaning by “that schedule” schedule B— 


which is incorporated in the report of Mr. Benjamin Brown and appears at page 
4550 of the hearings before the subcommittee in part 11? 

Mr. Gotprine. What page? 

Mr. LisuMan. Page 4450. 

Mr. Gotprine. Thank you. Would you please ask the question 
again, Mr. Lishman. 

Mr. LisHMAN (reading). 


Did you authorize Miss Paperman or any other person to draw these checks 
to the persons named in this schedule— 


schedule B ? 

Mr. Gotprine. No, sir, I did not. I never authorized Miss Paper- 
man to draw any checks. 

Mr. Lisuman. Was Miss Paperman your secretary at this time? 

Mr. Gotprine. One of my secretaries, yes. 

Mr. Lisuman. One of your secretaries? 

Mr. Goxprine. Yes. 

Mr. Lisuman. She was treasurer of the Boston Port Development 
Co.? 

Mr. GoupFine. Yes, sir. 

Mr. Lisuman. Who appointed her to be treasurer of that company ? 

Mr. Gotprinr. Mr. McDonald; and also suggestion made by me to 
Mr. McDonald at the other time that the other secretary withdrew 
that he had previous. 

Mr. Lisoman. As majority stockholder in that corporation, didn’t 
you keeep yourself familiar with the cash transactions that the com- 
pany engaged in? 

r. Gotprine. To some extent, yes. As I said before, Mr. Lish- 
man, Mr. McDonald ran the company and I had a lot of faith in Mr. 
McDonald—had at all times and had it up to the time of his death. 

Mr. Lisuman. As the majority stockholder in that company, didn’t 
you ever cal] upon the treasurer for information ? 

Mr. Gouprine. I think at different times Miss Paperman would 
mention to me what was going on. I think so. 
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Mr. Lisuman. Did you ever inquire of her as to the financial cop. 
dition of the company ? 

Mr. Gouprinr. I had an idea, certainly. 

The Cuarman. Would you speak up a little bit, Mr. Goldfine} 

Mr. Gotprine. Yes, I did occasionally, Mr. Harris. 

The Cuatrman. Did Miss Paperman draw the checks—or did ghe 
issue the checks involved? 

Mr. Gorprine. She issued the checks at Mr. McDonald’s request up 
to the time of his death. Then she continued even after that. 

Mr. Lisuman. Now, Mr. Goldfine, in what year did Mr. McDonald 
die? 

Mr. Gotprinr. Mr. McDonald died August of 1948. 

Mr. Lisuman. According to this schedule, Mr. Goldfine, there were 
some checks—one, two, three, four, five, six, seven, eight, nine checks— 
in this schedule B which were apparently drawn by Miss Paperman 
subsequent to his death. Who authorized her to draw those checks? 

Mr. Gouprine. After Mr. McDonald’s death, Mr. Scudder, who js 
a son-in-law to Mr, McDonald, took his place and he and Miss Paper. 
man practically done whatever was necessary to do. 

Mr. Scudder had been with the company for a good many years 
before, and was Mr. McDonald’s son-in-law, so after Mr. McDonald 
died Mr. Scudder and I had a talk and decided that he would run the 
company. 

Mr. Lisuman. Do you know of your own knowledge that Mr. Scud- 
der would give directions to Miss Paperman and tell her to draw these 
checks that are shown, the last seven checks that are shown in sched- 
ule B? 

Mr. Govprine. If it came to a question of a $30 check that you 
showed me, I don’t think it was necessary for her to discuss with Mr, 
Scudder. A $98 check, I don’t think, or a $50 or a $35—I don’t think 
it was necessary for Miss Paperman to take it up with Mr. Scudder, 

There was a check of $5,000 which he got for a commission. That 
matter was discussed with me. It was for sales he made for the 
company. 

Mr. Lisuman. I am referring to checks that were drawn subsequent 
to 1947, as shown in schedule B. There is one check there—— 

Mr. Gouprine. Previous to Mr. McDonald’s death ? 

Mr. Lisuman. No, after his death. 

Mr. Gouprine. After? How much? 

Mr. Lisuman. There is one check therefor $1,750. Would Mr. 
Scudder have authority to tell Miss Paperman to draw checks for 
$1,750 against the company ? 

Mr. Gouprine. I would say he did, yes. Oh, yes, certainly. 

Mr. Lisuman. Next to that is another check for $1,000. 

Mr. Gouprine. Yes, sir. 

Mr. Lisuman. Do you know whether he exercised that authority, 
too ? 

Mr. Gotprine. Yes; I would say that definitely. 

Mr. Lisuman. Do you know whether he exercised that authority 
in these cases ? 

Mr. Gouprine. I think he did because the checks speak for them- 
selves. 
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Mr. Lisoman. What was Mr. Scudder’s title with your company, 
with the Boston Port Development Co. 4 

Mr. Gotprtne. He was a director in the company. Director. He 
had been even previous to Mr, McDonald’s death. 

Mr. LisHMan. Where was his office? 

Mr. Gotprine. At 1 Court Street by the Boston Port. Boston Port 
had their quarters and where Mr. McDonald had his headquarters in 
the Boston Port. 

Mr. Lisuman. Did Mr. Scudder ever discuss with you the financial] 
condition of the Boston Port Development Co. ? 

Mr. Gotprine. I think he did at different times; yes. 

Mr. LisumMan. Did he ever discuss with you certain notes which he 
is said to have made to the company ¢ 

Mr. Gotprine. Certain notes that what ? 

Mr. Lisuman. That he is said to have made to that company. 

Mr. Gotprine. Yes. You mean the $100 a week you are talking 
about ? 

Mr. LisHMAN. Yes. 

Mr. Gotprine. Certainly. That was the understanding I had with 
him. There was no definite amount set. The way we agreed or at 
least I agreed to it that he would get $100 a week and give a note 
for it, but if and when the matters were settled as to how much com- 
pensation he was entitled to get, why we would then give him credit 
and straighten out those loans that he had from the company. 

You see he devoted all his services to the company after Mr. Mc- 
Donald’s death, Mr. Lishman. 

Mr. Lisoman. Mr. Goldfine, do you recall that there was testi- 
mony before the subcommittee last year by Mr. Scudder and also to 
the same effect by Miss Paperman 

Mr. GoupFIne. Yes. 

Mr. LisHMan. That each week Mr. Scudder would receive a check 
for $100 ostensibly for salary, and at the same time he would give a 
promisory note wherein he obligated himself to repay $100 to the 
Boston Port Development Co. ? 

Mr. GotpFine. That is right. 

Mr, Lisoman. I would like to know who authorized that kind of 
an arrangement. Did Mr. Scudder authorize that arrangement? 

Mr. Gotprine. No. That would be the understanding I had with 
him after MeDonald’s death. I told you that. 

Mr. Lisuman. Miss Paperman didn’t authorize that arrangement? 
_ Mr. Gotprine. She knew about it. I wouldn’t say she authorized 
It. 

ae LisuMan. You were the person who authorized that agree- 
ment ¢ 

Mr. Gotprine. Yes. I would say I would be the one that is re- 
sponsible for it. 

Mr. Lisuman. Who would you issue your instructions to? 

Mr. Gotprine. Well, Mr. Scudder and Miss Paperman. 

Mr. Lisman. Would you instruct Miss Paperman to send the 
check for $100 each week to Mr. Scudder ? 

Mr. Govprine. I don’t know whether she sent it or he came down 
and got the check. All I know is that was the understanding, Mr. 
Lishman. He was to get $100 a week and give a note for it. 
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Mr. Lisuman. We come to the question in count 5. 

“Were these cash withdrawals”—referring to schedule B again— 
“authorized by the Boston Port Development Co.’s board of directo 
or did you instruct Miss Paperman to make the cash advances to 
you?” 

Mr. Wiiuiams. Excuse me, Mr. Chairman. I think in order to 
orient. the witness that this question has to be put in context. From 
my study of the record I know that this question refers to $104 
in withdrawals from 1945 to 1954, but I think asked back to back to 
the previous question, it could have confused the witness. | 
ous question, it could have confused the witness. 

Would you straighten that out? 

Mr. Lisuman. Yes, sir. 

Mr. Wiuiams. Mr. Chairman, those checks are referred to, sir, at 
page 4367 of part 11 and I think that would help the witness, 

r. LisoMan. 4367 ? 

Mr. Wuu1aMs. Yes, sir. 

Mr. Lisuman. I think they were incorporated in an exhibit. 

Mr. WuuiaMs. No. 

Mr. Lisuman. They are not on 4367. I have the exhibit in front 
of me. I think probably the best way is to hand this exhibit, which 
was included in our record last year, which shows this total of $104, 
000, and after the witness has looked at it, then I would like to get 
it back and I will ask him some questions. 

The Cuatrman. Yes, all right. These are exhibits which were in- 
cluded in the record of the hearings last year ? 

Mr. Lisuman. Yes, sir. 

Mr. Gotprtinez. Included in the record ? 

Mr. Wiii1ams. Can’t we just stipulate, Mr. Counsel, that these are 
the withdrawals from 1945 to 1954 made by Mr. Goldfine which total 
$104,973, and I think that will clarify it for him. 

Mr. Lisuman. All right. Then I can ask him the question. 

Mr. Wiiu1aMs. Do you understand the question ¢ 

Mr. Gotprtne. Yes, I do. 

Mr. Lisuman. I would like to have that exhibit back. 

(Document handed to Mr. Lishman.) 

The Cuarrman. While they are looking over that exhibit, let me 
see if I can understand the answer that is being given here. 

As I understand and, Mr. Goldfine, you are willing to stipulate that 
there was withdrawn from 1945 to 1954 a total of $104,973, is that 
true! 

Mr. Gotprtne. Yes, sir. 

The Cuarrman. Did you give personal notes aggregating $79,750! 

Mr. Gouprine. Did I what, Mr. Harris? 

The Cuarrman. Did you give your personal notes aggregating 
$79,750? 

Mr. Gouprine. I think I did. 

The CHarrMan. You did do that ¢ 

Mr. Gouprine. I think so. 

The Cuarrman. Then you owed an open amount of $25,223! Is 
that true? 

Mr. Gouprine. Yes, sir. 
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Mr. Lisuman. In order to clarify the record, Mr. Chairman, I wish 
to point out that the exhibit which was just handed to the witness 
appears at page 4437 of part 11 of last years’ hearings. , 

r. Goldfine, is it correct that at the time you received the $20,000 
so-called commission, according to this exhibit you then owed the 
Boston Port Development Co. approximately $76,000 on notes? 

Mr. Gotprine., If the books show it. 

Mr. LisomaN. ‘The audit report shows it. 

Mr. Gotprine. If the audit report shows it, then it must be correct. 

Mr. Lisuman. I want to get the facts in here. If we are wrong 
correct us, but as I understand the facts, at the time you got the 
$20,000 alleged commissions from the Boston Port Development Co., 
at that time you owed on notes to that company approximately $76,000. 

Mr. Gotprine. If the audit shows it, it must be correct. 

Mr. Lisuman. At the same time when Mr. McDonald got his 
$20,000, he also owed the company about $80,000 on notes; is that 

rrect ! 
ee Gotprine. If the audit shows it, no question about it. 

Mr. LisoMaAn. So you have asituation where demand notes that had 
been outstanding for years and for which no payments had been made 
and apparently for which no attempt had been made to collect on be- 
half of the company—nevertheless, you proceeded to take out $40,000 
when both of you gentlemen together owed a total of approximately 
$150,000. 

Mr. Gotprtne. According to the audit? 

Mr. Lisoman. Yes. 

Mr. Gotprine. Then that is right. 

Mr. Lisoman. I think now in that context, this question can be re- 
phrased. I come to count 5 again: 

Were the cash withdrawals indicated in the schedule shown on page 4437 of 
the printed record, were these cash withdrawals authorized by the Boston Port 
Development Co.’s board of directors, or did you instruct Miss Paperman to make 
cash advances? 

Mr, Gotprine. I have never instructed Miss Paperman to make 
out any checks up to the time of McDonald’s death. Never. He ran 
the company. He gave the orders. Matters of importance he took 
up with me. 

Mr. Lisuman. How did you and Mr. McDonald decide that you 
would borrow the same amounts on the same days from the same com- 
pany, when you each owed approximately the same amount on out- 
standing notes which had never been collected ? 

Mr.Gotprinz. Would you please ask the question again 

(The pending question was read by the reporter.) 

Mr, Gowprine. I will tell you, Mr. McDonald needed money and 
he told me when he first had it, that he would like to draw money 
from the company. I told him if he was going to draw I would do 
theverysame. That is how it started. 

The Cuarrman. He told you that he needed money ! 

Mr. Gotprtne. Certainly. He was alwaysshort on money. 

The Cuamman. He told you that he needed money ? 

Mr. Gotprine. Yes, certainly. And he would like to withdraw or 
borrow money from the company. I said, “Look, McDonald, if you 
draw, then I will draw thesame.” That is correct. 
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Mr. Lisuman. Did you or Mr. McDonald ever furnish to the com. 
pany anything in writing showing a justification for the withdrawa] 
of this cash from the company ? 

Mr. Gorprine. I never did. 

Mr. Lisuman. Did Mr. McDonald? 

Mr. Goutprine. I don’t believe he did. I don’t think so. 

Mr. Lisoman. Who audited the books of the company at the time 
these withdrawals were being made in 1945 to 1948 as shown on page 
4437 of our transcript ? 

Mr. Gotprint. Mr. Benjamin Brown of Boston. 

Mr. Lisoman. Brown? 

Mr. Gotprine. Of Boston, yes. 

Mr. LisoMan. Was Miss Paperman treasurer then ? 

Mr. Gotprine. Yes, sir. 

(At this point Mr. Springer withdrew from the hearing room.) 

Mr. Lisuman. Do you know whether she ever called the attention 
of any stockholders concerning these withdrawals by you and Mr. 
McDonald ? 

Mr. Gouprine. No, sir; I do not. 

Mr. LisumMan. Do you recall whether any stockholder at that time 
had any means of knowing about these withdrawals by you and 
Mr. McDonald ? 

Mr. GotprineE. Would you please put the question again to me? 

(The pending question was read by the reporter.) 

Mr. Gorprtne. I don’t think they did. 

Mr. Lisoman. Do you know whether there was any information 
which was available either in the form of stockholders’ reports or re- 
ports of stockholders or otherwise, showing the uncollected amount 
of long past due indebtedness to the company from both you and Mr. 
McDonald? 5 

Mr. Gouprine. Well, it was on the books of the company. Any time 
a withdrawal was made a note was givén by Mr. McDonald and also 
one by me. 

Mr. Lisuman. Mr. Goldfine, I asked if the stockholders had access 
to any information which would show this condition at that time. 

Mr. Gorprine. Well, the only way they would know, I imagine, 
would be by finding the reports. 

Mr. Lisuman. When was the last time that either of these com- 
panies made a report to its stockholders ? 

Mr. Gouprtne. I don’t remember. I can’t tell you that. I don’t 
know. 

Mr. Lisuman. Isn’t it a fact that no report had been made to the 
stockholders from 1947 to 1955? 

Mr. Gorprine. It could be. It is possible. 

Mr. Lisuman. Again, I come back to my question. Where could the 
stockholders in this company have access to information which would 
show these cash withdrawals by you and Mr. McDonald which would 
also show the outstanding amount of your approximately $150,000 in- 
debtedness at the time you were taking this cash ¢ 

Mr. Gotprine. We were loaning this money. 

Mr. Lisoman. What is that? 

Mr. Gorprine. We were not taking it. We were loaning it. It makes 
a big difference, take and loaning. 
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Mr. LisumMan. Borrowing? 

Mr. Gouprine. Yes, borrowing. 

Mr. Lisuman. Where would stockholders have access to informa- 
tion showing that situation ? 

Mr. Gouprine. I don’t know. Just the books of the company. 

Mr. Lisuman. Isn’t it a fact that until Benjamin Brown filed his 
report with the Securities and Exchange Commission in 1956 that no 
stockholder in this company had any access to any of this information ? 

Mr. GoupFine. I don’t think it is a fact. I have learned since that 
reports were filed up to the time of McDonald’s death, 1946 or 1947, 
if 1am not mistaken. That would show in reports how the company 
stood. 

Mr. LisuMANn. I am talking about 1947 to 1956. 

Mr. Gotprine. No. I said up to the time of McDonald’s death. 

Mr. LisuMan. It is a fact, isn’t it, that you didn’t file your 10-K’s 
with the Securities and Exchange Commission from 1947 until 1954? 

Mr. Goutpri1ne. I have learned since that is a fact. 

Mr. LisuMaNn. Now we come to count 6, Mr. Goldfine: 


Now, with respect to the notes, Mr. Goldfine, for what reason did you and Mr. 
W. J. McDonald make withdrawals of cash in like amounts on the same dates, 
and I will mention the dates. On July 24, 1945, you withdrew $5,000 for which 
you gave a note. Mr. McDonald on the same day withdrew $5,000 for which he 
gave a note. On July 27, you withdrew $1,500 for which you gave a note and on 
the same day Mr. McDonald withdrew $1,500 for which he gave a note. On 
August 17, you withdrew $2,000 and Mr. McDonald on the same day withdrew 
$2,000 for which he gave a note. 

On September 22, you withdrew $2,500 for which you gave a note and Mr. 
McDonald withdrew $2,500 for which he gave a note. On October 17, you with- 
drew $1,500 for which you gave a note ayid on the same day Mr. McDonald with- 
drew $1,500 for which he gave a note. On November 6, you withdrew $1,500 
for which you gave a note and on the same flay Mr. McDonald withdrew $1,500 
for which he gave a note. f 

On November 21, you withdrew $1,000 for which you gave a note and Mr. 
MeDonald withdrew $1,000 for which he gave a note, and during this period 
that I have just read from July 24, to November 21, 1945, you withdrew $15,000 
for which you gave notes, and Mr. McDonald, during the same periods also 
withdrew $15,000 for which he gave notes. 

Now, what was the reason for the withdrawal of these like amounts on the 
same dates? 


Mr. Gotprine. The only reason, as I stated before, Mr. McDonald 
needed money and he told me when he would like to borrow money 
from the company and at some later date pay it back. Mr. McDonald 
was always short of money. So I told him then, due to the fact that I 
was even then a much larger stockholder than he, if he withdrew, I 
would draw the same. He gave instructions to Miss Paperman at 
different dates ordering those checks to be drawn and a note was made 
out by Mr. McDonald to the company and also a note was given to me 
which I signed, either brought down to my office or I gave a note to 
Miss Paperman before she went up there. I don’t remember. 

Mr. Lisuman. Prior to 1956, did the other stockholders in the com- 
pany have any knowledge of this arrangement ? 

r. Gotprine. Prior to when? 

Mr. Lisoman. 1956, when Mr. Benjamin Brown’s report was filed 
with the SEC. 

Mr. Gotprine. I don’t know whether they did or didn’t. 
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Mr. Lisuman. Where, in the books or records of the Boston Port 
Development Co. would this arrangement that you had with Mr. Me. 
Donald appear ? 

Mr. Gotprine. On the books of the company. 

Mr. Lisuman. The arrangement you had with Mr. McDonald? 

Mr. Gotprine. The understanding that I had with him? 

Mr. Lisuman. Yes. 

Mr. Gotprine. The note and the check would speak for itself, and 
I told you what my understanding was with Mr. McDonald before 
he started to make the first loan. 

Mr. Lisoman. Was that in writing? 

Mr. Gotprine. Not tomy knowledge; no,sir. I don’t think so, 

Mr. LisumMan. Now we come to count 7, which reads : 


Now, Mr. Goldfine, we come to withdrawals and notes of you and Mr. Me. 
Donald in 1946. I will read these withdrawals and notes and, at the conclusion, 
ask you certain questions about them. 

From the report of the Boston Port Development CPA, which is already in 
evidence, it appears that in 1946, on May 13, you withdrew $5,000 for which a 
note was given to Boston Port Development Co. And on the same day Mr. W. J. 
McDonald withdrew $10,000 for which he gave a note. 

On June 28 you withdrew $15,000 for which you gave a note and Mr. Me- 
Donald withdrew $15,000 for which he then gave a note. On October 4, you 
withdrew $2,500 for which you gave a note and Mr. McDonald on the same day 
withdrew $2,500 for which he gae a note. 

On October 19, you withdrew $2,500 for which you gave a note and on the 
same day Mr. McDonald withdrew $2,500 for which he gave a note. On Novem- 
ber 6 you withdrew $1,200 for which you gave a note, and on the same day Mr. 
McDonald withdrew $1,200 for which he gave a note. On December 6 you 
withdrew $2,000 for which you gave a note, and Mr. McDonald withdrew $2,000 
for which he gave a note. 

During this period, from May 13, 1946 to December 6, 1946, the total of the 
amounts withdrawn by you for which notes were given to Boston Port Develop- 
ment Co. appears to be $39,000 and the total withdrawn for which notes were 
given by Mr. McDonald during the same period was $44,000. 

I would like to ask were these cash withdrawals authorized by the Boston 
Port Development Co. board of directors, or did you instruct Miss Paperman to 
make cash advances to you? 


Mr. Gouprine. I never instructed Miss Paperman to make any. The 
orders were always given by Mr. McDonald. He ran the company. 

Mr. Lisuman. That is part of the question. Were any of these cash 
withdrawals authorized by the Boston Port Development Co. board of 
directors ? 

Mr. Gouprine. I don’t think they were. 

Mr. Lisuxman. Now we come to count 8: 


Again, Mr. Goldfine, I am coming to the year 1947 and I will read you data 
taken from the report of the CPA, already in evidence and, at the conclusion, 
will again ask you questions. 

In 1947, on January 15, you withdrew $3,750 for which you gave a note, and 
on the same day Mr. McDaqnald did likewise. On February 11 you withdrew 
$5,000 and gave a note, and Mr. McDonald did likewise. On March 18 you 
withdrew $1,500 for which you gave a note, and Mr. McDonald did likewise. 

On April 12 you withdrew $500 for which you gave a note, and Mr. McDonald 
did likewise. On May 9 you withdrew $3,750 for which you gave a note and 
Mr. McDonald did likewise. 

On May 9 you withdrew $5,000 for which you gave a note and Mr. McDonald 
did likewise. On November 14, you withdrew $2,500 for which you gave a note 
and on the same day Mr. McDonald did likewise. 

Now, the total of these withdrawals and notes for you during that period was 
$22,000 and likewise the same total applied to Mr. McDonald. 
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Again, I ask you whether these cash withdrawals were authorized by the 
directors of the Boston Port Development Co. or did you instruct Miss Paper- 
man to make the cash advances to you? 

Mr. Gotprine. I did not instruct Miss Paperman at any time. 

Mr. LisuMAN. Were these cash withdrawals authorized by the 
board of directors of the Boston Port Development Co. ? : 

Mr. Gotprine. I don’t think they were, but, Mr. Lishman, don’t 
forget that Mr. McDonald and myself owned about 80 percent of the 
stock—at least. 80 percent of the different companies—and we felt, I 
felt, it was practically our company. I knew that everything that I 
joaned I gave a note for was good and I took it for granted at that 
time when Mr. McDonald borrowed the money some day he would 

ay it. 

: Mr. LisHMan. What steps were taken by either you or Mr. Mc- 
Donald or anybody else connected with this company to inform the 
other stockholders of what was going on ? 

Mr. Gotprine. Well, that was up to Mr. McDonald. Those were 
all drawn previous to his death and it was up to him to see that the 
stockholders or whoever was necessary should know. It was up to 
him to tell some of the directors. He was the president of the com- 
pany. He ran the company. 

r.LisuMan. We come to count 9: 


Now, Mr. Goldfine, before pressing the question of relevance, I would like to 
ask this question: Were these withdrawals in the amount of $104,973 author- 
ized by the board of directors of the Boston Port Development Co. or did you 
instruct Miss Paperman to make these advances to you? 


That $104,000, I will add, appears in the printed record at page 
4437. 

Mr. Gotprine. No, sir; I don’t think they were. 

Mr. Lisuman. Did you instruct Miss Paperman to make any of 
these advances to you? 

Mr. Gotpr1neE. No, sir. 

Mr. Lisuman. Do you know who did? 

Mr. Gotprine. I told you, Mr. McDonald up to the time of his 
death, and after that time Mr. Scudder ran the company. I don’t 
remember just how the rest were or what went on after that time. 

Mr. Lisuman. Mr. Goldfine, the next is count 10: 


Mr. Goldfine, on September 28, 1956, you testified before the SEC that certain 
notes owed Boston Port Development Co. by Mr. W. R. Scudder in the amount 
of $24,300 were given to him during 1950 to 1954 against a $100 a week tentative 
compensation paid him and that “there hasn’t been any adjustment at the 
present moment, but quite a lot of money is coming to him.” Did you so testify 
on September 28, 1956, before the Securities and Exchange Commission? 

Mr. Gotprine. I testified before them. I knowl did. 

Mr. Lisuman. Did you testify to the substance as stated in this 
question ? 

Mr. Gotprine. I think I did. I think I did, Mr. Lishman. 

The Cuarrman. You think you did what? 

Mr. Gotprine. I think I did testify before the SEC that the amount 
of $24,300 was given to Mr. Scudder between 1950 and 1954 against 
a $100 a week tentative compensation. 

_Mr. Lasuman. You also testified that there had not been any ad- 
justment at the present moment ? 
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Mr. Gotprine. I did; yes. 

Mr. LisuMan. But quite a lot of money is coming to him? 

Mr. Gotprine. More than what he drew, yes, I certainly think he 
is entitled to more. 

Mr. Lisuman. Count 11: 

Mr. Goldfine, is it a fact that during the next 2 years after December 31, 1954, 
Mr. Scudder continued to give notes of $100 a week so that at December 31, 1956 
there were held by the company notes of Scudder in the amount of $34,700? 

Mr. Gouprine. Yes, sir. 

Mr. Lisuman. Count 12: 

Mr. Goldfine, is it not a fact that as of December 31, 1954, the Boston Port 
Development Co. held notes of Mr. J. 8S. Connors aggregating $30,500 and that on 
a loan receivable from Mr. Connors he owed $5,000, making a total as of Decem.- 
ber 31, 1954, owing to Boston Port Development Co. of $35,500? Is that correct? 

Mr. Gotprine. Yes, sir. 

Mr. LisHMan. Count 13: 

Were any of these Connors cash advances to him authorized by the board of 
directors of the Boston Port Development Co.? 

Mr. Gouprine. No, sir; not tomy knowledge. 

Mr LisumMan. Coming to count 14: 

Is it a fact, Mr. Goldfine, that as of December 31, 1954, S. W. Chase owed 
Boston Port Development Co. $13,000 in notes? 

Mr. Gotprine. Yes, sir. 

The CuHatrmMan. Do you want to have him identify these people at 
this time, Mr. Lishman, for the record ? 

Mr. Lisuman. Mr. Chairman, the names of these persons, including 
Mr. Connors, Mr. Scudder, and Mr. S. W. Chase appear in the printed 
record of our hearings at. pages 4438 and 4439 and elsewhere last: year. 
The schedules from Mr. Benjamin Brown’s adjusted report, filed with 
the SEC, are incorporated in the record at those two places where 
their names are mentioned, together with a statement showing the 
amounts of their alleged promissory notes, allegedly due the Boston 
Port Development Co. 

I would like to reserve questions about the Chase notes at this time 
and go through these other questions because there are many conflict- 
ing versions as to whether or not in fact, Mr. Chase ever did owe the 
Boston Port Development Co. anything. 

Now wecome to count 15. 

The Cuatrman. Before you do that, I wonder if we might find out 
just who is Mr. Chase and what. was his connection, if any, with the 
company or Mr. Goldfine. 

Mr. Gotprine. What is the question, please, Mr. Harris? 

The CHatmrmMan. Who is Mr. 8S. W. Chase? 

Mr. Gotprine. Chase. The Chase Bros. were two brothers that 
had quarters in Mr. McDonald’s office there. They were brokers, you 
know. They had desks there and they at different times done work 
for Mr. McDonald. 

The Cuarrman. Were they associated in any way with the Boston 
Port Development Co. 

Mr. Gouprine. Not to my knowledge. They had no stock of any 
kind. I met them through Mr. McDonald. That is all I know. They 
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made their quarters there. At least one brother was there a good 
of the time. Another brother had an office elsewhere and would 
come there sometime. 

The CuHarrman. They were in no way connected or associated with 
the company itself? 

Mr. Gotprine. Not to my knowledge. 

Mr. Moss. Mr. Chairman, I wonder if you would clarify the type 
of brokerage. 

Mr. Gotprinr. Real estate broker. They had a sale. They were 
men that were connected with Mr. McDonald for a good many years 
and they made their quarters at 1 Court Street. They made their 
quarters at 1 Court Street, Mr. Moss. 

Mr. Moss. I didn’t hear your answer as to the type of brokerage 
they operated. ; 

Mr. Gorprtne. A broker is a fellow—supposing that Mr. Mc- 
Donald had 

Mr. Wru1aMs. He said what kind of brokers. 

Mr. Gotprine. Real estate brokers. Pardon me. Real estate 
brokers. 

The Cuatrman. All right, Mr. Lishman. 

Mr. Lisoman. May I ask, Mr. Goldfine, what claim did S. W. 
Chase have that entitled them to funds from the Boston Port Devel- 
opment Co. ? 

Mr. Gotprinp. What? 

Mr. Lisuman. What claim if any, did Mr. S. W. Chase or his 
brother or the firm of Chase, have on funds of the Boston Port 
Development Co. ? 

Mr. Gotprine. The only time that I learned of moneys that was 
lent to Case or Connors was after Mr. McDonald’s death. I never 
knew anything about those loans. I learned that after McDonald’s 
death. 

Mr. Lisuman. In view of the fact that we discussed Mr. Chase, 
let us find out a little more about Mr. Connors. Who is Mr. Connors? 

Mr. Gotprine. Mr. Connors, a member of the bar, and he was with 
Mr. McDonald for a good many years, a lawyer in Boston. 

Mr, Lisuman. What connection did he have with the Boston Port 
Development. Co. ? 

Mr. Gouprine. I don’t know of any connection outside of looking 
up titles occasionally, and if they made a sale, he would pass papers for 
thecompany. Then he did a lot of work personally for Mr. McDonald. 

Mr. Lisoman. Did you, Mr. Goldfine, ever use Mr. Connors as a 
straw in some real estate transactions in Boston ? 

Mr. Gotprine. I think I used him once. He was more or less a 
straw at different times. I think I used him once. 

Mr. Lisuman. On what occasion did you use Mr. Connors as a 
straw ¢ 

Mr, Gotprine. I am not sure. When I bought the Little Building. 
I know I used him once. 

Mr. Lisuman. How was he used as a straw in that case? 

Mr. Gotprine. Like any other straw would be used. 

Mr. Lisuman. Please describe how that is done in Boston. 








5820 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Gouprine. Like you would use any straw. If you want to take 
title in somebody else’s name and not in your own you would have aq 
straw or have somebody in your office that you might trust. I could 
not tell you just how. But I think I have used him once for a stray, 
I think I did once. 

Mr. Lisuman. Is Mr. Chase living ? 

Mr. Gotprine. The Chases, I have learned, have both passed away, 

The Cuarrman. Who? . 

Mr. Gouprine. Both of the Chase brothers have passed away, I have 
learned. 

The CuairmMan. What about Mr. Scudder? 

Mr. Gotprine. He is living. Very much alive. 

The CuHairMan. He is living? 

Mr. Govprine. Oh, yes. 

Mr. LisuMan. Now we come to count 15, Mr. Goldfine: 

Mr. Goldfine, was this cash advance of $30,200 to Chase Bros. authorized by 
the board of directors of the Boston Port Development Co.? : 

Mr. Gotprine. The only time I learned about that was after MeDon- 
ald’sdeath. I don’t think it was. I don’t think so. 

Mr. Lisuman. Count 16: 

Now, Mr. Goldfine, is it a fact that no effort whatsoever was ever made by the 
Boston Port Development Co. or any of its employees or officers to collect any 
of these notes or accounts receivable. 

Mr. Gotprine. I think you are right. 

The Cuarrman. What? 

Mr. Gorprine. I think you are right. 

Mr. LishMan. Wecome to count 17. 

Mr. Goldfine, is it a fact that approximately $68,000 of accured interest ona 
$500,000 third mortgage held by Boston Port Development Co. on a building 
owned by you through Little Building Trust, Inc., was written off as uncollectible 
by Boston Port Development Co.? Is that correct? 

Mr. Gotprine. That is correct. Mr. Brown handled that situation. 

The Cuatrman. I cannot hear you, Mr. Goldfine. 

Mr. Gotprine. That is correct, but not as uncollectible because that 
amount has been paid since I made the settlement. 

Mr. LisomMan. That amount has been paid in the settlement of the 
Heddendorf suit? 

Mr. Gotprine. Yes, certainly. 

Mr. LisHmMan. Was this $68,000 of accrued interest included in the 
$325,000 part of the Heddendorf settlement ? 

Mr. Gotprine. The Heddendorf settlement was over $600,000. The 
final settlement. It was $325,000 plus the amount that is paid for 
the Little Building. 

Mr. LisHMaAN. Plus $49,000 ? 

Mr. Gotprine. It is either $49,000 or $59,000. I can’t tell you 
exactly. That went to the minority stockholders. The amount I 

paid went to the minority. The actual settlement was a little over 
$600,000. It would be $325,000 plus four times $600. It was about 
$600,000, Mr. Harris. 

Mr. Lisuman. Do you know whether there was anything in the 
final judgment which refers to this $68,000 item ? 
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Mr. Gouprine. I don’t know whether it refers to that amount but 
the settlement was that I paid all the notes. I finally paid the Chase 
notes and the Connors notes and the McDonald notes and the Gold- 
fine notes. ods , hy 3 

Mr. LisHmMAN. But this is not included in notes. This is $68,000 of 
accrued interest. 

Mr. Gotprine. That was part of the settlement. 

Mr. Lisuman. Which was written off as uncollectable ? 

Mr. Gotprine. I wouldn’t say it was uncollectable. I didn’t tell 
Mr. Brown to write it off as uncollectable. He did it of his own ac- 
cord. He never took it up with me. That is not true. It was 
collectable. ' 

Mr. Lisuman. In the Heddendorf suit, you did not blame it on Mr. 
Brown. You blamed it on the lawyers. 

Mr. Gotprine. Who is the lawyer? Brown is a lawyer. 

Mr. Lisoman. Was he your lawyer in the Heddendorf matter? 

Mr. Gotprine. He was not the lawyer in the Heddendorf matter. 
What lawyer did I blame it on? I don’t blame it. Mr. Brown so 
testified that I had nothing to do with it. He did it on his own ac- 
cord, his own effort. 

Mr. Lisoman. Who were your attorneys when you took over the 
Little Building ? 

Mr. Gotprine. When I bought the Little Building, J. McClellan, 
who has passed away since he represented me, and the owners of the 
building were represented, who is now J. Aldrich of Chillholden & 
Stewart. 

Mr. Lisoman. Didn’t you testify in the Heddendorf suit that the 
reason for this $68,000 situation was that there was an error when 
the refinancing took place, whereby a second mortgage was sub- 
stituted for the original third mortgage and that the interest should 
have been added to the $500,000 instead of wiping it out? 

Mr. Gotprine. That is right. 

Mr, Lisuman. Didn’t you also testify you had nothing whatever 
todo with it and you blanmed your attorneys for the manner in which 
they handled it ? 

Mr. Gotprine. No; I blamed—the amount was always collectible. 
It was collectible. You have it down as uncollectible. It was not 
wncollectible, but Mr. Brown, who was the auditor at that time and 
sill is, he did that on his own accord. Why he did it I cannot tell 
you. It has since been taken care of and paid. 

Mr. Lisuman. Has the full $68,000 been paid ? 

Mr. Gotprine. I cannot tell you how, but that was part of the set- 


tlement. That was taken into consideration. The $60,000 plus all the 
other notes. 


Mr, LisHMan (reading) : 


Was the abatement of the $67,048,033 interest authorized by the board of 
directors of Boston Port Development Co. ? 


Mr. Gotprine. No, sir; it was not. Mr. Brown did that of his own 
accord. 


The Cuairman. Do you have any more questions on the questions, 
Mr, Lishman, at this time ? 
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Mr. Lisoman. There is just one point that has been raised by one 
of the members. 

Mr. Goldfine, do you know a firm known as Markel & Schnee? 

Mr. Gotprine. Yes, sir. 

Mr. LisomMan. Will you state their business? 

Mr. Gotprine. Mr. Brown is a member of that firm and they have 
their offices in New York and Mr. Brown,is a member of Marke] & 
Schnee. They have an interest with Mr. Brown. 

Mr. Lisuman. Did you ever visit Mr. Schnee in New York? 

Mr. Gouprine. I visited him at different times. 

Mr. Lisuman. Did you discuss with him audit reports that were 
to be prepared concerning the East Boston Co. in the 10-K’s? 

Mr. Gotprine. With Mr. Markel I probably did, Mr. Lishman, 

Mr. Lisnman. Did you ask Mr. Schnee to attach a “full certifica- 
tion” and to stand by the statements in the report that you showed 
him ? 

Mr. Gotprine. I don’t know of any report I showed him. 

Mr. Lisuman. The original reports that had been prepared by that 
Company without audit? ‘ 

r. Gotprine. I don’t remember showing him any reports, Mr. 
Lishman. 

Mr. Lisuman. Did you ask him to attach a certification for reports 
that had been made previously ? 

Mr. Gotprine. I don’t remember of me asking him that at all. 

Mr. LisumMan. You recall nothing at all about asking Mr. Schnee, 
of Markel & Schnee, CPA’s in New York, who had been assisting in 
preparation of the papers in connection with the 10-K reports, to 
make a full certification of the reports? 

Mr. Goxprine. I recall of being in New York and seeing him and 
Markel at the bank where Markel is president. He is also one of the 
firm. And trying to get him to get the 10-K’s out, which I learned 
they had not done. I remember of being there once. 

Mr. Lasuman. Did you ask Mr. Schnee to certify to a form of re- 
port which, if he had done so and it had been filed would not have 
revealed to the SEC or to the stockholders the whole body of material 
that later appeared in Mr. Benjamin Brown’s report ? 

Mr. Gotprtne. I never remember talking to him and asking him 
like that. 

Mr. Lisuman. Did Mr. Schnee emphatically refuse to give you 
such certification ? 

Mr. Gotprine. I never asked him for anything that he refused. 

Mr. LisuMaNn. Is this your testimony now, that Mr. Schnee re- 
fused ? 

, Mr. Gotprine. I don’t remember asking him of that which he re- 
used. 

Mr. Lisuman. I want this to be clear, Mr. Goldfine. 

Mr. Gotprine. Yes. 

Mr. Lisuman. Mr. Schnee you now testify, never refused to give 
you the full certification you requested of him in connection with 
these 10-K’s reports ? 

Mr. Gotprrne. I don’t remember requesting him to do that, I 
really don’t remember, Mr. Lishman. 
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The CuarrMAN. Is there anything further at this time? 

Mr. Mack, do you have any questions? 

Mr. Mack. Just one, Mr. Chairman. ; 

Mr. Goldfine, what percentage of ownership did you have in the 
Boston Port Development Co. at the time that you and Mr. Mc- 
Donald entered 

Mr. Gotprine. At the time of what? ; ' 

Mr. Mack. At the time you and Mr, McDonald entered into this 
agreement to take pence loans ? 

Mr. Gotprine. I don’t remember the exact amount of stock that 

ad. 
, ue Mack. Was it approximately 

Mr. Gotprtne. Pardon ? 

Mr. Mack. Was it approximately 40 percent ? 

Mr. Gotprine. I don’t remember. I want to tell you this, Mr. 
Mack, that the Boston Port before they got the money from the State 
at one time owed one of my companies a quarter of a million dollars, 
that I at different times advanced money to the company when it 
didn’t have it. That money was not paid back until they got the 
money from the State. At the present moment one of my companies 
is owned by them $90,000, which is the Northfield Mills. 

Mr. Mack. That would make it more difficult to explain why the 
Boston Port Development Co. was loaning money to Mr. McDonald. 

Mr. Gorprine. Well, at the time they were loaning money, they had 
the money there. But you will find, if you go back on the records 
of the Boston Port, way back, when I went into it at the time the 








’ ry was practically bankrupt and if it was not for the land that 
ee 


had been sold to the State and also the Federal they would have been 
bankrupt. 

Mr. Mack. Of course, I was referring to this period 

Mr. Gorprine. I am talking of the time I went in, which is 1941 or 
1942. 

Mr. Mack. I was referring to the period 

Mr. Gotprine. What did you say, Mr. Mack? 

Mr. Mack. I was referring to the period that you were making the 
loans to Mr. McDonald. 

Mr. Gotpring. I was not making any loans to Mr. McDonald. The 
company made the loan to Mr. McDonald. 

Mr. Mack. I am speaking of the period that the company was mak- 
ing loans to you and Mr. McDonald. 

Mr. Gotprine. Correct. 

Mr. Mack. Is it not a fact that Mr. McDonald could have sold this 
stock at that time, or some portion of it, if it was necessary to have 
additional funds? 

Mr. Gotprine. I don’t know, If I am not mistaken, he owed money 
to one of the banks in Boston. He was heavily in debt. I just at that 
particular time know what his personal financial affairs were. 

Mr. Mack. Mr. Goldfine, did Mr. McDonald ever suggest to you 
that you declare a dividend ? 

Mr. Gotprinr. To what ? 

Mr. Mack. That you declare a dividend so that he could receive his 
share of the surplus funds that you had on hand. 

Mr. Gorprinz. Not to my knowledge, Mr. Mack. 
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Mr. Mack. That is all, Mr. Chairman. 

The Cuatrman. Mr. Devine? 

Mr. Devine. Mr. Goldfine, you indicated that between you and Mr 
McDonald you owned about §0 percent of the stock. 

Mr. Gotprtne. What did you say? 

Mr. Devine. In your previous testimony, a little earlier this after. 
noon, you said that between you and Mr. McDonald you were majority 
stockholders and rapiredbtited about 80 percent of the stock. 

Mr. Gouprine. Between 75 and 80 percent. Between 75 and 80, 

Mr. Devine. Was Miss Paperman a ‘stockholder ? 

Mr. Goutprtne. No, sir. 

Mr. Devine. Were any members of your family minority stock. 
holders ? 

Mr. Gouprine. Yes, sir. 

Mr. Devine. Was this primarily a family corporation? 

Mr. Goiprtne. Well, I wouldn’t say it is a family corporation. The 
family owned stock in the company. 

Mr. Devine. Were there any people who would be ‘classified as 
outsiders that were stockholders in this corporation ? 

Mr. Gouprine. No, there is no question about it. If we owned 75 
to 80 percent there must have been 25 percent outsiders. 

Mr. Devine. What I am trying to get at is whether members of your 
immediate family owned the balance. 

Mr. Gotprine. When I talk of the majority I am including the 
whole family, Mr. Devine. 

Mr. Devine. How much did McDonald own? 

Mr. Gotprine. I don’t know exactly what he owned. 

Mr. Devrne. Could you give us an estimate? 

Mr. Gotprine. I can’t give it to you. I don’t know exactly. It 
changed at different times. 

Mr. Devine. Was he a stockholder at the time of his death ? 

Mr. Gotprine. I would say there was some stock that he had. I 
think so. 

Mr. Devine. Did the stock then go through his estate as an asset? 

Mr. Gorprtne. I can’t tell you. I didn’t handle that. I don’t 
know. I can’t tell you that. 

Mr. Devine. Do you know whether the notes that he had signed 
represented a claim against his estate ? 

r. Gotprtne. Did notes which had signed—then what did you say, 
Mr. Devine? 

Mr Devine. Represent a debt against his estate when he passed 
away ? 

Mr. Gorprine. It certainly would be a debt but you could not collect 
mony from a dead horse if it doesn’t have money to pay it. 

Mr. Devine. Perhaps he had other assets. 

Mr. Gotprine. I don’t think he did because when he died, unfor- 
tunately, his estate was 





Mr. Devinz. Would Miss Paperman, as treasurer of the corpora- 
tion, know whether these notes were ever collected against the estate! 

Mr. Gotprine. They were finally paid. I paid them. 

Mr. Devine. You paid them? 

Mr. Gotprine. Oh, certainly. I paid those notes. Unfortiinately 
for Goldfine, but I paid them. 
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Mr. Devine. My understanding is, Mr. Goldfine, that you paid Mr. 
McDonald’s notes to the corporation. 

Mr. Gouprine. I paid—my settlement was McDonald’s notes, Con- 
nor’s notes, the Chase notes. As far as my own notes, they were al- 
ways good. Asa matter of fact, at different times the Boston Port 
owed one of my companies much more than what I owed them. 

Mr. Devine. Was Mr. McDonald’s estate insolvent? : ANE: 

Mr. Gouprine. I can’t tell you that. 1 would say in my opinion it 
was, but Iam not positive. I can’t tell youthat. — 

Mr. Devine. It must have been if you paid off his notes. 

Mr. Gotprine. No. That was my settlement. I paid the notes of 
McDonald that he borrowed from the company, the Chase that he 
had loaned them during his regime, the Connor’s, and my own. I 

ready to pay mine any time. 
"ie. ane, When ams paid these things off, did you acquire the 
stock that he had in the corporation ? 

Mr. GotpFine. No, I did not acquire the stock when I paid. I just 

idthem. ‘That is in my settlement. 

Mr. Devine. What happened to Mr. McDonald’s stock ? 

Mr. Gouprine. I can’t tell you that. You will have to find out 
from the estate. 

Mr. Devine. I believe that is all, Mr. Chairman. 

The Cuarmman. Mr. Rogers? 

Mr. Rogers. Mr. Goldfine, did you testify a little bit ago in answer 
to a geustion, that you and Mr. McDonald owned about 80 percent 
of the stock of the Boston Port Development Co. and that you con- 
sidered it a sort of wholly owned corporation and that is the reason 
you were handling the money like this? 

Mr. Gotprinr. That is the reason why I was what? 

Mr. Rogers. The reason you were handling the money as you were. 

Mr. Goutprine. I was not handling the money. He handled the 
money. What do you mean I handled the money? There was no 
money to handle. 

Mr. Rogers. Answer my question. Did you testify a minute ago 
that you and Mr. McDonald considered that you owned so much of 
this company that it was virtually a privately owned company by 
you and Mr. McDonald? 

Mr. Gotprine. Up to a point. We didn’t own 100 percent of the 
stock. We owned between 75 and 80 percent. 

Mr. Roerrs. I know, Mr. Goldfine. Just answer my question and 
we will get along fine. Did you not testify that you considered that 
you and Mr. McDonald virtually owned the Boston Port Development 
Co. and, therefore, that you handled the money as you have handled 
it and as the records show you handled it? 

Mr. Gotprine. I didn’t handle the money. Up to the time of his 
death, Mr. McDonald ran the company. He was the first one to dis- 
cuss with me about taking loans from the company. He needed 
mney So I told him if he would take the loan I would do the same 
thing. 

Mr. Rogers. I know, Mr. Goldfine, but did you not say a minute 
ago that you and Mr. McDonald owned about 80 percent ¢ 

Mr. Gotprine. Between 75 and 80 percent. 

Mr. Rogers. Of Boston Port Development Co. ? 
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Mr. Goxprine. The Boston Port and East Boston, yes, that jg 
correct. 

Mr. Rocurs. How much of that 80 percent was owned by Mr. 
McDonald ? 

Mr. Gouprrine. I can’t tell you that. I don’t know. You will haye 
to find out from Mr. Scudder, his son-in-law. 

Mr. Rocrers. How much was owned by you, Mr. Goldfine? 

Mr. Go.prrinz. You mean at the time of his death ? 

Mr. Rocers. No, I mean at the time you all got to shaking this 
money around. 

Mr. Gotprine. I don’t remember. I can’t tell you exactly what 
I owned at that time. I don’t know the exact amount. 

Mr. Rocers. Who else owned any ? 

Mr. Gotpring. Pardon? 

Mr. Rocers. Who else owned any stock? 

Mr. Gotprine. Well, there were other stockholders who owned the 
minority stock. There was about 20 percent that was held by minor. 
ity stockholders. I can’t tell you. The record books would show. 

Mr. Rocers. You say about 20 percent was held by minority stock- 
holders? 

Mr. Gouprineg. I would say approximately about 20 percent, 

Mr. Rocrers. How many minority stockholders were there ? 

Mr. Gowprine. I have learned since a couple of hundred. 

Mr. Rogers. A couple of hundred ? 

Mr. Gotprine. A couple of hundred, 150 to 200. 

Mr. Rogers. You say about a couple of hundred. You say that this 
was bankrupt or about bankrupt when you went into it ? 

Mr. Gotprine. In 1941 or 1942, when I first went in. 

Mr. Rogers. How much stock did you buy when you went into it? 

Mr. Gouprine. I don’t remember. I can’t recall. I started to buy 
a little, then I went along and kept on buying. 

Mr. Rogers. You say you bought a little? 

Mr. Goutprine. I can’t tell you the amount I bought in 1941, but 
the records would speak for itself. I don’t remember how much stock 
I bought in 1941, 18 years ago. 

Mr. Rogers. Whom did you buy that from ? 

Mr. Gotprine. | bought some through brokers in Boston. 

Mr. Rogers. Whose stock was it? 

Mr. Gotprine. I don’t remember. I bought some from Mr. Ket- 
chum, who represented the Buridge estate. I bought some from the 
First National Bank in Boston. 

Mr. Rogers. Did Mr. McDonald own any stock at that time? 

Mr. Goutprinz. When I went in, yes, he had considearble stock at 
that time. 

Mr. Rogers. Was he managing the company at that time? 

Mr. Gouprinre. Yes. He ran the company for a good many years. 
He ran the company from the time of its inception. I didn’t get into 
the company until 1941 or 1942, I don’t just remember the year. 

Mr. Rogers. Did you ever know how much stock he owned at any 
time ? 

Mr. Gouprinez. I didn’t actually know because he might have had 
it in different names. I couldn’t tell you that. 

Mr. Rocers. He might have had it in different names? 
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Mr. Gorprine. Different names. The record might show ‘it is 
owned by John Blow and he might have the certificates endorsed in 
blank and I wouldn’t know if McDonald has it or Tom Jones has it. 

Mr. Rogers. You mean it wouldn’t be transferred on the records 

company ¢ 
oon GonpriNe. A lot of times stock is not transferred on the records 
of the company. : 

Mr. Rogers. I understand that. There were a lot of other things 
that were not shown on the records of this company, too, were there 

q 
wr, Gotprtne. I don’t know of anything. Not as far as I know. 

Mr. Rocers. The $20,000, what record was made of that $20,000 
that you got as commission ? 

Mr. Gotprine. The records of company show that there was $20,000 
paid to me and also $20,000 to McDonald for services rendered. 

Mr. Rocers. What record was there of that besides the canceled 
checks ? 

Mr. Gotprine. And the books. I don’t know of any other records 
outside of the books and the canceled checks. 

Mr. Rogers. I thought it was said there were not any vouchers 
to support that. : , 

Mr. Gouprine. That is correct. Mr. Lishman asked me did I ever 
send a bill and I said I did not. 

Mr. Rogers. Then the only thing you know about. it was that the 
check was just given for $20,000, issued by Miss Paperman, and that 
is all there was to it. 

Mr. Gotprine. The only thing I know is that Mr. McDonald and 
myself talked the matter over and we both decided that it would be 
fair to the company and fair to us to get paid $20,000 each for serv- 
ices rendered in obtaining a settlement with the State on the land 
taking which they took amounting to over $700,000. 

Mr. Rogers. I understand all that, Mr. Goldfine. I was interested 
in what records were made in the books of the company so that 
records could be kept as records have to be kept. 

Mr. Gotprine. That I don’t know. You would have to speak to 
comebody who keeps the books. I don’t know. 

Mr. Rogers. Do we have those records, Mr. Lishman ? 

Mr. LisumMan. We have never had them. 

Mr. Rocrrs. Where are those records now, Mr. Goldfine? 

Mr, Gotprinz. What records? 

Mr. Rogers. The records of this company that we are talking about. 

Mr. Gotprine. The books? I don’t know where they are. I pre- 
sume they are where they should be. 

Mr. Rogers. Where should they be? 

Mr. Gotprine. I will tell you Miss Paperman is sitting right here. 
She could answer that better than I could. 

Mr. Rogers. I know, Mr. Goldfine 

Mr. Gotprine. I am not the bookkeeper. 

Mr. Rogers. You are testifying in generalities here. I do not know 
what you are but you sure got yourself or somebody mixed up. You 
got me mixed up. 

Mr. Gotprine. I am sorry if Ihave. 
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Mr. Rogers. You say you and Mr. McDonald owned 80 percent of 
the stock and you do not know how much Mr, McDonald owned ang 
ae you owned. How do you know you owned 80 percent of the 
stoe 

Mr. Gotprtnz. I would say between 75 and 80 percent we owned. 

Mr. Rogers. You and Mr, McDonald? 

Mr. Gotpring. Yes. 

Mr. Rogers. But you do not know how much of that. 75 or 80 per. 
cent you owned ? 

Mr. Gotprine. At that time I don’t know exactly. I haven't the 
least idea. I would have to look ever the records and let them knoy, 
I want to tell him exactly. 

Mr. Rocers. Where are records that would reflect that ownership? 

Mr. Gotprine. I would be very pleased to give it to you if you 
would like to know. I would have to find out when I get. back to 
Boston. I can tell you exactly what I owned, how much I owned 
and where I acquired it. I would be very glad to give you that in. 
formation, 

Mr. Rocers. How many shares of stock were there in this corpora. 
tion altogether, Mr. Goldfine ? 

Mr. Gotprine. In the East Boston Co. or Boston Port? 

Mr. Rocsrs. The Boston Port. 

Mr. Gotprine. The Boston Port, there was, I think, about 15,000 
shares, of which 7,600 shares was owned by the East Boston Co. 

Mr. Rogers. You say about 15,000 shares? 

Mr. Gotprine. There was 15,000 shares in Boston Port and I think 
roughly about 140 or 135,000 in the East Boston Co. The only agset 
that East Boston Co. had at the time I went in was 7,600 shares of 
the Boston Port. The other 7,400 shares were scattered, held by 
different individuals, 

There was altogether about 15,000 shares. I might be wrong in 
a hundred or two hundred shares. It is approximately 15,000. 

Mr. Rogers. You say you acquired about. 7,600 shares # 

Mr. Gouprine. No. I said that East Boston Co., long before I 
went into the picture, at the time that the Boston Port was formed, 
they gave to the East Boston Co.—this is long before my regime, 
that happened in 1927 or 1928—7,600 shares of the Boston Port, 
there was 15,000 shares issued of which 7,600 shares East Boston 
Co. got, then, and they still have now. 

Mr. Rocers. Did you make an affidavit about the East Boston Oo. 
shares 4 

Mr. Gotprinz. Did I what? 

Mr. Rocers. Did you make an affidavit this year about ownership 
of the East Boston Co. shares to the effect that you and your family 
owned or controlled approximately 111,000 shares? 

Mr. Gouprrne. I think I did. I think I did. 

Mr. Rogers. In March of this year? 

Mr. Goiprine. When ? 

Mr. Rogsrs. I say in March of this year. 

Mr. Gouprtne. In March of this year? 

Mr. Rogers. Yes. 

Mr. Gotprtne. I think I did, yes, sir. 
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Mr. Rogers. About this Boston Port. Co,, did you say that the 
East Boston Co. got around,7,600 shares? 

Mr. Gotprine. Yes. 

Mr. Rogsrs. That is, the shares, you are, referring to that you had 
yourselves, was it not? 

Mr. Gotprine. That was what? 

Mr. Rocgrs. The shares you referred to that you owned yourselves? 

Mr. Gotprinz. Would you please put that question to. me again ? 

Mr. Rocers. There were 7,600 shares in the Boston Port Co, owned 
by the East Boston Co. ? 

Mr. Gotprine. That is right. 

Mr. Rogers, That was about 50 percent of the shares of the, Boston 
Port Co. ? 

Mr. Gotprtnz. A little over 50 percent. 

Mr. Roczrs. Did you include that 50 percent in the number. of 
shares you are talking about when you say that you and Mr. Mc- 
Donald. controlled 80 percent of the Boston Bort Co. ? 

Mr. Gotpr1ne. Would you please ask me that, question again ? 

Mr. Wuu14Ms. I think I can help you, Mr. Rogers, if you want 
the information. 

Mr. Rogers. Yes. 

Mr. Wiuutams. Both Mr. McDonald and. he owned stock in East 
Boston and they also both, individually owned stock in Boston Port 
Development Co. 

Mr. Stems. That is what I understood him to testify. I was try- 
ing: to, find out. how much Mr. McDonald owned in the Boston 
Port Co, 

Mr. Gotprine. When ? 

Mr. Rogers. At any time. 

Mr. Gotprine. I can’t tell you. It varied at different times. 

Mr. Rogers. At the time of his death how much did he own? 

Mr. Gotprine. In 1948? Ican’ttell you. I don’t know. 

Mr. Rogers. How much did he own at the time you bought into 
it originally ? 

Mr, Gotprine. I can’t tell you that either. 

Mr. Rogers. How much did he own halfway between then and the 
time he died ? 

Mr. Gorprine. I don’t know. 

Mr. Rogers. You do not know any time what he owned ? 

: - Gonpring. I don’t know how much he owned and how much 

e had. : 

Mr. Rocers. But you know. he owned some stock in the Boston 
Port Co. ? 
port GotpFiIne. Yes, at different times. Boston Port and also East 

oston. 
ee Do you know whether it was listed in his estate when 
1e died ? 

Mr. Gotprine. No, sir; I donot. I never saw it when it was filed. 
I don’t know. 


Mr. Rogers. Was it put up as collateral for any of this money 
borrowed ? 
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Mr. Gotprinr. He might have had some up in collateral at the time 
of hisdeath. I think he did, if I am not mistaken. 

Mr. Rogers. With your company ? 

Mr. Gorprine. Not with my company. I think he owed money to 
one of the banks in Boston snd! he had some of the stock up as collateral} 
as of the time of his death. 

Mr. Rogers. The books of the Boston Port Co. would present} 
show what had happened with that stock, would it not, Mr. Goldfine? 

Mr. Goxtprine. I think so. 

Mr. Rogers. Could you get those books for us? 

Mr. Gotpring. Could I what? 

Mr. Rogers. Get those books for us, the books of the Boston Port 
Co. Where could we find those books? 

Mr. Gouprine. I can’t tell you. | I will make an effort. 

Mr. Wiiu1aMs. Isn’t this company in receivership, East Boston? 

Mr. Gotprine. No, sir. 

Mr. Wiuu1ams. Mr. Rogers, I am told that the company is out of 
Mr. Goldfine’s control by virtue of the fact that there is now an inde- 
pendent board of directors in there appointed by Judge Wyzansky, 

Mr. Rocers. Do I understand from that, Mr. Williams, that they 
have the books? 

Mr. Wituiams. I am sure they have control of the books, Mr. Rog. 
ers, and therefore, they would be available to the committee through 
them. I think we can furnish you with a list of names of those 
directors. 

Mr. Rogers. Could you furnish us with the amount of stock that 
was owned by Mr. McDonald and Mr. Goldfine? That is what I am 
interested in. 

Now, Mr. Goldfine, why did you borrow this money from Boston 
Port Co.? 

(At this point Mr. Mack and Mr. Flynt withdrew from the hear- 
ing room.) 

Mr. Gotprine. On the notes? 

Mr. Rogers. Yes, sir. 

Mr. Goxtprinr. I borrowed because Mr. McDonald was borrowing. 
T figured I was entitled to do the very same thing. 

Mr. Rogers. Were you using this for your own personal expenses! 

Mr. Goutprine. Pardon? 

Mr. Rogers. Were you using this money for your own personal 
expenses and your own personal money when you bostowed it? 

Mr. Gotprine. No. I put the money in the bank. 

Mr. Rogers. Put it in your own name? 

Mr. Gouprine. Oh, certainly. 

Mr. Rogers. Did Mr. McDonald borrow this money and use it for 
his own personal expenses ? 

ar Gotprtne. I don’t know what he did. I couldn’t tell you 
that. 

Mr. Rocrrs. The only reason you borrowed—— 

Mr. Gotprine. I knew what I did with my money. I did not know 
what he did. 

Mr. Rogers. The only reason you borrowed the money is because 
Mr. McDonald borrowed ? 
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Mr. Gotprine. At the time he wanted a loan from the company I 
told him I would do the very same thing. 

Mr. Rocers. What was the reason ? 

Mr. GotpFineE. No reason at all. He was going to borrow and I 
fioures I was entitled to borrow, too. 

Mr. Rocers. You did not want him to get ahead of you? 

Mr. Goupr1ne. I don’t want to say that. Mr. McDonald was a fine 
man, I had a lot of confidence in him. As long as he was borrow- 
ing, I figured I should do the same thing. 

Mr. Rogers. That way you could stay even and keep your respect 
for him ? 

Mr. Gotprr1ne. I had respect for him at all times. 

Mr. Rocers. Mr. Goldfine, in handling this money that you took 
out by notes did you consider that as personal income to you at the 
time / i 

Mr. Gotprine. It is not income. I borrowed the money. I owed 
theMoney. I gavea note for it. 

Mr. Rocers. I understand that. 

Mr. GotpFrne. And I finally paid it. 

Mr. Rocers. You finally paid the money ? 

Mr. Gotprinr. No. I paid the money owed to the company. 

Mr. Rogers. Was that paid in a settlement ? 

Mr. Gorprine. Well, I wouldn’t want to put it on that basis. I 
would have paid it either way, settlement or no settlement, because 
you will find that one of my companies at this moment is owed by 
the Bostor Port a little bit under $100,000, the Northfield Mills, at 
this moment. 

Mr. Rogers. That is not what I am talking about. I am talking 
about this: You borrowed the money because Mr. McDonald borrowed 
the money. 

Mr. Gotprine. Yes, sir. 

Mr. Rocers. Mr. McDonald was short of money, you said, and he 
needed money all the time. 

Mr. Gouprine. That’s right. 

Mr. Rogers. Actually, what he was doing, Mr. Goldfine, was bor- 
rowing this money and using it for personal expenses the same as if 
it was a salary, was he not ? 

Mr. Gortprine. I can’t tell you that, Mr. Rogers. I don’t know 
what he did with the money. I know what I did with my money. I 
don’t know what he did with his. 

Mr. Rogers. You said he was bankrupt all the time. 

Mr. Gotprrne. I said he was short in money. I said he was al- 
ways short in money. If you go back on the books of the company 
previously you will find he was always in debt to the company at 
different times. When he was able to pay back he paid it back. If 
you go back 10 years before I went into the picture. 

Mr. Rogers. What I cannot understand, Mr. Goldfine, is this: You 
say the man was always short of money and yet, you were willing to 
let him borrow from a company, that you claimed was almost a per- 
sonal company of yours. You did not even know how miuch stock 
he owned in the company. You did not know whether he was solvent 
or insolvent. 
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You did not know anything in the world about him. Yet, as long 
as you were getting an equal amount of company money from this 
7 ay that Mr. McDonald was, you were satisfied. 

r. Ceisaiet I figured at the time he started to borrow I felt that 
Mr. McDonald was solvent. I really thought he was solvent. 

Mr. Rocers. You told Mr. Devine a moment ago that you did not 
know whether he was solvent. 

Mr. Gorprine. At the time he borrowed the money I said he Wag 
notsolvent. If I did, I want to correct myself. 

Mr. Rocers. You said he was always short of money ? 

Mr. Gouprine. Yes, he is not the only one. 

Mr. Rogers. You said at the time of his death you did not know 
whether he was insolvent. 

Mr. Gotprine. At the time of his death I found that the estate was 
not in good shape, practically insolvent. At the time of his death, 
That was in 1948. 

Mr. Rocers. What time was it with relation to the time of his death 
that you paid off his notes to Boston Port Co. ? 

Mr. Gotprine. In my settlement that I made on the stockholders’ 
suit, I was paying $325,000 plus all the lawyers’ fees which amounted 
to 


Mr. Rogers. I am not talking about that. I appreciate that and 
all. All I am interested in ia Mr. McDonald’s part of it. Let us 
confine it to him. How much did he owe the Boston Port Co.? 

Mr. Gotprine. At the time of his death ? 

Mr. Rocers. At the time you paid the notes off ? 

Mr. Wiu1ams. Mr. Chairman, he is trying to answer the question 
but he was cut down by the interrogator before he finished. He 
answered he paid these notes off included in the settlement which was 
made in January 1959. But he was not given an opportunity to com- 
plete his answer. That is why the confusion exists at this moment. 

Mr. Rocers. I have not cut him off at all, Mr. Williams, and I take 
exception to that remark. I have given him every opportunity to 
answer and I will ask him again. 

How much did Mr. McDonald owe at the time you paid the notes 
off, Mr. Goldfine? Is that clear? If it is not, I will be glad to re- 
phrase it. 

Mr. Gotprrnz. I paid the McDonald notes. That is my settlement 
was to pay his notes, Chase notes, the Connor notes, and my own. 

Mr. Rocers. I am talking about Mr. McDonald, Mr. Goldfine. Let 
us not worry about these others. Let us stay with Mr. McDonald. 
How much ? 

Mr. Gotprine. I can’t tell exactly what he owed. 

Mr. Rocers. Would it refresh your memory, did he owe $84,750? 

Mr. Gouprinr. If it is on the books he owed $84,000. 

Mr. Rogers. You paid that off for him ? 

Mr. Gorprine. In my settlement I have to pay all the notes. I 
made one payment already. I paid $125,000 about 7 months ago. I 
have to make another payment, F think, in March of this coming year. 
That is 200—— 

Mr. Rocers. Now 





Mr. Wuuiams. Let him finish the whole story. 
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The CuairMan. Let us proceed in order and one talk at a time. 

Mr. Wiut1ams. Mr. Chairman, I think he has a right to complete 
his answers. ; 

The CuamrMAN. Just a minute. 

Mr. Moss. If the gentleman will yield, the counsel could well ob- 
serve the rules of the committee. 

The CHAIRMAN. Just a minute. 

I said at the outset we are going to conduct this in orderly fashion 
and the Chair will undertake to do that. 

Mr. Goldfine, you may conclude your answer. 

The CuarrMan. Go back, Mr. Reporter, to Mr. Rogers’ question and 
Mr. Goldfine’s response as he was giving it at that time, and read it 
back to him and see if he has further to add. 

Record read.) 
he Cuairman. You paid $200,000? 

Mr. Gotprinz. Mr. Harris, may I answer it my way? Can I do it 
that way, please ? 

The Cuarmman. Surely. 

Mr. Gotprine. My settlement is for $325,000. I have made one 

ent of $125,000 about 6 or 7 months ago. I have to make another 
payment of $75,000 in March. There are more besides that, one more 
of $50,000 and one of $75,000. It makes it $325,000. I was given 
time to pay off the $325,000. I have put = as collateral to the court 
all this stock, the Boston Port and also East Boston. I have also 
agreed that the $90,000-odd that is due to the Northfield Mills, the 
yments have to be paid first before we can claim the $90,000. The 
court has all of the stock, at least the clerk of the court, of the East 
Boston Co. and the Boston Port, whatever the family has. 

The Cuarrman. Does that conclude your answer? 

Mr. Gotprins. In addition to that, I have also settled the Little 
Building. If I am not mistaken I made a payment of approximately 
$60,000. I might be wrong. It might be a few thousand dollars one 
way or another, Mr. Harris. 

e Cuarrman. I think, Mr. Rogers, you were asking him about 
Mr. McDonald’s part. 

Mr. Roeers. Mr. McDonald’s part. It is your testimony, then 
Mr. Goldfine, what you are trying to say is that you are paying off 
all of Mr. McDonald’s indebtedness, but you are paying it off in this 
installment plan you have outlined here and it is included in the 
$300,000-some-odd settlement. 

Mr. Gotprrne. $325,000. 

Mr. Rogers. $325,000 settlement. 

Mr. Gouprine. Plus lawyers’ fees. 

Mr. Rocers. I understand that. That doesn’t have anything to do 
with this. The entire amount that Mr. McDonald owed to the Boston 
Port Co. is included in that $325,000 settlement and you are paying; 
are you not, Mr. Goldfine ? 

. Gotpring. Certainly. 

Mr. Rogers. You did not know how much stock Mr. McDonald had 
and you do not today know how much stock he had and you have made 
no claim whatever against his estate for the amount of money you 
are being required to pay insofar as notes represented by money bor- 
rowed; is that correct ? 
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Mr. Wii1AMs. Mr. Chairman, I am going to advise the witnesg at 
this point not to respond to that question until the record is sum- 
marized accurately, sir. This witness has never said that he did not 
know at those times how much Mr. McDonald had at the time these 
loans were made. 

The Cuarrman. Mr. Williams, you may advise Mr. Goldfine what- 
ever you desire. Mr. Goldfine will answer the questions. 

Mr. Wriu1aMs. I have so advised him. If that amendment js 
accepted, I think it is an appropriate and proper question. But it was 
a misstatement of what the testimony has been up to now. Now you 
can answer. 

Mr. Rocrers. Let us get it straight. Is it your testimony, Mr. Gold- 
fine, that you did not know how much stock Mr. McDonald owned 
at any of these times that I asked you about? 

At the time you bought into the Boston Port Co., at the time Mr, 
McDonald died, and half-way between there, any time half-way or 
any part between there, you didn’t know how much stock Mr. Me. 
Donald owned. 

Mr. Wriu1aMs. Let me advise you. 

Mr. Rogers. Let him answer the question. This thing has been 
brought out and I want to get it straight. 

Mr. Moss. Mr. Chairman, I am going to make a point of order that 
at this point the witness has not sought the advice of counsel. 

(The witness conferred with his counsel.) 

Mr. Moss. There is a great difference. 

The Cuamman. Do you understand, Mr. Goldfine, what the ques- 
tion is? 

Mr. Gorprtne. Yes. I did not know exactly how much stock Mr, 
McDonald had when he bought into the company. I knew he wasa 
stockholder. I didn’t know the exact amount. I might have known 
at that time. I certainly don’t know now. If I did know then I 
wouldn’t now now. That was in 1941 or 1942. 

Mr. Rocers. Mr. Goldfine, if the Chair would permit me, was it 
your testimony a minute ago that you do not now know how much 
stock he owned ? 

Mr. Gotprrne. I wouldn’t say I never did. Probably at different 
times I had an idea what he owned. I don’t know now what I knew 
in 1941 or 1942. How can I remember what happened in 1941 or 
1942 at the time I bought into the company ? 

Mr. Rocers. You remember that there were about 200 minority 
stockholders, and you remember some of the people that you bought 
stock from in 1941 or 1942 whenever you got into this company. It 
seems to me that there has been some conflict in the thinking here 
about what you testified to a minute ago and what you are testifying 
to now. 

Mr. Wuaiams. Mr. Chairman, I don’t think the witness should be 
castigated for having conflicting testimony. 

The Cuatmrman. The witness is not being castigated. Mr. Rogers 
has stated a fact. 

Mr. Wru1aMs. There has been another misstatement of the record, 

The Cuarrman. I am going to insist that you comply with the 
rules, too. You came here to advise as counsel, Mr. Williams. 
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Mr. Witx1ams. Then I would like an opportunity to advise him 
now, sir, that there is no testimony in the record that there were only 
900 shares of stock in minority stockholders’ hands. The testimony was 
that there were some 200 minority stockholders. That is why the con- 
fusion exists here because the record is being misstated. 

The CuarrMan. The Chair is going to have to again respectfully 
suggest that if there is a question which is not understood, Mr. Gold- 
fine will ask for it to be clarified. I hope we can get along without 
this continued confusion. 

Mr. Rocers. Mr. Goldfine, you did say that you remembered that 
there were approximately 200 outstanding stockholders that consti- 
tuted the minority stockholders. 

Mr. Gotprtnr. You asked me a question, as I understood it, Mr. 
Rogers, probably I am wrong, how many stockholders do I think is 
now in the minority—how many stockholders. I said there are ap- 
proximately 150 or 200 stockholders who have the minority stock in 
the company at the present time. That is my opinion. I might be 
wrong. That is just my opinion. 

Mr. Rocers. I understood you to say approximately 200 minority 
stockholders in the company. 

Mr. Gouprine. I don’t know. We can find out from the records 
exactly. 

Mr. Rocrrs. I know we can find out from the records. I want to 
find out what you know. That is what we are interested in. 

Mr. Gotprine. I can’t give you an exact answer. I don’t want to 
make a misstatement. 

Mr. Rocers. All in the world I want is an honest answer to the 
question. Let us get back to McDonald. That is the one I am inter- 
ested in. If we can clear up one of these I will be satisfied. 

Mr. Gorprine. Thank you. 

Mr. Rocers. Did you say that you did not know at any time how 
much stock Mr. McDonald owned, or did you say you do not know 
now how much stock he owned at any time? 

Mr. Gotprine. If I made that statement, I probably did, Mr. Rog- 
ers; I wouldn’t say that at the time I went into the company I did not 
have an idea how much stock Mr. McDonald owned. I wouldn’t say 
that. I really don’t know. I can’t remember what I knew in 1941 or 
1942 at the time I went in to buy stock in the company. 

Mr. Rocrrs. You can remember now, Mr. Goldfine, according to 
a own testimony, that at the time you took this $20,000 and that 

r. McDonald took the $20,000 that you and Mr. McDonald owned 
et 80 percent of the stock and that you considered it 
almost a privately owned company. 

Mr. Gotprtne. At the time we took the loan there I figured, in my 
opinion—I might be wrong; that is the best of my opinion—that we 
owned between 75 and 80 percent of the company. 

Mr. Rocers. That is your best opinion. 

Mr. Gotprtnr. That is my best opinion. What proportion they 
owned at that time I don’t know. I can’t tell exactly. The propor- 
tion I don’t know, Mr. Rogers. 

Mr. Rocers. Approximately how much did you own personally in 
Bernard Goldfine’s name? 

Mr. Gotprine. Myself and the family ? 
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Mr. Rogers. Yes. 

Mr. Gotprine. At the time of his death? 

Mr. Rogers. Yes; that is allright. I will take thattime. 

Mr. Gorprinz. I couldn’t tell exactly. I don’t know. At the time 
of his death ? 

Mr. Rocers. You are considering the 7,600 shares—or approxi- 
mately 7,600 shares—owned by the East Boston Co. as owned by yoy 
and your family? 

Mr. Goxprine. I consider that we own by proportion. In othep 
words, that stock is owned by the East Boston Co. 

Mr. Roesrs. Yes. 

Mr. Gotprine. There is approximately about 140,000 or 150,000 
shares, I think, in the East Boston Co. 

Mr. Rocers. And you and your family own about 111,000 shares} 

Mr. Gotprine. At the present time, about 111,000. This is in 1959, 

Mr. Roezrs. You are talking about the amount that you controlled 
in the Boston Port Co.; you are including in that stock such pro. 
portionate amount of the stock owned by the East Boston Co, as 
would be represented by the amount of stock you own in the Kast 
Boston Co., are you not, a Goldfine ? 

Mr. Gotprinz. Would you please asked me that question again, 
Mr. Rogers? 

Mr. Rocers. Yes, sir; I will. When you are referring to the amount 
of stock controlled by you and your family in the Boston Port Co, 
do you include in that estimate the amount of stock owned by the 
East Boston Co. ? 

Mr. Gouprine. Yes; I am including our proportion. If we have 
111,000 shares, then we would own 111,000 of 150,000 of the Boston 
Port. The other 40,000 that is outstanding, or 35,000—they would 
own the rest of the Boston Port. 

Mr. Rocers. Yes; I understand. 

Mr. Goldfine, don’t you see what I mean. I appreciate your answer, 
The other 7,500 or 7,400 shares that was outstanding in the Boston 
Port Co., who owned those ? 

Mr. Goutprine. At the present moment we own—the family owns, I 
think, a little over 5,000 shares. I think I am right. I am not posi- 
tive. I can give it to you exactly if you will give me a chance. 

Mr. Rocrrs. So there was not but 2,400 shares outstanding at that 
time? 

Mr. Gotprine. At this moment there is a little over 2,000 shares out- 
standing elsewhere. 

Mr. Rogers. I am talking about at the time of Mr. McDonald's death. 
Is that the situation that existed at the time of his death? 

Mr. Gouprine. Oh, there has been quite a change since his death. 

Mr. Rocers. How much did you control in that remaining 7,400 at 
the time of Mr. McDonald’s death in 1948? 

Mr. Gotprtne. I can’t recall what I owned in 1948, exactly. I 
ean’t tell you this moment. I would be yery glad to look it up and let 
you know. 

Mr. Rocrrs. Have you bought very much since then? 

Mr. Gotprtne. I have acquired stock since McDonald’s death; yes, 
sir. 

Mr. Rogers. Who did you acquire that from? 
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Mr. Goprinz. I acquired some that I got through the Pilgrim 
Trust Co. Somebody had a hundred shares. I don’t know exactly, 
put I acquired quite a few hundred shares since McDonald’s death in 
Boston Port. 

Mr. Rogers. Do you remember anyone except the one you named? 

Mr. Gotprine. | will be glad to give it to you exactly after I look 
at my records. 

Mr. Rocers. I would very much like to have it. 

Mr. Gotprinz. I surely would. 

Mr. Rogers. You paid off all of this indebtedness, including Mc- 
Donald’s notes. None of McDonald’s indebtedness was paid to the 
Boston Port Co. ? 

Mr. Gotprinz. Pardon? 

Mr. Rogers. Mr. McDonald’s indebtedness as it accumulated, none 
was ever paid, was it? 

Mr. GotpFine. Not—— 

Mr. Roczrs. By Mr. McDonald, I am talking about. 

Mr. Gouprinz. You mean after his death¢ No, sir; nothing. 

Mr. Rogers. I mean before his death or after his death by his estate. 

Mr. Gotprine. I don’t think so, Mr. Rogers. 

Mr. Rogers. These other peo fe that owed the money that you are 
paying off in the $325,000 settlement—those were people that were 
connected with the Boston Port Co.; were they not? 

Mr. Gotpring. No, sir. I wouldn’t say they were connected. They 
had their quarters in the office of the Boston Port. You are talking 
about Chase Bros. and Connors ? 

Mr. Rocsrs. Yes. 

Mr. Gotpring. They were real-estate brokers. 

Mr. Rogers. Mr. Goldfine, I am talking about the ones in your 
$325,000 settlement. I don’t know who they are. You know that. 

Mr. Gouprine. Yes, sir; that is Chase Bros.—whatever they owed; 
what ever McDonald did with them. Also Connors is included in 
the $325,000. McDonald, the Case Bros., and McDonald and Gold- 
fine—whatever, myself, I owed. 

Mr. Rocrrs. Those people borrowed money from the Boston Post 
Co. and did not repay it. 

Mr. Gotprinz. The only time—I would like to tell that the way I 
would like to explain it so there will be no misunderstanding. I 
never knew about the Chase Bros. loan or the Connors until after 
McDonald’s death. You have to get that right. 

y Ae Rogers. I understand. Was that before the Chase Bros. 
eath ¢ 

Mr. Gouprine. Mr. McDonald would have mentioned the Chase 
Bros. lending money and I would have agreed to it. 

Mr. Rogers. You say you would have agreed to it ? 

Mr. Gotprine. No; I don’t think I would. 

Mr. Rogers. Did you find out about it before the Chase Bros. death? 

Mr. Gotprine. No; I learned after McDonald’s death. 

Mr. Rogers. No; before the Chase brothers died. They owed 
money. 

Mr. Gotprine. Certainly after McDonald’s death I knew they owed 
money. 

Mr. Rogers. And Mr. Connors? Heis still alive? 





5838 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Gotprrne. Yes, sir. 

Mr. Rocrrs. This money that you paid off for him—— 

Mr. Gotprtne. For Connors and Chase brothers. 

Mr. Rocers. Was that money included in the $325,000 settlement? 

Mr. Gouprrne. Yes, sir. 

Mr. Rocers. Did you make a claim against the Chase brothers 
estates or either of them for the amount of money they owed? 

Mr. Gortprrne. I made no claim. It would be useless. They had 
nothing. 

Mr. Rogers. I did not ask you if it would be useless. Mr. Gold. 
fine, just answer the questions and we will get along faster. I dont 
know why you did it or didn’t. All I want to know is did you or 
didn’t you. You have not made any claim against them or their 
estates, have you? 

Mr. Gotprine. They were uncollectible because they had nothing, 

Mr. Rocers. Did you made the claim against them ? 

Mr. Gotprine. A legal claim; no, I did not. 

Mr. Rogers. You did not file a claim with their estate or their 
executrix or administrator or anybody else? 

Mr. Gotprrne. I did not file; no, sir. 

Mr. Rocers. What arrangements did you make with Mr. Connors to 
pay his part of the indebtedness? 

Mr. Gotprine. I have made no claim because Mr. Connors, what- 
ever he did, he had his deal with Mr. McDonald, and on what: basis, 
I couldn't tell you. 

Mr. Rogers. He borrowed money from the Boston Port Co, 

Mr. Gotprine. Yes, but he doesn’t have it. 

Mr. Rogers. I understand. He borrowed the money. 

Mr. Gotprine. Right. 

Mr. Rocers. He did not pay it back? 

Mr. Gotprine. Right. 

Mr. Rocers. When the settlement came you had to pay off those 
notes ? 

Mr. Gotprine. In my settlement I have paid off those notes. Ihave 
agreed to pay them all. I have not paid them in full but I agreed to. 

Mr. Rocers. You are going to, are you not? 

Mr. Gotprine. There is no question about it. 

Mr. Rogers. I understand. Have you made any arrangements 
pee Mr. Connors to pay you what amount of money you had to pay 

or him ? 

Mr. Gotpr1ne. No, sir; I have not because he has not got it. The 
man is penniless. 

Mr. Rogers. I did not ask you whether he had it or not. Did you 
make any arrangements with him or are you making any arrange 
ments with him to pay it? 

Mr. Gotprtnz. I have made no arrangements. Asa matter of fact, 
T have not seen Connors for probably—I don’t think I have seen him 
for the last 2 years. 

Mr. Rocers. I thought you had lunch with him yesterday. Who 
was that you had lunch with yesterday? Didn’t you say you had 
lunch with somebody yesterday? Mr. Connors? Didn’t I under- 
stand that ? 

Mr. Devine. I said he was alive as of yesterday. 
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Mr. Rocers. Alive as of yesterday ? 

Mr. Gouprtne. I said he was alive as of yesterday as far as I knew. 
I didn’t have lunch with him. 

Mr. Rocrers. You say you have not seen him for 2 years? 

Mr. Gouprine. I did not see him for the past year and a half or two. 

Mr. Rogers. All of these debts you have settled you have not made 
any arrangements with them, you have not discussed about paying 
you back or make any arrangements? 

Mr. Gotprrne. Chase Bros, I did, I told you. 

Mr. Rocers. I understand that. They left some personal repre- 
sentatives, did they not? 

Mr. Gotprrne. As far as I know, all they left is debts. You can’t 
collect from people who leave debts and no assets. How can ‘you 
collect money from somebody who has no assets? 

Mr. Rocers. Have you made any inquiry whether an estate was set 
up for either of them? 

Mr. Gotprine. For Chase? 

Mr. Rocrrs. Yes. 

Mr. Gorprtne. I did not. 

Mr. Rocers. You made no inquiry at all? 

Mr. Gotprine. None whatsoever. It was not necessary. 

Mr. Rocers. You don’t know whether they have an estate, do you, 
Mr. Goldfine ? 

Mr. Gotprine. All I know is that they had nothing and they have 
left nothing, the little I gathered behind lines. There was no sense 
of even paying money for legal fees to collect something that you 
know you can’t get ? 

Mr. Rocers. Where did they die? 

Mr. Gotprrnr. Where? 

Mr. Rocers. Yes. 

Mr. Gotprine. I couldn’t tell you where they died. Boston. They 
live in Boston. 

Mr. Rocers. Did they leave a will? 

Mr. Gotprrne. I don’t know whether they did or not. 

Mr. Rocers. You assume they haven’t got anything? 

Mr. Gotprine. No. When I learned that they owed money to the 
Boston Port Co. after McDonald’s death, I was very much surprised. 
I not only would not have lent them $30,000, I would not have lent 
them $1,000 because they had nothing when they were up there. It 
was something that was done with Mr. McDonald when he was alive 
unbeknown to me. 

Mr. Rocers. But you have paid off the loans and made no request 
for repayment ? 

Mr. Gotprine. I paid off because I have to pay them off. There 
was a lawsuit pending. 

Mr. Rocers. Mr. Goldfine, could it have been possible that these 
notes were not really the Chase brothers ? 

Mr. Gotprine. Pardon? 

Mr. Rogers. Could it have been possible that these notes were not 
really the Chase brothers’ notes and that they did not get money from 
the Boston Port Development Co. themselves. 
en Gotprinz. I couldn’t tell you that at all. I knew nothing about 
at. 
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Mr. Rogers. Did you understand that they testified before the SEC 
that they never did borrow any money from the Boston Port De. 
velopment Co. ? ] 

r. Gotprrins. I don’t know what they testified to. I don’t know 
that at all. Ts 

Mr. Rogers. You have not made much of an inquiry about thi 
have you, except to just, pay off these notes that were presented ip 
that settlement ? 

Mr. Gotprine. I didn’t say that. I told you that I learned, Mr, 
Rogers, after Mr. McDonald’s death, that the Chase brothers owed 
a certain amount of money. 

Mr. Rogers. How much did they owe? 

Mr, Gouprine. Whatever is on the books. 

Mr. Roczrs. Did you not testify a little bit ago that every tims 
Mr. McDonald had anything of importance he would get with you and 
talk to you about it? 

Mr. Gouprine. Well, he should have. I presume that was a matter 
between him and the Chase brothers. If he had talked to me he might 
not have given the money. I might not have agreed. I can’t tell you, 

ae Rogers. This is one important matter he didn’t talk to you 
about ¢ 

Mr. Goupringe. I won’t say that. There might have been a 
many other matters he did not talk to me about. I had a lot of faith 
in Mr. McDonald. 

Mr. Rogers. Did he talk to you about Mr. Connors? 

Mr. Goupring. No, sir. 

Mr. Rogers. When did you find out about Mr. Connors ? 

Mr. Goutprinz. After McDonald’s death. 

Mr. Rogers. Did you talk to Mr. Connors about owing the money! 

Mr. Gouprine. I don’t think I did. I don’t think so. i can’t recall, 

Mr. Rogers. Mr. Goldfine, 1 don’t want to belabor this, but do you 
mean to tell this committee that you have never even asked Mr. Con- 
nors to pay off a note that is on the corporation’s books that you didn’t 
find out about until after Mr. McDonald’s death and that you indicate 
you would not have approved if it had been submitted to you before 
Mr. McDonald’s death, that you have never even asked Mr. Connors 
about it,-and yet you haye gone m and paid the thing off lock, stock, 
and barrel? 

Mr. Gotprine. I would not have approved any money lending to 
Mr. Connors or the Chase brothers because they had nothing to back 
it up. 

r. Rogers. You said you wouldn’t have. 

Mr. Gouprine. If I had known at the time the loan was being made, 
certainly 1 would not have approved. 

Mr. Rogers. Yet after you found out that the loan was made you 
made no effort to collect from them and didn’t even ask about it, 

Mr. Gotprine. I made no effort because I figured it was uncol- 
lectible because they had nothing. 

Mr. Rogers. How did you know they had nothing? 

Mr. Gotprine. All I know is that they were Sodnent They had 
quarters in the Boston Port there. I know that they had nothing. I 
can’t tell you how I know. I know they were uncollectible. 

Mr. Rogers. But you did not ask them for it? 
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Mr. Gorprine. No, sir; I did not. 

Mr. Rocers. That is all, Mr, Chairman. 

The CHamrMANn. Mr, . : 

Mr. Moss. Mr. Goldfine, I would just like to get some clarification 
of some of these transactions. 

Mr. Gotprine. Yes. 

Mr. Moss. As I recall the first transaction was the payment of 
$90,000 to you and to Mr. McDonald for services rendered. 

Mr. Gotprine. Yes. ved: 

Mr. Moss. I believe that the record in the public hearings indicates 
that the nature of the services were commissions. I have never been 
able to understand completely the nature of these commissions. I re- 
call that you related them somehow to a condemnation by the State 
and the Federal Government of certain real estate owned by Boston 
Port Development Co. 

Am I correct on that ? 

Mr. Gotpr1ne. Not the Federal, the State. The one I am referring 
to, the State. 

Mr. Moss. The condemnation by the State ? 

Mr. Gotprine. Yes, Mr. Moss. 

Mr. Moss. Of property owned by the corporation ? 

Mr. Gotprine. Property owned by the Boston Port. 

Mr. Moss. What, den was the nature of the services which pro- 
duced the $40,000 commission ? 

Mr. Gotprine. Well, I will tell you what the nature was, if you 
want to know. They start off with $400,000 and some-odd and I 

that was unreasonable. I think they took approximately 10 
million feet—either 9 or 10 milion feet, and I don’t know —— 
and I red that was not a fair settlement. We had also made 

isals, had experts, and they appraised it on much more than what 
the State appraised it. tg 

Mr. Moss. Did you accomplish the sale by negotiation or was the 
matter taken into the courts and the final figure fixed by the court ? 

Mr. Gotprinz. No, we would have gone to the court if we had 
gotten the $700,000 but we did not go to court on that. 

(At this point Mr. Springer entered the hearing room.) 

Mr. Moss. The initial offer was appresumetaly $400,000 ? 

Mr. Gotpring. Between $425,000 and $450,000. 

Mr, Moss. And you had independant appraisals made of the 


rty ? 
Mur, a At that time; yes, sir. 
Mr. Moss. Who engaged the appraisers? 
Mr. Gotprine. Mr. McDonald. 
Mr. Moss. Who paid for the appraisals $ 
Mr. Gotprinz. I would say the Boston Port. 
Mr. Moss. The Boston Port then paid for the appraisals by the 


a, Yes. 


Mr. Moss. The appraiser’s report then indicated that a figure nearer 
$700,000 would be fairer ? | 
rt. Gorprine. No. -Their figures were even more than that. 
Mr. Moss. What were they ? 
Mr. Gotprine. They were nearer $850,000 or $900,000. 
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Mr. Moss. $850,000 or $900,000 ? 

Mr. Gotprine. Over $800,00, that is correct. 

(At this point Mr. Devine left the hearing room.) 

Mr. Moss. Mr. McDonald was president of the corporation? 

Mr. Gotprine. That is right. 

Mr. Moss. So attempting to get for the asset which was to be con. 
demned the real market price, he was exercising only normal pry. 
dence as an officer of the corporation, wasn’t he? 

Mr. Gotprine. Would you please say that again ? 

Mr. Moss. He attempted to get the true market value of the land 
which was being condemned. Mr. McDonald was only exercig; 
reasonable prudence or diligence as an officer of the corporation? 

Mr. Gotprtne. I would say that is correct. 

Mr. Moss. The corporation paid then for the appraising? 

Mr. Gotprtne. The corporation paid the appraisers. 

Mr. Moss. They paid for the appraisal because the appraisers do the 
appraising ¢ 

Mr. Gotprtne. Yes. 

Mr. Moss. That is the testimony. Let us take it just a step further. 
Were you a director of the corporation ? 

Mr. GoupFine. No, sir. 

Mr. Moss. Were you an officer of any type? 

Mr. Gorprine. Of the Boston Port or East Boston ? 

Mr. Moss. Yes. 

Mr. Gotprtne. No, sir. 

Mr. Moss. Did you enter into any agreement with the corporation 
to undertake to secure for them a higher price for the property! 

Mr. Gotprrne. No, sir; I did not. 

Mr. Moss. You did not. You discussed with Mr. McDonald the in- 
adequacy of the first. offering and it was agreed that the corporation 
would then seek better advice? 

Mr. Gotpring. Would you please say that again ? 

Mr. Moss. You discussed with Mr. McDonald the inadequacies of 
the first offering ? 

Mr. Gotprine. That is right. 

Mr. Moss. And it was agreed, then, that you would seek better ad- 
vice. ; You would try to get the real value of this corporate-owned 
asset ¢ 

Mr. Gotprine. Get all we can, certainly. All we are entitled to. 

Mr. Moss. On the basis of that, you and Mr. McDonald sat down 
and voted yourselves a fee of $40,000 ? 

Mr. Gouprinz. We both agreed between us that $20,000 each would 
be fair compensation for the work we had put in. 

Mr. Moss. Was there in existence at that time a board of directors of 
Boston Port Development Corp. ? 

Mr. Gotprrne. I think there was. 

Mr. Moss. Did you know any of the directors? 

Mr. Goorin. I think I did. Icouldn’t tell exactly. 

Mr. Moss. Was Mr. McDonald a director ? 

Mr. Gortprine. Yes. He was president of the company. 


Mr. Moss. He was the chief executive officer. Was Miss Paperman 


a director ? 
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Mr. Gorprinz. Miss Paperman was treasurer. I don’t know whether 
she was a director or not. She is right here now and she can answer. 

Mr. Moss. For clarification, I would like to ask permission to ask of 
Miss Paperman w hether she was. 

Mr. Gotprine. She was; yes. La 

Mr. Moss. That is two directors. When did Miss Paperman become 
a director op 

Mr. Gouprrne. I think in 1942 when she became treasurer of the 

any. 
oy r. oie Was she with you prior to becoming a director ? 

Mr. Gotprine. Yes. 

Mr. Moss. Did you propose that she become a director? 

Mr. Gotprine. I suggested to Mr. McDonald when she became 
treasurer she should become a director, and he agreed. She was per- 
fectly satisfactory. ae 

Mr. Moss. Did Miss Paperman sit in on the meeting where it was 
agreed between you, a stockholder but not an officer, having no con- 
tract or agreement, that you would be paid $20,000—so would Mr. 
McDonald—for thinking or advising the corporation that it should 
do what any prudent corporation would do. 

Mr. Gotprine. Pardon. Would you please tell me again, Mr. 
Moss? ’ 

Mr. Moss. Did Miss Paperman sit in on the meeting where you in 
consultation with Mr. McDonald agreed that the corporation would 
pay you and Mr. McDonald $40,000 for doing or advising the corpo- 
ration to do what any corporation prudently managed would do 
anyway ? 

Mr. Gotprinr. I can’t recall. I don’t remember that. 

Mr. Moss. You can’t recall ? 

Mr. Gotprine. I can’t recall Miss Paperman sitting in. 

Mr. Moss. You can’t say whether or not she was there? 

Mr. Gotprine. I cannot say that; no, Mr. Moss. 

Mr. Moss. At this point, let us go back very slowly. Did you 
have any idea as to how much stock you owned, and I am not asking 
for X number of shares, but percentagewise. 

Mr. Gotprine. No. 

Mr. Moss. Did you regard yourself as a majority stockholder? 

Mr. Gotprrne. At the time the settlement was made; yes. The 
stock that we had, plus what McDonald had at that time, or his family, 
that we had the majority stock in the company. 

Mr. Moss. Stock that Goldfine and his family had ? 

Mr. Gotprrnr. And also McDonald. 

Mr. Moss. No. I was talking only of the stock held by Goldfine 
and his family. 

Mr, Gotprinr. You mean in 1948? 

Mr. Moss. At this point were you a majority stockholder? 

Mr. Gotprtnr. What? 

Mr. Moss. At this point were you the majority stockholder? 

Mr. Gotprine. I can’t tell you that, I don’t know. At 1948, I can’t 
tell at No, 1947 or 1946. 

Mr. Moss. This was prior to 1948 because McDonald was still alive. 





5844 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Gorprine. The settlement was in 1946 and we got the money 
in 1947, if I am not mistaken. 

Mr. Moss. You were very clearly aware that you and Mr. MceDonalq 
together controlled ? 

r. Gotprrne. Yes. At that time I would say definitely we hag 
more than 50 percent. 

Mr. Moss. Had the two of you discussed this to establish the fact? 

Mr. Gotprine. Pardon? 

Mr. Moss. Had the two of you discussed the matter of your hold. 
ings in order to arrive at the determination that together you held 
control ? 

Mr. Gouprtnz. I think we did at different times. I think we diq 
at different times. 

Mr. Moss. Let us go on to the matter of the period following the 
death of Mr. McDonald. That was 1947 or 1948? 

Mr. Goxtprine. No. He died in August 1948. 

Mr. Moss. Who succeeded him as the executive officer of the com- 

any ? 

‘ Mr. Gotprine. I agreed that Mr. Scudder, his son-in-law, would 
take his place. 

Mr. Moss. This was the determination entirely on your own! 

Mr. Gotprine. Why, yes, I would say on my own. 

Mr. Moss. Mr. Scudder would take over as president ? 

Mr. Gouprine. No. I don’t think he was president. 

Mr. Moss. What titledid hehave? Manager? 

Mr. Goxprine. He was a director, if I am not mistaken. 

Mr. Moss. What? 

Mr. Gouprrnn. I think he was a director, Mr. Moss, if I am not 
mistaken. Mr. Scudder was the director. 

Mr. Moss. Who was the executive officer? The company had to 
have some sort of executive head, did it not ? 

Mr. Goxtprine. Scudder, I would say, and of course Miss Paperman 
was the treasurer of the company. Miss Paperman was the treasurer 
of the company and Mr, Scudder was the executive. 

Mr. Moss. Was he a director and member of the board of directors! 

Mr. Gotprine. He was a director. I don’t remember whether he 
was an officer. 

Mr. Moss. Was he a director when Mr. McDonald was alive? 

Mr. Goxprtne. I believe he was during Mr. McDonald’s regime. 

Mr. Moss. At the time Mr. McDonald was alive you knew three 
directors, Mr. Scudder, Miss Paperman, and Mr. McDonald. 

Mr. Gouprine. Sure. I think I knew the others but I don’t re- 
member who they were. 

Mr. Moss. But in your conversations with Mr. McDonald over the 
payment of the commission you discussed it with him and not with 
the others? 

Mr. Gotprine. I discussed it with Mr. McDonald and myself. 

Mr. Moss. On the loans, Mr. McDonald said to you, “I am going 
to start taking some money out”? 

Mr. Goiprinz. I would like to borrow money from the company. 

Mr. Moss. You said that is fine, if I could do the same. 
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Mr. Gouprine. I didn’t say it was fine. No, we had quite a dis- 
cussion. He told me that he needed it very bad, he was tied up and 
] finally agreed to it. ope 

Mr. Moss. Do you regard this as in any way an orthodox procedure? 

Mr. Gotprinr. Well, what do you mean by that, Mr. Moss? 

Mr. Moss. Do you regard it as a custom, as an appropriate arrange- 
fient whereby the president of the company and a stockholder get 
together and agree that they will both start borrowing on a 50-50 

is? 

. Gouprine. At that time I did. I thought that there was no 
harm as long as he needed the money. At that time I personally 
figured Mr. McDonald was solvent. I had known him for a good 
many years. He told me he needed the money. Certain obligations 
hehad to meet. So I agreed to it. 

Mr. Moss. What was the nature of the business of Boston Port 
Development Co. ? 

Mr. Gotprrne. What was the nature? 

Mr. Moss. Yes. 

Mr. Gotprine. They owned land in East Boston. 

Mr. Moss. Were they in the business of lending money, unsecured ? 

Mr. Gotprine. No, sir. Not to my knowledge. 

Mr. Mos:. They were not? 

Mr. Gotprine. No, sir; Mr. Moss. 

Mr. Moss. Yet there were substantial sums here loaned out on 
open account and notes, a total of $102,000 to Mr. McDonald? 

Mr. Gotprine. How much to him? 

Mr. Moss. $102,661.19, and to Mr. Goldfine a total of $110,734.47 
on notes and open accounts. 

Mr. Gotprinr. Mine was $104,000, wasn’t it, Mr. Moss? Am I 
correct # 

Mr. Moss. I am working here from figures which are extracted. 

These are the figures. I will not attest to their ultimate accuracy. 

They do come from the 10—K report for 1958. They show $110,000 
in this following breakdown: Notes from 45 to 48, $79,750. Open 
account, $30,984.47, for a total of $110,734.47. For a matter of 
$6,000 when we are up here in these types of transactions I won’t 
hold you to it. 

Mr. Gotprine. No, if the records show it you might be right and 
I might be wrong. 

Mr. Moss. It would be rather immaterial ? 

Mr. Gotprrne. You might be right. I Wouldn’t say you are 
wrong. 

Mr. Moss. But at no point in the continuing making of these notes, 
either by you or Mr. McDonald, did you ever consult with any other 
director of the company ? 

Mr. Gouprtnr. I don’t think I did personally. I don’t know 
whether Mr. McDonald did but I don’t think I did. Not to my 
ae I didn’t think it was necessary, to be frank with you. 

Mr. Moss. That, Mr. Goldfine, to me is one of the most puzzlin 
contradictions I find in your testimony, because you have impre 
me throughout the hearings last year and this year as an exceedingly 
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prudent and careful individual, and this lack of interest, 
constitutes to me an amazing contradiction. 

Now, after Mr. McDonald died, you learned of these other notes 
which have been discussed by Mr. Rogers. One, however, was not 
discussed, the Scudder note or notes, covering the period from 1959 
to 1957, when he was acting executive head of the company with your 
complete approval and sanction, and they total $39,900, and you are 
now required under the agreement made in court to reimburse fully 
for those notes, $39,900. 

Mr. Gotprine. You mean the Scudder notes? 

Mr. Moss. Yes. 

Mr. Gotprrixe. I don’t know whether that is included in my settle. 
ment. 

Mr. Moss. Yes. It is in the total of $325,000. 

Mr. Goxprtne. If it is there, it is there. I didn’t know it. I didn’t 
even know that was included. 

Mr. Moss. Do you have an arrangement with Mr. Scudder for any 
reimbursement ? 

Mr. Gorprrne. Pardon? 

Mr. Moss. Have you any arrangement with Mr. Scudder for reim- 
bursement ? 

Mr. Gouprine. If I was operating the company now, it is not in my 
hands any more until the loans are paid, I would feel that the com- 
pany owed Mr. Scudder a lot more than what he owed the company 
because his services were worth more than $100,000. 

The Cuatrman. That is not what he asked. He asked you, had 
you made any arrangements with Mr. Scudder? Have you or have 
you not? 

Mr. Gorprtne. To do what? 

Mr. Moss. To pay you or reimburse you for these notes. 

Mr. Gotprtne. No, sir. I have not. 

Mr. Moss. In other words, you feel a personal obligation, because 
you indicated this would have occurred whether or not this would have 
been a court order, that you would have taken steps to reimburse, 

Mr. Gouprine. Definitely. 

(At this point Mr. Flynt entered the hearing room and Mr. Devine 
and Mr. Springer left the hearing room.) 

Mr. Moss. You feel you are morally obligated for all of these 
notes ¢ 

Mr. Gotprine. For the notes Mr. Scudder gave to the company. I 
do feel I feel I am morally obligated and if I have the means I intend 
to straighten out with Mr. Scudder at some future date. 

Mr. Moss. The period covered here by the notes of Mr. Scudder rep- 
resents the period that we have established of your effective control 
of the company, where you agreed upon Mr. Scudder serving as the 
executive head. You had knowledge that these notes were being 
drawn ? 

Mr. Gotprinr. Definitely. Miss Paperman drew them. 

Mr. Moss. Why, then, was this device used rather than the payment 
for the services concurrent with the performance of those services! 

Mr. Gouprinr. I will tell you, Mr. Moss, my best answer to that 
would be, after McDonald’s death you will find that the company was 


as I say, 
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yery inactive. There was a very little done, as you will find in going 
to the books of the company. I didn’t really know exactly what Mr. 
Scudder really would do for the company or how he would add to the 
company in addition to being executive head, as you say. So therefore 
we couldn’t come to some arrangement as to how much he should get 
a week. I didn’t know. It all depends. I made this arrangement with 


Mr. Moss. This is another of the great contradictions. 

Mr. Gotprtne. Pardon? What did you say? 

Mr. Moss. This is another of the great contradictions. 

Mr. Gotprine. Is it? 

Mr. Moss. Which confronts me as I try to understand the situation. 
Here is a man who was your choice. 

Mr. Gotprine. He is what? 

Mr. Moss. Here isa man. Mr. Scudder, who was your choice. 

Mr; Gotprtne. Yes, sir. 

Mr. Moss. To act at least as the executive head of the company. 

Mr. Gotpr1ne. Yes, sir. 

Mr. Moss. And you felt that he was a competent man, obviously. 

Mr. Gotprine. Yes, sir. 

Mr. Moss. So you agreed that rather than paying him, as far as 
the record would go he would pay you. 

Mr. Gorprine. No; he was not paying meat all. 

Mr. Moss. He was giving the company a note every week, a note 
covering what he was drawing out assalary. He was paying. He was 
not getting anything. He was paying you either in service or by the 
notes he was executing, wasn’t he ? 

Mr. Gotprine. The way you put it, I guess you are right. But 
that is not the way I felt personally. If you want to know how I 
felt, it all depends what he could do for the company. How much 
he would add and what he would do for the company. I figured un- 
til such time as we could come to a definite conclusion, I knew $100 
a week was inadequate and not what he was entitled to get. Until 
such time as I could make the proper arrangement with him I thought 
it would be okay for him to draw $100 a week and give a note for it 
and then when we settled as to what he is entitled to his services 
he would then take up those notes and get the balance. 

Mr. Moss. Were they interest bearing? 

Mr. Gotprine. I don’t think they were. I don’t think they were. 

Mr. Moss. I am not a lawyer. I am not familiar with the laws of 
the State of Massachusetts on these matters. But I have some pretty 
good ideas what would happen in my State. 

Mr. Gotprine. Pardon ? 

Mr. Moss. I can’t speak what would happen under the laws of the 
State of Massachusetts on these matters, where the executive head 
without any sanction of the board of directors arranging such a prac- 
tice, extending over a period of almost 4 years. You think it is good 
business # 

Mr. Gotprine. Now that you put it, I don’t think it is good 
business. 

Mr. Moss. Do you think the fact that this occurred afforded the 
protection which even the least of the minority stockholders was 
entitled to have. Any of this procedure. This procedure of a wide- 
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spread practice of using loans as a means of reimbursing for some 
thing, I don’t know what, or postponing settlement of some. issue tp 
a later date but using notes, to, effect payment, Do you think this 
is a procedure which is intrinsically sound in any. business? 

Mr. Goxprine, I wouldn’t say it was not sound. At the time whe 
I made this arrangement I never thought it would run for 6 year 
or 4 years. I thought it would run for 6 months or 8 months, org 
year. Unfortunately it was neglected and it went on like that, | 
don’t think it was good business. 

Mr. Moss. When did you, the company, borrow the money from 
Northfield Mills, the $93,000 you mentioned a couple of times today! 

Mr. Gotprins. When did they start borrowing the money 4 

Mr. Moss. When did they borrow that. 

Mr. Gouprine. They borrowed at different times. I don’t knoy. 
Whatever is on the books. 

Mr. Moss. I don’t have the books. I have an accurate total of 
$93,000. 

Mr. Gotprine. I can’t tell you when they started. But there were 
other companies, Mr. Moss, that lent money to the company long 
before 1947. There was a time there before the Boston Port got the 
settlement form the State, they owed one of my companies close to a 
quarter of a million dollars. 

Mr. Moss. Does this $93,000 represent the period of borrowing prior 
to the settlement by the State for the condemned property ? 

Mr. Gouprine. No, no. That was after. That was after. Tomy 
knowledge that was after. 

Mr. Moss. You said at the time of Mr. McDonald’s death you dis. 
covered that he had had some personal difficulties financially. At the 
time of his death did you acquire any of the stock in Boston Port De- 
velopment from any bank holding it as collateral for debts of Mr, 
McDonald ? 

Mr. Gouprine. Yes, sir; I did. 

Mr. Moss. Was that a personal acquisition or through one of your 
other companies ? 

Mr. Gotprine. What do you mean by that? 

Mr. Moss. Did you personaly, Bernard Goldfine, acquire it, or was 
it acquired by a company owned or controlled by Bernard Goldfine! 

Mr. Gotprrne. I dont’ know. It would be either personal or one of 
my companies, whoever paid forit. If I took the loan up—— 

Mr. Moss. You don’t recall ? 

Mr. Gouprine. I don’t recal now. I would be very glad to let you 
know exactly. 

Mr. Moss. But you did gain control of the stock ? 
> agen anan Yes, from the bank that he had it up with as col- 

ateral. 

Mr. Moss. Do you know whether this stock which was held as col- 
lateral constituted the entire block of Mr. McDonlad’s holdings! 

Mr. Gotpring. No; I don’t know that at all. 

Mr. Moss. Was it a substantial part? 

Mr. Gotprinz. The reason I took it up with the bank is because at 
the time he borrowed the money on the stock he could not get it with- 
out my guarantee. I promised the bank if he would not pay I would 
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geo that it was taken care of. It was a moral obligation to Mr. 


Mr. Moss. A verbal obligation ? 

Mr. Gotprinz. That is right. I had done business with the bank 
for a. good many years, Pilgrim, Merchants National Bank took it 
over, and the loan was due after his death, Mr, Sturgis took up the 
mater with me and I just paid it and took the stock. 

Mr. Moss. Did y= feel at this tume following the paying off of 
Pilgrim Trust and picking up the McDonald bloc of stock, that at 
that. point you had gained control of Boston Port? 

, GOLDFINE. I can’t tell you. In the first place, I don’t remem- 
ber what year I took it up. Can’t tell you just now unless I go over 
records, Mr. Moss. 
wi, Moss. Do you recall whether at that time that. you probably 
knew 

Mr. Gotprine, Knew what ? 

Mr. Moss. Whether or not you were gaining control through the 

uisition of this block of stock. 

Ar. GotprinE. At the time, no, I can’t recall. 

Mr. Moss. You do not recall ? 

Mr. Gotprine, I do not recall now. 

Mr. Moss, Let us take this, another way. Do you recall whether 
at the time you agreed to Mr. Scudder taking over as the executive 
head you felt that you were effectively in control through the hold- 
in of a majority of the stock? 

, GoLDFINE. Would you please ask the question again, Mr. Moss ? 

Mr. Moss, At the time you agreed to Mr. Scudder taking over as 
the acting head of the company, did you then feel that you were in 
effective control through ownership or control of a majority of the 
stock of Boston Port Development ? 

Mr. Gotprtne. I think so. 

Mr, Moss. You think so? 

Mr. Gotprtne. I think so. 

Mr. Moss. On that basis you felt it was completely proper ? 

Mr. Gotprine. Ithinkso. Idon’tknow. I think so. 

Mr. Moss. On that basis you felt it was completely proper for you 
to agree to this arrangement without getting together a board of 
directors to pick a successor ? 

Mr. Gotprinr. No, I wouldn’t say that, no. I thought it was a 
art thing to Mr. Scudder and fair to me, or fair to the company, 
rather. 

Mr. Moss. That is why I asked you and I think your answer should 
have been “Yes.” 

m Goiprine. I wouldn’t say the stock had anything to do with 
it at all. 

Mr. Moss. But you said you felt you did have control at that 
point and then I asked you the followup question. 

Mr. Gotprrinz, I thought, did you ask me did I think with the stock 
Twas going to get from the bank, would I have control ? 

Mr, Moss. That was back a half dozen questions ago. 

Mr. Gotprinr. Pardon me. 

Mr. Moss, Mr. Chairman, that is all of the questions I have. 

The Cuarrman. Mr. Springer. 








5850 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Srrincer. No questions. 

The CuHarrMan. Mr. Flynt, do you have any questions? 

Mr. Fiynt. No questions, Mr. Chairman. 

The Cuamman. Mr. Goldfine, I don’t believe anyone has asked the 
question yet: There has been a thorough interrogation about some of 
the workings of these companies. Was Mr. McDonald a salarieq 
man ? 

Mr. Gouprtine. I don’t think he was. I don’t think so, Mr. Harris 

The Cuamman. He was the executive officer for the East Boston (po, 

Mr. Gotprine. I mean he was not the president at the time I came 
into the picture. He was at some later date. Mr. Jellis was the 
president of East Boston Co. 

The CuarrMan. Let us try to get the whole thing straightened out, 
The East Boston Co. is an old company established about 1833. 

Mr. Gotprine. That is correct. Over a hundred years old. 

The CuatrmMan. The East Boston Co. owned a great deal of req] 
estate? 

Mr. Gorprine. At one time they owned half of East Boston, as ] 
understand it. 

The CuHatrman. The Boston Port Development Co. was a sub. 
sidiary or at least another company that was organized to which 
all the real estate from East Boston Co. was transferred ? 

Mr. Gorprrne. In the latter part of 1928, that is correct. 

The CHatrman. That is the way the Boston Port Development Co, 
came into being? 

Mr. Gorprtne. That is right. 

The Onatrman. Then the East Boston Co. owned approximately 
50 percent of the Boston Port Development Co. ? 

Mr. Gorprine. A little over 50 percent; 7,600 shares. 

The Cuarrman. Mr. McDonald was the executive officer for the 
East Boston Co. or was it the Port Development Co. ? 

Mr. Gouprine. He was of the Boston Port because after the Bos- 
ton Port took title to everything, there was nothing left of East Boston 
Co. The only thing they had was 7,600 shares of the Boston Port. 
It was some deal that he had in the twenties with the old company. I 
didn’t know anything about it at that time. I didn’t get into the 
picture until 1941 or 1942. 

The Cuairman. Did Mr. McDonald run the Boston Port Develop- 
ment Co. ? 

Mr. Gotprine. Certainly. He ran the East Boston previous to 
the Boston Port. 

The Cuatrman. Did the Boston Port Development Co, pay hima 
salary ? 

Mr. Gotprrnr. To my knowledge, not during my time. Not sincel 
came into the company. Not to my knowledge. He might have 
gotten money previous to me coming in from 1929 up to 1942. I 
didn’t know the company. I was not interested until 1941 or 1942. 

The Cuarrman. From the committee standpoint, the only purpose 
of these questions that would be pertinent is the final legislative 
objective which this committee has. Of course, we all know and it 
is a matter of common knowledge that hindsight is always better than 
foresight. But if we could have had the discussion and the questions 





SEC 
were 
auth 
to st 


orde 


Com 


norl 
coul 
have 
not 


cons 
the 
sett 


the 
of 
ed 


0, 


ne 
he 


o~ Fs @- 4 


weaeeEeaert © Oo 





REGULATORY COMMISSIONS AND AGENCIES 5851 


and these answers a year ago I think a lot of us would have been saved 
q great deal of trouble and worry and a whole lot of work, 

r, Gotprine. Mr. Harris, if it was up to me personally I could 
have answered them. But five lawyers tell you not to answer. 

The CuamrMANn. Last year was one thing and this year is another 
thing. Last year we had not concluded the work of that Congress. 
We had not filed a report which now has been filed. 

Mr. Gotprine. May I say this 

The CuarrmMan. That report is resting here in the Congress and 
it has recommendations in it. A bill has been filed as a result thereof. 
That had not been accomplished when we were seeking this informa- 
tion. There were recommendations about the Securities and Ex- 
change problems in that report. I imagine at this time, to sum this 
thing up, it probably could be said that practically all of the Boston 
Port Development cash advances to you and Mr. McDonald and 
alleged advances to others, which notes were signed by them were 
made by December 31, 1947, at the close of that fiscal year. That 
the East Boston 10—-K report to the Securities and Exchange Com- 
mission, which was one of the major. items which this committee was 
trying to unravel at that time, for its fiscal year ending March 31, 
1948, which would have included the financial statement of the Boston 
Port Development for its fiscal year ending December 31, 1947, should 
have been filed with the Securities and Exchange Commission on 
or before June 29, 1948. Instead, no reports for the East Boston Co.’s 
fiscal years 1948-55 and Boston Port Development for 1947-54 were 
filed until December 1955. Acceptable reports were not received by 
SEC until March 1956. That is the crux of the whole thing that we 
were engaged with in reference to the application of the law and the 
authority of the Securities and Exchange Commission and we seem 
to still be wrestling with that problem. 

Reports for the 8 years were filed pursuant to a USDC Boston 
order dated July 13, 1955, obtained by the Securities and Exchange 
Commission. As I view it from this record, had the East Boston 
Co. filed its 10-K report in 1948 when due, June 29, 1948, the mi- 
nority stockholders of East Boston Co., who filed a suit in State 
court in 1953, would have had access to essential data which should 
have been available some 7 years earlier. Actually, such data was 
not available until 8 years after the due date of the 1948 report. 
Thus, suecessful prosecution of their suit was hampered and was not 
consummated until 1959, 16 years after the original suit was filed in 
the State court and when you, of course, as you have explained here, 
settled it and the court put up an order to that effect. 

I suppose from my own viewpoint, as we have developed here, that 
just about concludes the questions which were a part of the indict- 
ment, which the court refered to in his order and related questions 
thereto. 

Mr. Lishman had two or three other questions, I think, that he 
wanted to inquire about at this time. 

Mr, Lisuman. Yes, sir. 

The Cuarrman. What we might do is to say that most of this has 
been centered around the questions which were the subject of the con- 
tempt proceeding and the court proceedings and which the court 
referred to in his order and judgment. 
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It is entirely possible that during the course of the consideratjop 
of this entire matter for our own interest or purpose or objective 
which is a legislative one, as it is considered during the months ahead 
that the committee may feel compelled to have you back for furthe 
oe regarding matters in the way of legislative problems 
as applicable to this entire record with which you and your company 
family, and associates have been engaged. e would, of course, let 
you know and ask you to come back in order that we might pursue the 
matter further if the committee should decided it is necessary. Therg. 
fore, it is not my purpose at this time to go into a lot of other matters 
pes ng to the particular subject matter which we have had befor 
us today. 

Mr. Lishmwan did have three or four things at this time he wanted 
to ask you about. If you wish you may, Mr. Lishman, at this time, 

Mr. Lishman, first, I would like to recognize the fact that we am 
honored by having the presence of another member of the committes 
on Interstate and Porei Commerce who was a member of this sub. 
committee in the last Congre Mr. John Bell Williams, whom | 
am sure you remember, Mr. Goldfine, who has come in and we are 
glad to have you with us today. 

Mr. Joun Bett Wriutams. I hope I am not intruding. 

The Cuarrman. Not at all. e are happy to welcome you back 
with us. 

Mr. Lishman ? 

Mr. Lisuman. Mr. Goldfine, do you know who are the real parties 
in interest who own the Little Building in Boston ? 

(The witness conferred with his counsel.) 

Mr. Witu1amMs. Would you indulge me a moment, Mr. Harris, while 
I talk to Mr. Sears. I am not familiar with this transaction and he is 

The Cuarrman. Do you understand what the question is, Mr, 
Goldfine ¢ 

Mr. Gouprrne. I think I do, Mr. Harris. Would you please ask 
the question again, Mr. Lishman. 

The Cuatrman. Read it back to him, Mr. Reporter. 

Mr. Wituiams. Mr. Chairman, I am advising Mr. Goldfine to de- 
cline to answer this question on the ground that it is not pertinent to 
the subject matter under interrogation as outlined by you this morn- 
ing and on the ground that his answer might tend to incriminate him. 

The Cirarrman. The Chair would be in the position of having to 
rule if you are going—Mr. Goldfine, if you are going to—following 
the advice of your counsel rely on the relevancy or pertinency of the 
committee’s prerogatives here. It is one thing if you are going to 
rely on the grounds of incrimination. 

Mr. WiiuiaMs. I am advising Mr. Goldfine to rely on both grounds. 

The Cuarrman. What is your answer, Mr. Goldfine? 

Mr. Goxtprtne. I decline to answer the question on the ground that 
my answer may tend to incriminate me and that it is not pertinent to 
this investigation. 

The Cuamman. Of course, the Chair would have to rule that your 
refusal to answer on the grounds of incrimination would come within 
the provision of the fifth amendment. The Chair would have to rule, 
also, at the same time that your refusal] on the grounds of pertinency 
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certainly could not be accepted. Naturally the first would offset the 
second reason, : 

Are there any further questions, Mr. Lishman ? 

Mr. Lisuman. Yes. I would like to point out, among other things, 
that our interest in the Little Building oon out of the fact that there 
was a $445,000 sum of money advanced by the Boston Port Develop- 
ment Co. in connection with the refinancing of mortgages on this 
building and because of the approximately $70,000 worth of interest 
due the Boston Port Development by this company which was not 
treated as a legitimate asset on the books of the company according 
to its own auditor. 

We intend to develop these matters more fully. 

The CuatmrMAN. Thank you very much, Mr. Goldfine. 

Mr. Gotprine. Thank you, Mr. Harris, gentlemen. 

(At this pant Mr. Goldfine and his counsel withdrew from the 

room. 

(Whereupon, the committee proceeded in executive session to con- 
sider various matters, including the program for its future activities.) 


x 





